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FELLOWS  against  HEERMANS. 
Court  of  Appeals  ;  December,  1870. 
APPEAL.  — IN  JUNCTION.  — RECEIVER. 

An  appeal  does  not  lie  to  the  court  of  appeals,  from  an  order  granting 
an  injunction  or  appointing  a  receiver,  except  in  cases  where  the 
court  below  has  no  power  to  make  such  order. 

After  judgment,  and  pending  appeal  therefrom,  the  court  has  no 
power  to  grant  an  injunction  in  the  same  action,  and  upon  the  ap- 
pellant's motion,  made  upon  the  same  grounds  as  those  involved  in 
the  judgment,  nor  to  renew  a  preliminary  injunction  previously 
granted  and  dissolved,  in  order  to  stay  an  execution  of  the  judgment 
pending  the  appeal.* 

An  injunction  as  a  provisional  remedy  can  only  be  granted  in  cases 
provided  for  by  the  Code. 

Pending  an  appeal  from  a  judgment,  the  court  have  power,  on  ap- 
pellant's motion,  to  appoint  a  receiver  of  property  of  which,  under 

*  In  Erie  Railway  Co.  v.  Ramsey  (45  N.  F.,  637-645),  the  case  in 
the  text  was  followed  as  an  authority  to  the  effect  that  by  the  Code 
of  Procedure  the  writ  of  injunction  was  abolished,  and  an  order  of  in- 
junction was  substituted,  and  that,  as  a  process  in  the  action  and  as 
a  provisional  remedy,  such  order  must  find  its  warrant  in  that  stat- 
ute, or  it  cannot  stand. 

The  court,  however,  held  in  that  case,  that  the  prosecution  of  an 
action  might  be  enjoined  by  a  cross-action,  or  at  least  that  an  injunc- 
tion so  granted,  must  be  obeyed  until  set  aside. 
N.S.— XIII.— 1. 
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Fellows  v.  Heermans. 

the  judgment,  the  respondent  would  otherwise  be  entitled  to  the 

possession. 

80  held,  where  the  property  remained  in  the  appellant's  possession  at 
•  the  time  of  his  application  for  the  appointment  of  a  receiver. 

Appeal  from  an  order. 

Joseph  Fellows  brought  an  action  against  John 
Heermans,  in  the  supreme  court,  to  set  aside  or  reform 
a  certain  sealed  instrument,  made  by  plaintiff  to  de- 
fendant, conveying  all  the  grantor's  real  and  personal 
estate,  on  account  of  the  grantor's  age  and  infirmities, 
and  in  consideration  of  one  dollar,  with  a  proviso  that 
the  grantee  should  sell  and  convey  the  lands  at  retail, 
and  that  the  avails  should  be  paid  over  to  the  grantor 
during  his  life,  and  afterwards  applied  to  pay  debts 
and  expenses  of  the  trust,  and  the  residue  distributed 
as  directed  in  a  subsequent  instrument,  to  be  executed 
by  the  grantor ;  or,  in  default  of  such  instrument,  to 
the  grantor's  heirs.  The  ground  of  the  action  was, 
that  there  were  no  trusts  vested  by  the  deeds,  and  that, 
therefore,  they  were  mere  powers  of  attorney,  and  re- 
vocable ;  and  that  the  deeds  were  executed  under  mis- 
take and  undue  influence. 

At  the  time  of  the  commencement  of  the  action,  a 
temporary  injunction  was  issued,  restraining  the  defend- 
ant from  proceeding  under  the  instruments.  The  is- 
sues were  tried  at  Steuben  special  term,*  in  June,  1869, 
which  resulted  in  a  decision  and  judgment  dismissing 
the  complaint.  From  this  judgment  the  plaintiff  ap- 
pealed to  the  general  term,  and  then  made  a  motion  at 
Monroe  special  term,  in  December,  1869,  for  renewal 
and  continuance  of  the  injunction  during  the  pendency 
of  the  appeal,  and  for  the  appointment  of  a  receiver  of 
the  property,  which  was  the  subject  of  the  action,  with 
power  to  lease  the  real  estate,  &c.,  collect  the  rents  and 

*  See  4  Lans.,  230. 
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debts,  and  pay  over  to  the  plaintiff  the  amount  so  col- 
lected, less  five  per  cent,  which  it  was  by  the  said  in- 
struments provided  the  defendant  should  retain  by 
way  of  commissions  for  the  execution  of  the  trust  or 
powers  thereby  vested  in  him.  The  special  term  made 
such  order,  and  the  injunction  was  so  renewed  and  con- 
tinued, and  a  receiver  was  appointed. 

The  defendant  appealed  from  that  order  to  the  gen- 
eral term,  seventh  judicial  district,  where  it  was  af- 
firmed ;  and  the  defendant  then  appealed  to  this  court. 

O.  T.  Spencer,  for  appellant. 
George  B.  Bradley,  for  respondent. 

ALLEIST,  J. — It  is  conceded  that  the  only  question 
before  this  court  is  as  to  the  power  of  the  court  below 
to  grant  the  injunction  and  appoint  the  receiver.  If  the 
power  existed,  the  discretion  of  the  court  in  its  exer- 
cise is  not  the  subject  of  review  here. 

The  action  was  brought  to  revoke  and  avoid  a  trust 
created  by  the  plaintiff  upon  several  grounds,  to  re- 
move the  trustee  and  to  restore  the  trust  estate  to  the 
plaintiff,  the  original  owner  of  the  property,  and  the 
principal  beneficiary  under  the  trust  deed. 

The  judgment  of  the  court  at  special  term  was  ad- 
verse to  the  plaintiff;  the  trust  was  adjudged  valid,  and 
the  trustee  was  declared  not  to  have  abused  or  ne- 
glected the  duties  of  his  office,  or  to  be  incapacitated, 
or  unfit  to  execute  the  trust. 

It  was  determined  and  adjudged  that  the  plaintiff 
was  not  entitled  to  the  relief  demanded,  or  any  part 
thereof,  and  that  the  defendant  was  entitled  to  a  de- 
cree dismissing  the  complaint,  declaring  the  trust  deed 
and  the  trusts  valid  and  irrevocable,  and  restoring  him* 
to  all  the  trust  property :  and  the  injunction  order 
theretofore  granted  was  vacated. 

After  judgment  had  been  perfected,  and  an  appeal 
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taken  to  the  general  term,  the  court  at  special  term, 
upon  motion,  granted  an  order  giving  plaintiff  time  to 
make  and  serve  a  case,  &c.,  and  restraining  the-defendant 
from  interfering  with,  or  disposing  of  the  trust  estate 
and  property,  and  appointing  a  receiver  of  the  trust 
property  and  effects,  with  power,  among  other  things, 
to  pay  to  the  plaintiff  all  moneys  that  should  come  to 
his  hands  as  such  receiver,  reserving  five  per  cent,  and 
his  expenses. 

The  order  regarded  the  plaintiff  as  legally  entitled 
to  receive  the  moneys  discharged  from  the  trust,  the 
receiver  being  authorized  to  retain  only  his  expenses, 
and  a  sum  equivalent  to  his  probable  commissions. 
This  order  was  affirmed  at  general  term,  and  an  appeal 
has  been  taken  to  this  court. 

1.  The  Code,  which  gives  the  right  of  appeal,  and 
regulates  the  proceedings  and  prescribes  the  cases  in, 
and  conditions  upon  which  an  appeal  from  a  judgment 
at  special  term  to  the  general  term  of  the  same  court 
shall  operate  as  a  stay  of  proceedings  upon  the  judg- 
ment appealed  from,  does  not  authorize  this  proceeding 
and  intervention  in  behalf  of  the  appellant. 

The  plaintiff  was  entitled  to  arrest  the  proceedings 
of  the  defendant  upon  the  judgment,  and  stay  him 
from  enforcing  the  same,  by  complying  with  the  re- 
quirements of  the  statute  (Code,  §§  348,  335,  386  and 
337).  All  the  rights  which  the  plaintiff  has,  as  an  ap- 
pellant in  the  action,  are  given  to  him  by  statute,  and 
the  relief  to  which  he  is  entitled,  as  such  appellant,  is 
simply  a  stay  of  proceedings  for  an  execution  of  the 
judgment  pending  the  appeal.  The  appeal  and  all  its 
incidents,  including  the  power  conferred  upon  the 
court  to  arrest  the  execution  of  the  judgment,  are  cre- 
ations of  the  statute,  and  being  given  in  express  terms, 
necessarily  exclude  all  other  proceedings  and  remedies 
affecting  the  rights  of  the  parties. 

The  power  to  grant  an  injunction  restraining  the  re- 
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spondent  in  the  appeal,  in  respect  of  the  subject  matter 
of  the  litigation,  and  appoint  a  receiver  to  take  from 
him  the  possession  and  right  of  possession  of  property, 
is  not  conferred  upon  the  court  by  the  statutes  regu- 
lating appeals,  in  which  the  legislature  intended,  doubt- 
less, to  make  every  regulation  and  confer  every  power 
which  was  deemed  essential  to  secure  the  rights  of  par- 
ties, and  proper  to  be  conferred.  The  order  was  not 
made,  and  does  not  profess  to  have  been  made,  pursu- 
ant to  section  348  of  the  Code,  to  stay  the  proceedings 
upon  the  judgment. 

2.  In  a  single  case  upon  an  appeal  from  a  judg- 
ment, property,  the  subject  of  the  litigation,  may  be 
placed  in  the  custody  of  "such  officer,  or  receiver,  as 
the  court  shall  appoint,"  viz  :  where  the  judgment  ap- 
pealed from,  directs  the  assignment  or  delivery  of  doc- 
uments or  personal  property,  and  if  the  appellant  de- 
sires execution  of  the  judgment  to  be  stayed,  and  elects 
to  bring  the  document  or  property  into  court,  rather 
than  give  the  security  required,  as  an  alternative  of  the 
stay  (Code,  §  336). 

The  order  appealed  from  is  not  within  this  enact- 
ment. 

The  judgment  does  not  require  the  delivery  of  doc- 
uments or  personal  property,  and  the  receivership  ex- 
tends to  real  as  well  as  personal  property,  and  is  not  of 
property  in  the  custody  of  the  plaintiff  and  appellant 
from  the  judgment. 

There  was  no  power  in  the  court  to  grant  the  order 
complained  of  at  the  instance  of  the  plaintiff  as  an  ap- 
pellant, and  in  his  aid,  to  give  effect  to  his  appeal. 

3.  The  appointment  of  a  receiver  as  a  provisional 
remedy,  that  is,  pendente  lite,  is  regulated  by  statute 
(Code,  §  244). 

Whatever  may  be  the  general  jurisdiction  of  the 
courts,  whether  of  equity  or  common  law,  it  must  be 
exercised  under  the  forms  and  by  means  of  the  process 
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given  by  statute.  The  constitution  simply  confers  up- 
on the  supreme  court,  "general  jurisdiction  in  law  and 
equity"  (Const.,  Art.  6,  §  6). 

The  judiciary  act  of  1847  declared  that  the  supreme 
court  should  exercise  the  same  jurisdiction  as  was  then 
possessed  by  the  supreme  court  and  court  of  chan- 
cery, and  that  all  laws  relating  to  the  then  existing  su- 
preme court  and  court  of  chancery,  and  the  jurisdic- 
tion, powers  and  duties  of  said  courts,  the  proceedings 
therein  and  the  officers  thereof,  their  powers  and  du- 
ties should  be  applicable  to  the  supreme  court,  organ- 
ized by  that  act,  the  powers  and  duties  thereof  and  the 
proceedings  therein,  so  far  as  the  same  could  be  ap- 
plied, and  were  consistent  with  the  constitution  and  the 
provisions  of  the  act  (Laws  of  1847,  ch.  280,  §  16).  The 
powers  and  jurisdiction  of  the  supreme  court,  as  a  court 
of  equity,  except  as  modified  by  statute,  are  co-extensive 
with  the  powers  and  jurisdiction  of  the  court  of  chan- 
cery in  England  (2  Rev.  Stat.,  173,  §  36).  But  the  rules 
of  practice  and  forms  of  procedure  have  been,  from  time 
to  time,  greatly  modified  and  changed  by  statute,  and, 
in  some  instances,  an  alteration  of  the  forms  of  pro- 
cedure have  in  a  measure  affected  the  rights  of  suitors. 

This  is  true  in  respect  of  appeals,  as  well  as  other 
matters  connected  with  the  practice  and  powers  of  the 
court. 

The  process  for  bringing  parties  into  court  and  to 
enforce  remedies  have  been  greatly  changed,  and 
these,  with  all  the  forms  of  procedure,  may  and  are 
changed  from  time  to  time,  without  at  all  affecting  the 
general  equitable  jurisdiction  and  powers  of  the  court. 

The  writ  of  ne  exeat  was  a  process  well  known,  and 
frequently  resorted  to  in  the  court  of  chancery  and  in 
the  supreme  court,  prior  to  the  enactment  of  the  Code, 
but  is  regarded  as  abolished,  because  it  is  not  among 
the  "provisional  remedies"  given  by  that  act. 

Prior  to  1852,  the  Code  specified  five  cases  in  which 
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a  receiver  might  be  appointed,  and  then  added,  "The 
court  may  grant  the  other  provisional  remedies  now 
existing,  according  to  the  present  practice,  except  as 
otherwise  provided  by  this  act"  (Code,  as  amended  in 
1851,  §  244). 

Before  1851,  the  authority  was  general  (Code  of 
1849,  §  244),  and  under  these  provisions,  there  was 
some  plausibility  in  the  assertion  that  the  writ  of  ne 
exeat,  as  a  provisional  remedy,  was  retained  by  the 
Code.  But  in  1852,  the  clause  above  quoted  was 
stricken  out,  and  the  provision  essentially  modified. 

The  provisional  remedies  are  mere  incidents  to  the 
general  jurisdiction  of  the  court,  and  not  an  essential 
part  of  such  jurisdiction,  and  the  legislature  have  care- 
fully prescribed  the  cases  in  which  a  receiver  may  be 
appointed,  and  other  provisional  remedies  granted, 
and  by  specifying  the  cases  in  which  a  receivership 
may  be  had,  pending  the  action,  and  as  a  proceeding 
in  the  action,  have  as  carefully  excluded  every  other 
case,  and  prohibited  the  appointment  except  as  au- 
thorized. 

Expressio  unius  esl  exelusio  alierius ;  expressum 
facit  cessare  taciturn,  are  maxims  applicable  to  Jhe 
construction  of  statutes,  as  well  as  of  contracts.  The 
act  specifies  the  cases  in  which  a  receiver  may  be 
appointed,  in  the  several  subdivisions  of  section  244. 

After  judgment,  "  to  carry  the  judgment  into 
effect,"  which  is  not  this  case  ;  also  "  to  dispose  of  the 
property  according  to  the  judgment,"  which  is  not 
this  case  ;  "  or  to  preserve  it  during  the  pendency  of 
appeal,"  that  is,  in  the  case  provided  for  in  section  336, 
where  the  judgment  directs  the  delivery  of  documents 
or  personal  property,  and  to  excuse  the  giving  of  se- 
curity by  the  appellant,  in  order  to  make  the  appeal 
effectual  to  stay  proceedings  in  the  judgment. 

Section  336  was  section  285  of  the  Code  of  1848.  and 
substantially,  if  not  verbally,  the  same  as  now,  and 
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section  244,  wliich  is  a  substitute  for  section  200  of  the 
first  Code  of  Procedure,  has  been  changed  so  as  to  re- 
strict the  very  general  power  first  conferred,  and  to 
limit  its  exercise  to  the  specified  cases,  and  provision 
for  property  which  might  be  the  subject  of  receivership 
under  section  336,  became  a  necessity,  and  was,  there- 
fore, fully  and  properly  cared  for  in  reconstructing  the 
statute  authorizing  arid  regulating  the  appointment  of 
receivers. 

The  only  other  class  of  cases  within  which  this  may 
be  claimed  to  come,  is  that  mentioned  in  subdivision  5  of 
section  244,  viz :  "  Such  other  cases  as  are  now  provided 
by  law,  or  may  be  in  accordance  with  the  existing 
practice,  except  as  otherwise  provided  in  this  act." 

There  is  no  pretense  that  it  is  among  the  cases 
"provided  by  law  " — that  is,  authorized  by  statute,  and 
there  has  been  no  precedent  for  the  practice  found ; 
and  if  without  a  precedent,  it  can  hardly  be  said  to  be 
"in  accordance  with  the  existing  practice." 

Precedents  make  practice,  in  the  sense  in  which 
that  term  is  used  here.  "Practice"  consists  in  fre- 
quent or  customary  actions — a  succession  of  acts  of  a 
similar  kind.  A  proceeding  that  never  has  been  taken, 
cannot  be  said  to  be  in  accordance  with  existing  prac- 
tice. 

"  Practice  "  is  the  form,  manner  and  order  in  which 
proceedings  have  been,  and  are  accustomed  to  be  had. 
Now  the  practice  is  to  appoint  receivers  only  at  the  in- 
stance of  a  party  who  has  an  acknowledged  interest, 
or  a  strong  presumption  of  title  in  himself  (3  Dan.  <Jh., 
1950,  and  note). 

I  have  met  with  no  precedent  in  practice,  for  the 
appointment  of  a  receiver  at  the  instance  of  one  who 
has  been  cast  in  an  action  for  equitable  relief,  and  who 
has  been  judicially  declared  to  have  no  equities,  or 
equitable  interests  entitling  him  to  any  relief  from  the 
court,  against  one  who  has  been  adjudged  to  be  the 
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legal  custodian  of  the  property,  and  a  fit  and  proper 
person  to  have  such  custody. 

The  injunction  was  unauthorized.  The  Code  abol- 
ishes the  writ  of  injunction  by  order,  in  the  cases 
mentioned,  and  declares  that  the  order  may  be  granted 
at  any  time  before  judgment.  By  clear  implication, 
the  granting  of  an  injunction  after  judgment,  as  a  pro- 
visional remedy,  is  prohibited.  As  a  part  of  the  relief  to 
which  the  prevailing  party  is  entitled,  an  injunction,  or 
receiver,  or  both,  may  be  granted  by  the  court,  in  the 
exercise  of  its  equity  powers  and  jurisdiction ;  but  as 
processes  in  the  action  and  provisional  remedies,  they 
are  statutory  proceedings,  and  must  find  their  warrant 
in  the  statute,  or  they  cannot  stand.  Hart  v.  Mayor, 
&c.,  of  Albany  (3  Paige,  331),  is  not  an  authority  for 
the  order  of  injunction  before  us.  There  had  been  no 
final  decree  adjudicating  or  determining  the  rights  of 
the  parties,  but  a  preliminary  injunction  had  been  dis- 
solved, and  an  appeal  was  pending  from  that  order; 
and  the  chancellor  (in  analogy  to  the  English  practice, 
by  which  the  court  of  exchequer  had  suspended  for  a 
limited  time,  the  proceedings  under  an  order,  to  enable 
the  party  to  bring  the  case  before  the  House  of  Lords 
by  appeal,  and  as  the  injunction  would  do  no  harm) 
continued  it  for  a  limited  time,  conditionally,  to  enable 
the  party  to  bring  his  appeal  to  a  hearing. 

There  is  but  little  analogy  between  that  case  and 
the  one  at  bar.  The  effect  to  be  given  to  appeals  from 
vice-chancellors  to  the  chancellor,  and  the  practice  up- 
on such  appeals,  as  well  as  the  granting  of  injunctions, 
was  very  much  in  the  discretion  of  the  chancellor,  and 
not,  as  now,  the  subject  of  statutory  regulations. 
There  was  no  question  of  power  in  the  case.  In  Mc- 
Mahon  v.  Allen  (14  Abb.  Pr.,  220),  the  receiver  was 
appointed  by  consent,  and  the  order  provided  that  it 
should  continue  during  any  appeal  that  might  be 
taken  from  any  final  decree  in  the  cause. 
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The  practice  in  this  case  is,  I  think,  without  au- 
thority and  without  any  well  considered  precedent. 

I  am  of  the  opinion,  that  so  much  of  the  order  as 
restrains  and  enjoins  the  defendant  from  acting  as 
trustee,  and  provides  for  a  receiver  of  the  trust  prop- 
erty pending  the  appeal  should  be  reversed,  and  the 
motion  denied,  with  costs. 

RAPALLO,  J. — A  judgment,  so  long  as  it  remains  un- 
reversed,  is  conclusive  between  the  parties  to  the  record 
upon  all  matters  directly  adjudicated.  Such  adjudi- 
cation cannot  be  questioned  collaterally  in  any  proceed- 
ing between  the  same  parties.  So  long  as  it  continues 
in  force,  it  must  be  deemed  to  have  determined  their  re- 
spective rights,  and  the  courts  are  bound  to  give  eifect 
to  such  determination.  ~No  relief  can  therefore  be 
granted  between  the  same  parties,  and  in  the  same  con- 
troversy, in  hostility  to  the  judgment,  except  in  a  direct 
proceeding  to  set  the  judgment  aside,  or  for  its  review 
upon  appeal.  The  effect  to  be  given  to  the  judgment  is 
not  matter  of  discretion,  but  depends  upon  settled 
legal  principles  which  are  essential  to  the  orderly  ad- 
ministration of  justice. 

These  general  principles  are,  however,  subject  to 
the  exception,  that  where  a  right  to  appeal  exists, 
the  court  rendering  the  judgment  has  the  power  to  se- 
cure to  the  appellant  the  benefits  which  may  result  to 
Mm  from  a  reversal,  by  staying  proceedings  in  its  own 
decree,  or  by  suspending  its  operation  to  such  extent 
as  may  be  necessary.  This  power  over  its  own  pro- 
ceedings was  exercised  by  the  court  of  chancery  in 
England  from  an  early  date,  and  was  recognized  by  a 
general  order  of  the  House  of  Lords,  of  August  12, 
1807  (15  Yes.,  184).  It  was  also  exercised  by  the 
court  of  exchequer  (5  Price,  468).  It  was  then  held, 
that  the  power  could  be  exercised  either  by  the  court 
which  rendered  the  judgment,  or  by  the  appellate  court. 
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In  this  State,  on  appeals  from  special  to  general 
term  of  the  same  court,  the  court  has  full  control  over 
the  subject  of  staying  proceedings  by  order,  and  can, 
in  its  discretion,  dispense  with  all  security  (Code, 
§  348). 

An  order  of  the  court  of  original  jurisdiction,  made 
after  judgment,  granting  relief  inconsistent  with  the 
judgment  (except  on  an  application  to  set  aside  the 
judgment),  can  be  sustained  only  in  so  far  as  it  is 
based  upon  this  power  of  suspending  the  execution,  or 
operation  of  the  judgment,  for  the  purpose  of  an  ap- 
peal. When  the  judgment  dissolves  or  discharges  a 
provisional  remedy  already  granted  in  the  action,  it  is 
competent  for  the  court,  in  a  proper  case,  to  suspend 
such  operation  of  the  judgment,  and,  by  special  order, 
continue  the  provisional  remedy  until  the  determina- 
tion of  the  appeal.  Bnt  it  cannot  be  conceded  that  an 
original  application  for  an  injunction  or  receiver,  made 
for  the  first  time  after  judgment,  could  be  entertained, 
if  the  grounds  upon  which  such  relief  were  sought  had 
been  by  the  judgment  adjudicated  adversely  to  the 
moving  party. 

In  the  case  of  Hart  v.  Mayor,  &c.  of  Albany  (3 
Paige,  381),  an  appeal  had  been  taken  to  the  court  of 
errors,  from  an  order  of  the  chancellor  dissolving  an 
injunction.  A  motion  was  made  by  the  appellant  to 
continue  the  restraint  pending  the  appeal.  The  chan- 
cellor decided  that  a  stay  of  proceedings  did  not,  per 
se,  revive  the  dissolved  injunction,  and  that  the  relief 
asked  for  would  be,  in  effect,  granting  a  new  injunc- 
tion, which  would  be  inconsistent  with  the  decision  he 
had  already  rendered,  after  hearing  the  parties.  But 
he  stated  the  question  to  be  whether,  notwithstanding 
this  objection,  he  had  not  the  power  to  suspend  the  op- 
eration of  his  order  dissolving  the  injunction,  until  the 
decision  of  the  court  of  errors  upon  the  appeal  (3 
Paige,  386) ;  and,  following  the  decisions  of  the  Eng- 
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lish  courts,  he  decided  that  he  had  such  power,  and  ho 
exercised  it.  His  order  continuing  the  restraint  was 
clearly  based  upon  the  theory  that  it  was  a  mere  sus- 
pension of  the  operation  of  the  order  of  dissolution, 
though  the  only  practical  way  of  accomplishing  that 
result  was  the  granting  of  a  new  injunction. 

The  same  power  was  exercised  in  the  cases  of  the 
Town  of  Guilford  v.  Cornell  (4  Abb.  Pr.,  220),  and  Dis- 
bro  «.  Disbro  (37  How.  Pr.,  147).  In  both  of  these  cases 
the  orders  were  in  substance  the  continuance  of  injunc- 
tions theretofore  existing ;  and,  although  as  respects  the 
rights  of  sureties,  the  court  held,  that  it  could  not  re- 
vive their  liability,  and  that  new  undertakings  should 
be  given,  yet  both  of  those  cases  in  fact  rest  upon  the 
same  principle,  of  suspending  the  operation  of  the 
judgment  appealed  from,  and  keeping  or  leaving  the 
parties,  pending  the  appeal,  in  the  same  position  in 
which  they  were  before  the  judgment,  by  continuing  in 
force  existing  orders,  which  otherwise  would  be  deemed 
vacated  by  the  j  udgment. 

But  no  case  has  been  referred  to,  showing  that  after 
judgment  in  the  action,  a  proceeding  can  be  initiated 
to  obtain  in  the  form  of  a  provisional  remedy,  new  re- 
lief directly  hostile  to  the  judgment,  and  not  thereto- 
fore granted  in  the  action. 

The  order  of  injunction  in  this  case  should  be  sus- 
tained, on  the  principle  of  a  suspension  of  the  oper- 
ation of  the  judgment  dissolving  it,  and  a  consequent 
continuance  in  force  of  the  previously  existing  order. 
But  the  motion  for  a  receiver  was  made  for  the  first 
time  after  the  judgment  had  been  rendered.  That  or- 
der cannot,  therefore,  be  sustained  as  a  stay  or  suspen- 
sion of  the  judgment,  and  if  the  grounds  upon  which 
the  application  was  founded  were  the  same  as  those 
adjudicated  by  the  judgment,  and  the  order  were  in 
direct  hostility  to  the  judgment,  it  would  be  in  viola- 
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tioii  of  the  principle  which  renders  the  judgment  con- 
clusive upon  the  rights  of  the  parties. 

But  an  examination  of  the  grounds  upon  which  this 
receivership  rests,  and  of  the  very  peculiar  features  of 
this  case,  shows  that  the  receivership  is  not  necessarily 
hostile  to  the  judgment. 

If  the  receivership  affected  trust  property  in  the 
possession  of  the  defendant  at  the  time  of  the  rendition 
of  the  judgment,  and  to  the  custody  and  management 
of  which  the  judgment  declared  him  to  be  entitled,  and 
sought  to  divest  him,  of  that  possession,  it  could  not  be 
maintained  without  disregarding  the  legal  effect  of  the 
judgment.  But  it  appears  by  the  findings  of  fact  in 
the  record,  that  the  plaintiff  had  before  the  judgment 
taken  possession  of  all  the  books,  papers,  vouchers 
and  evidences  of  debt  in  the  office  where  the  defendant 
transacted  the  business  of  the  trust,  and  excluded  the 
defendant  therefrom,  and  at  the  date  of  the  judgment 
still  continued  to  exclude  him  and  to  retain  possession 
of  all  the  effects  in  said  office,  and  of  the  property  be- 
longing to  or  affected  by  the  trust.  As  to  property  thus 
situated  a  new  question  arises.  It  is  true  that  the  right 
of  the  defendant  tD  its  custody  and  management  has 
been  adjudged.  But  he  has  not  the  actual  custody  or 
practical  power  of  management,  and  can  only  obtain  it 
by  execution  of  the  judgment.  This  execution  has 
been  stayed  on  the  appeal.  Meanwhile,  the  interests 
of  the  trust  which  the  defendant  claims  to  represent, 
require  that  this  property  be  collected  in  and  pre- 
served. A  receivership,  pending  the  appeal,  of  this 
property  in  the  possession  of  the  plaintiff,  is  not  neces- 
sarily hostile  to  the  judgment.  The  judgment  orders 
the  plaintiff  to  deliver  this  property  to  the  defendant, 
and  the  court  might  have  room  i  red  the  plaintiff,  as  a 
condition  of  granting  a  stay  of  proceedings,  to  place 
the  property  in  the  hands  of  a  receiver.  Such  a  con- 
dition was  imposed  by  the  English  court  of  chancery 
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in  the  case  of  Monkhouse  v.  The  Corporation  of  Bed- 
ford (17  Ves.,  380,  383).  and  it  is  expressly  imposed,  as 
to  personal  property,  by  section  336  of  the  Code,  in 
case  of  an  appeal  to  this  court.  And  there  is  no 
reason  why,  under  the  peculiar  circumstances  of  this 
case,  the  plaintiff  should  not  be  permitted  to  make  the 
application  for  such  a  receivership. 

The  plaintiff  has,  consistently  with  the  judgment, 
a  sufficient  interest  in  the  property  to  support  such  an 
application.  Even  if  the  trust  is  sustained  he  is  the 
party  having  the  principal  beneficial  interest.  The  ne- 
cessity for  the  receivership  is  apparent.  There  are 
debts  to  be  collected,  and  it  is  evident  that  so  long  as 
the  judgment  is  in  force  the  plaintiff  cannot  maintain 
actions  for  their  recovery.  The  defendant  has  not  the 
evidences  of  debt  in  his  possession,  and  cannot  obtain 
them  so  long  as  the  execution  of  the  judgment  is 
stayed.  Under  the  peculiar  provisions  of  the  trust 
deed,  it  would  be  his  duty,  if  he  were  managing  the 
trust,  to  proceed  with  due  diligence  to  collect  these 
debts,  and  pay  over  the  proceeds  to  the  plaintiff. 
While  his  proceedings  on  the  judgment  are  stayed  by 
the  appeal,  there  can  be  no  reasonable  objection  to  their 
collections  and  payments  being  made  by  a  receiver,  the 
commissions  to  which  the  defendant  may  be  entitled  if 
he  prevails  being  properly  secured.  The  same  consid- 
erations apply  to  the  management  of  the  real  estate. 
The  plaintiff  should  not  be  required  to  submit  to  the 
alternative  of  waiving  the  stay  of  proceedings  upon 
the  appeal,  or  suffering  the  estate  to  go  to  destruction 
for  want  of  proper  management. 

Special  objection  is  taken  to  that  part  of  the  order 
which  authorizes  the  receiver  to  sell  property  and  pay 
over  proceeds. 

If  the  trust  deed,  assuming  it  to  be  valid  and  ir- 
revocable, vested  in  the  defendant  any  discretionary 
power  of  sale,  for  the  benefit  of  parties  other  than  the 
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plaintiff,  there  might  be  difficulty  in  the  way  of  confer- 
ring upon  the  receiver  all  the  power  contained  in  the 
order,  without  coming  in  conflict  with  the  judgment. 
But  under  the  provisions  of  the  trust  deed,  no  such 
discretionary  powers  are  given.  The  power  of  sale, 
even  regarding  it  as  a  valid  po^er  in  trust,  is  impera- 
tive (I  JKev.  Stai.,  734,  §  96).  The  plaintiff  could  at  any 
time  enforce  its  execution,  and  no  one  but  himself  is 
interested  in  the  price  to  be  obtained. 

The  parties  named  in  the  instrument  of  October  15 
can  in  no  event  under  the  deed  be  entitled  to  any  prop- 
erty except  such  as  may  remain  in  the  hands  of  the 
trustee  after  the  death  of  the  plaintiff.  They  have  no 
interest  in  the  sales  or  collections,  and  no  equitable 
right  to  obstruct  or  delay  them  for  the  purpose  of  in- 
creasing this  residuum.  The  judgment,  therefore, 
which  establishes  the  trust  deed  as  valid  and  irrevoca- 
ble, is  not  in  conflict  with  the  order  allowing  the  re- 
ceiver to  manage  the  property  in  conformity  with  the 
deed  pending  the  appeal.  During  that  period,  the  de- 
fendant is  kept  out  of  possession,  not  by  the  receiver- 
ship, but  by  the  stay  of  proceedings  on  the  appeal.  In 
case  of  the  affirmance  of  the  judgment  the  receivership 
will  terminate  with  the  action. 

The  propriety  of  granting  these  powers  to  the  re- 
ceiver, rests  upon  the  peculiar  character  of  the  instru- 
ments in  controversy,  which  renders  this  an  exceptional 
case. 

The  appeals  from  both  orders  should  be  dismissed. 

GROVEB,  J. — In  Townshend  v.  Hendricks,  decided 
by  this  court  at  the  present  term,  it  was  held,  that  the 
amendment  to  subd.  4,  section  11,  of  the  Code,  enlarged 
the  jurisdiction  of  this  court  upon  appeals  from  orders  ; 
that  the  effect  of  that  amendment  is  to  give  this  court 
jurisdiction  to  review  upon  appeal  any  final  order 
made  by  general  term  of  the  supreme  court,  &c.,  affect- 
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ing  a  substantial  right  not  involving  any  question  of 
discretion  upon  any  interlocutory  proceeding,  or  upon 
any  question  of  practice.  The  appointment  of  a  re- 
ceiver in  an  action,  or  the  granting  or  continuing  of  an 
injunction  order  is  a  question  involving  discretion, 
when  the  power  to  make  the  appointment  or  grant  the 
order  exists. 

It  follows,  that  the  jurisdiction  of  this  court  to  re- 
view orders  of  this  character  is  confined  to  the  inquiry 
whether  the  court  had  the  legal  authority  to  make  the 
order  ;  as  where  such  authority  exists,  the  granting  of 
the  same  involves  the  discretion  of  the  court,  and  in 
such  cases  the  order  is  not  appealable,  as  this  court 
has  no  j  urisdiction  to  review  such  orders. 

The  order  appealed  from  in  the  present  case,  was 
made  after  j  ndgment  in  favor  of  defendant,  declaring 
him  entitled  to  the  possession  of  the  property  in  con- 
troversy. This  property  is  a  large  real  and  personal 
estate  of  several  hundred  thousand  dollars,  two- 
thirds  of  which  is  personal,  consisting  largely  of 
securities  for  debts  due  to  the  estate.  The  respond- 
ent, who  was  in  possession  of  the  entire  property 
at  the  rendition  of  the  judgment,  appealed  there- 
from, and,  on  his  motion,  the  order  appealed  from,  pro- 
viding for  the  appointment  of  a  receiver,  and  restraining 
the  defendant  from  intermeddling  with  the  property 
during  the  pendency  of  the  appeal,  was  made. 

The  appeal  presents  two  questions  only,  reviewable 
by  this  court.  1.  Had  the  court  power  to  appoint  a 
receiver  of  the  property  during  the  pendency  of  the  ap- 
peal from  the  judgment?  2.  Did  the  court  possess  the 
power  to  issue  an  injunction  order  restraining  the  de- 
fendant from  intermeddling  with  the  property  during 
the  same  time  ? 

If  the  court  possessed  the  power  to  do  both  or 
either  of  the  above  acts,  its  exercise  was  a  matter  of 
discretion,  which  cannot  be  reviewed  by  this  court 
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As  to  the  first  question,  the  Code  (§  244,  subd.  8), 
among  other  things,  authorizes  the  appointment  of  a 
receiver  to  preserve  the  property  during  the  pen  dene  y 
of  an  appeal  from  the  judgment.  This  seems  expressly 
to  confer  the  power  to  appoint  a  receiver  of  the  prop- 
erty in  the  present  case.  It  is  argued,  that  the  only 
receiver  authorized  by  the  above  subdivision,  is  one 
simply  to  hold  possession  of  the  property  in  order 
to  procure  a  stay  of  execution  of  the  judgment,  as  pro- 
vided" in  section  334  of  the  Code.  A  careful  reading  of 
the  two  sections  will  show  that  this  is  not  so.  The 
officer  or  receiver  to  whom  the  property  is  to  be  deliv- 
ered pursuant  to  the  latter  section,  is  the  mere  cus- 
todian of  the  property,  charged  with  no  active  duty  in 
respect  to  the  property — the  only  object  of  the  delivery 
to  him  being  to  place  the  property  under  the  immedi- 
ate control  of  the  court,  so  as  to  insure  the  prompt  ex- 
ecution of  the  judgment  in  case  of  affirmance — while  the 
receiver  to  be  appointed  pursuant  to  the  former,  is 
charged  with  active  duties  in  preserving  the  property 
from  destruction  or  loss,  in  case  the  situation  of  the 
property  requires  this  performance. 

The  second  is  a  more  difficult  question.  A  receiver 
having  been  appointed,  the  question  whether  the  in- 
junction order  should  have  been  granted  or  should  be 
continued,  is  quite  immaterial,  as  the  defendant  could 
sustain  no  injury  therefrom.  Nevertheless,  he  is  en- 
titled to  a  reversal  of  this  part  of  the  order,  if  the 
court  had  no  power  to  make  it.  Although  the  cases  are 
very  rare  when  a  party  should  be  enjoined  in  the  ex- 
ercise or  enjoyment  of  a  right  to  which  he  is  entitled 
by  the  judgment  of  a  court  rendered  after  a  hearing  of 
the  parties,  yet  I  am  satisfied  that  the  power  to  so  re- 
strain him  during  the  pendency  of  an  appeal  from  the 
judgment,  is  possessed  by  the  supreme  court  (Hart  «. 
Mayor,  &c.  of  Albany,  3  Paige.  381 ;  Hoyt  v.  Carter, 
7  How.  Pr.,  140 ;  Town  of  Guilford  V.  Cornell,  4  Abb. 

N.S. — XIII — 2 
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Pr.,  220;  Disbro  v.  Disbro,  37  How.  Pr.,  147,  and  au- 
thorities cited).  The  last  is  a  case  showing  the  neces- 
sity of  such  authority,  and  the  propriety  of  its  exer- 
cise. The  same  might  be  said  in  an  action  to  foreclose 
a  mortgage  upon  premises  where  the  value  consisted 
almost  entirely  of  the  timber  growing  thereon.  The  ap- 
peal might  be  rendered  abortive,  in  case  of  reversal, 
unless  the  party  in  possession  could  be  restrained  from 
removing  the  timber  during  the  pendency  of  the  ap- 
peal. The  same  may  be  said  of  all  cases  where  the  ob- 
ject of  the  action  is  to  restrain  the  negotiation  of  ne- 
gotiable contracts. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 

A  majority  of  the  judges  concurred  in  the  following 
decision  : 

Ordered,  that  the  order  granting  an  injunction  be, 
in  all  things,  reversed,  and  that  the  motion  for  an  in- 
junction be  denied;  and  that  the  order  appointing 
a  receiver  be  and  the  same  hereby  is  in  all  things  af- 
firmed, without  costs  to  either  party. 


HACKFORD  against  THE  NEW  YORK  CENTRAL, 

&c.,  'RAILROAD  COMPANY. 

Supreme  Court,  Fourth  District,  General  Term,  ;  No- 
vember, 1871. 

NONSUIT  IN  ACTION   FOR  NEGLIGENCE.  —  BURDEN  OF 
PROOF  AND  PLEADING. 

In  an  action  against  a  railroad  company  for  negligently  running  over 
a  passer-by  at  a  crossing,  it  is  error  to  grant  a  nonsuit,  refusing  to 
submit  tbe  question  of  concurring  negligence  on  nis  part  to  the 
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jury,  merely  because  he  did  not  look  to  see  whether  a  train  was  ap- 
proaching; if  it  appear  that  from  the  circumstances  at  the  time — 
e.  g.,  the  state  of  the  weather — he  could  not  have  seen  the  train  in 
time  to  avoid  it.* 

In  actions  of  this  nature,  the  concurring  negligence  of  plaintiff  is 
matter  of  defense,  and  he  is  not  bound  to  negative  it  in  pleading, 
nor  in  evidence,  unless  there  is  something  tending  to  charge  him 
with  negligence. 

Appeal  from  an  order  at  the  trial  nonsuiting  the 
plaintiff. 

Philip  Hackford,  as  administrator  of  William  Hack- 
ford,  sued  defendants  to  recover  damages  for  the  in- 
testate's death  in  consequence  of  a  collision  with  one  of 
their  trains  at  a  highway  crossing.  The  facts  appear 
in  the  opinion. 

Lyman  &  James,  for  the  plaintiff. 

Pratt,  Mitchell  &  Brown,  for  the  defendants. 

BY  THE  COUET. — MULLCN,  P.  J. — The  plaintiff,  as 
administrator,  brought  this  action  to  recover  damages 

*  This  qualification  of  the  rule  that  the  passer-by  cannot  recover 
if  he  did  not  use  his  own  senses  to  discern  the  approach  of  the  train, 
seems  in  harmony  with  recognized  principles;  and  the  language  of 
some  other  cases  expressly  recognizes  it,  by  predicating  his  negligence 
on  the  facts,  that  he  would  have  seen  the  train  had  he  looked,  but 
that  he  neglected  to  look.  See  Ernst  v.  Hudson  R.  R.  Co.,  35  N.  T. 
9;  Mackay  ».  N.  Y.  Central  R.  R.  Co.,  35  Id.,  75;  Wilcox  «.  Rome, 
&c.,  R.  R.  Co.,  39  Id.,  358;  Gorton  v.  Erie  R.  R.  Co.,  45  Id.,  660,  and 
cases  cited;  Richardson  v.  N.  Y.  Central  R.  R.  Co.,  45  Id.,  846.  See 
also,  Clark  «.  City  of  Lockport,  49  Barb.,  580. 

In  Mentz  v.  Second-ave.  R.  R.  Co.,  not  yet  reported,  the  court  of 
appeals  applied  this  principle  in  a  case  where  a  boy,  without  looking 
up  or  down,  started  to  cross  the  track  in  season  to  have  gotten  over 
before  the  approaching  car  came;  but  by  an  accidental  fall  upon  the., 
track  was  delayed,  and  the  car,  by  the  driver's  negligence,  ran  over 
him.  And  it  was  held  that  it  was  not  important  that  he  had  not 
looked  up  or  down  before  starting,  since  it  was  his  accidental  injury 
that  delayed  his  rising  in  season. 
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for  the  killing  of  William  Hackford,  at  Geddes,  in  the 
county  of  Onondaga,  in  December,  1869,  by  reason  of 
the  negligence  of  the  employees  of  defendants.  The 
deceased  was  driving  his  team  from  the  city  of  Syracuse 
to  his  residence,  some  fifteen  miles  from  the  city.  It 
was  a  very  stormy  day,  snow  was  falling,  and  the  wind 
was  blowing  very  hard. 

The  street  along  which  the  deceased  was  driving 
runs  east  and  west,  at  the  railroad  crossing,  where  the 
accident  occurred,  and  it  crosses  the  track  at  nearly 
right  angles.  The  deceased  was  going  west ;  the  en- 
gine, by  which  he  was  struck,  was  moving  north  at 
about  twenty  miles  per  hour.  There  was  no  sign  up, 
indicating  that  there  was  a  railroad  crossing  at  the 
place  of  the  accident ;  the  sign  that  had  been  up  hav- 
ing been  removed.  A  carman,  with  furniture  in  his 
cart,  crossed  the  track  just  before  the  deceased  at- 
tempted to  cross  ;  there  were  other  teams  approaching 
the  track  from  the  east. 

The  drivers  of  the  other  teams  stopped,  seeing  the 
approaching  engine,  and  cried  "whoa"  to  the  de- 
ceased, just  before  he  got  on  to  the  track  ;  the  deceased 
did  not  regard  them,  but  drove  on  and  was  instantly 
struck  and  killed. 

On  the  trial,  plaintiffs  witnesses  testified  to  the  fore- 
going facts,  and  also,  that  as  the  engine  approached  the 
track,  the  bell  was  not  rung,  nor  was  the  whistle  blown. 
These  omissions  of  duty,  together  with  the  rate  of  speed 
and  absence  of  a  sign  indicating  the  crossing,  consti- 
tuted the  negligence  on  the  part  of  the  defendant. 

The  defenses  set  up  in  answer  were  :  First,  a  gen- 
eral denial ;  and,  Second,  concurring  negligence  on  the 
part  of  the  intestate. 

The  evidence  of  negligence  on  the  part  of  the  intes- 
tate was : 

1.  That  the  railroad  track  could  be  seen  by  a  person 
going  from  Syracuse,  towards  the  crossing,  for  a  dis- 
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tance  of  some  half  a  mile,  except  where  houses  inter- 
vened. The  track  was  higher  than  the  land  on  "either 
side,  and  higher  than  the  street.  Near  the  crossing,  a 
train  could  be  seen  for  a  distance  of  fourteen  hundred 
feet  in  one  direction,  and  an  eighth  of  a  mile  in  the 
other. 

Henry  G.  Allen  testified  that  he  lived  at  Geddes,  in 
a  house  on  the  north  side  of  Genessee-street,  some  six 
or  ten  rods  from  the  crossing.  He  was  in  the  street  at 
the  time  of  the  accident,  and  saw  the  train  approaching 
some  six  or  eight  rods  from,  the  crossing. 

Michael  Ready  testified  that  he  lived  at  Geddes,  on 
the  north-west  side  of  Genessee-street,  and  east  of  the 
railroad.  At  the  time  of  the  accident,  he  was  standing 
seven  or  eight  rods  from  the  crossing.  Heard  a  man 
shouting  "whoa  ;  "  looked,  up  and  saw  the  train  pass- 
ing, and  just  about  the  same  time,  saw  the  smoke-stack 
of  the  engine ;  and  then  the  collision  occurred  almost 
instantly,  not  half  a  second  after  he  heard  the  cry  of 
"whoa."  The  intestate,  with  his  team,  passed  along 
pretty  swift.  When  he  first  saw  the  intestate,  he  was 
within  a  rod  of  the  track,  and  when  he  saw  the  engine 
the  intestate  was  going  right  on  to  the  track. 

Justin  M.  Woodford  testified  that  the  storm  was 
very  severe  ;  so  severe  that  you  could  not  see  many  rods. 

Henry  D.  Gregory  was  the  carman  who  crossed  the 
track  ahead  of  the  deceased,  and  he  testified  that  be- 
fore he  crossed,  he  did  not  hear  or  see  the  cars.  He 
could  not  see,  by  reason  of  the  storm,  any  further  than 
.the  horses'  heads,  not  unless  he  looked  pretty  sharp. 

Upon  this  evidence  the  plaintiff  was  nonsuited,  on 
the  grounds  that  the  deceased  was  himself  guilty  of 
negligence. 

The  plaintiff's  counsel  asked  the  court  to  submit  the 
question  of  concurring  negligence  to  the  jury. 

The  request  was  refused,  on  the  ground  that  there 
was  not  sufficient  evidence  to  go  to  the  jury  ;  and  to 
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this  ruling  plaintiff's  counsel  excepted,  as  he  did  to 
the  granting  of  the  nonsuit. 

The  court  committed  a  grave  error  in  refusing  to 
submit  the  question  of  concurring  negligence  of  the  de- 
ceased to  the  jury.  Had  the  day  been  a  fair  one,  so 
that  there  was  nothing  to  prevent  a  person  from  seeing 
and  hearing  an  approaching  train,  I  should  be  of  opin- 
ion that  the  deceased  would  have  been  chargeable  with 
the  grossest  negligence.  The  day  was  a  very  stormy 
one,  the  wind  was  high,  and  snow  falling  in  large  quan- 
tities, and,  of  course,  it  was  carried  by  the  wind 
against  the  faces  of  those  traveling  against  the  wind. 
From  what  point  of  the  compass  the  wind  was  blowing 
on  the  day  of  the  accident  does  not  appear  in  the  case. 

But  it  does  appear  that  the  man  who  crossed  the 
track  just  ahead  of  the  deceased,  could  not  see  further 
than  his  horse's  head,  unless  he  looked  pretty  sharp. 

There  is  no  evidence  that  a  person  approaching  the 
track  could  see  an  approaching  train  at  a  greater  dis- 
tance than  six  or  eight  rods  from  the  crossing. 

If  the  train  was  moving  twenty  miles  per  hour,  it 
would  move  the  distance  of  six  rods  in  a  little  over  a 
second.  If,  then,  we  could  assume  that  the  deceased  saw 
the  engine  six  rods  before  it  reached  the  crossing,  he 
had  no  time  to  save  himself, — he  must  have  been  on 
the  track,  and  escape  impossible. 

If  we  assume  that  he  did  not  look  for  an  approach- 
ing train,  and  it  would,  under  ordinary  circumstances, 
be  negligence  not  to  look,  yet  when  it  is  demonstrated 
that  if  he  had  looked,  he  could  not  have  escaped  in- 
jury or  death,  surely  his  right  to  recover  of  the  party 
whose  negligence  caused  the  injury  should  not  be  de- 
nied him? 

Again,  it  was  shown  that  the  man  who  crossed 
ahead  of  him  did  not  hear  the  approaching  train,  and 
by  reason  of  neither  seeing  or  hearing  it,  nearly  lost 
his  own  life.  Must  we  not  assume  that  the  deceased  did 


NEW  SERIES :  VOL.  XIII.  23 

Hackford  e.  N.  Y.  Central,  &c.  R.  K.  Co. 

not  hear  it,  and,  therefore,  his  senses  failed  to  apprise 
him  of  his  danger  ? 

Is  it  probable  that  two  men  rushed  recklessly  into 
the  jaws  of  death,  having  knowledge  that  death  was 
imminent  ? 

If  we  are  to  indulge  in  presumptions,  is  it  not  the 
rational  one  that  men  use  their  senses  for  their  pro- 
tection, when  they  have  reason  to  suppose  that  danger 
is  impending  ? 

If,  upon  the  evidence  given  by  the  plaintiff,  the  jury 
could  reasonably  feel  that,  by  reason  of  the  storm,  the 
deceased  could  not,  in  the  absence  of  ringing  of  the  bell, 
or  the  blowing  of  the  whistle,  ascertain  the  approach  of 
a  train  in  time  to  escape  a  collision  with  it,  would  not  a 
verdict  for  the  plaintiff  have  been  sustained?  That 
such  a  state  of  facts  might  have  been  found  from  the 
evidence,  I  entertain  no  doubt. 

It  was,  therefore,  the  duty  of  the  court  to  submit 
the  question  to  the  jury,  as  to  the  concurring  negli- 
gence of  the  deceased,  and  because  the  request  to  sub- 
mit it  was  refused,  a  new  trial  must  be  granted. 

The  learned  judge  said,  in  granting  the  nonsuit, 
that  the  plaintiff  had  the  affirmative  of  showing  by  the 
evidence  that  he  was  free  from  any  negligence  that  con- 
tributed to  the  production  of  the  injury. 

This  remark  cannot  be  the  ground  for  granting  a 
new  trial,  if  it  is  erroneous,  but  it  may  be  taken  into 
consideration  in  determining  the  weight  the  court  gave 
to  the  evidence  of  the  concurring  negligence  of  de- 
ceased, when  it  refused  to  submit  the  question  to  the 
jury. 

If  the  learned  judge  intended  to  hold  that  the  plain- 
tiff is  bound  to  allege  in  a  complaint  in  an  action  for 
damages  resulting  from  an  injury  caused  by  the  negli- 
gence of  the  defendant,  and  to  prove  affirmatively  on 
the  trial  that  he  (the  plaintiff)  was  not  guilty  of  negli- 
gence that  contributed  to  the  injury,  he  was  mistaken. 
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The  concurring  negligence  of  the  plaintiff  is  a  mat- 
ter of  defense,  and  the  plaintiff  is  under  no  obligation 
to  prove  anything,  to  entitle  him  to  recover,  but  the  in- 
jury, and  that  it  was  caused  by  defendant's  negli- 
gence. 

No  precedent  of  a  common  law  declaration  in  a  case 
for  negligence  can  be  found,  I  think,  in  which  plaintiff 
asserts  that  he  was  free  from  negligence,  nor  any  de- 
cision that  he  is  bound  to  make  such  proof  (See  pre- 
cedents in  case  for  negligence,  in  2  Gliitty  PI.}. 

But  where,  on  the  trial,  there  is  evidence  of  negli- 
gence on  the  part  of  plaintiff,  whether  it  comes  from 
plaintiff's  or  defendant's  witnesses,  the  plaintiff  must 
overcome  it,  in  order  to  entitle  himself  to  recover.  In 
this  way,  and  in  this  way  only,  is  the  plaintiff  bound 
to  disprove  his  own  negligence. 

To  meet  the  view  of  the  court,  that  the  plaintiff  had 
the  burden  of  proving  the  absence  of  negligence, 
affirmatively,  a  higher  degree  of  proof  was  demanded 
than  he  was  bound  to  make,  and  thus  wrong  was  done 
to  the  plaintiff. 

If,  however,  the  court  merely  meant  to  say  that  plain- 
tiff 's  own  evidence  shows  his  negligence,  and  that  it 
concurred  to  produce  the  inj  ury,  and  he  must,  therefore, 
give  evidence  to  rebut  the  inference  of  negligence  re- 
sulting from  the  evidence  he  had  himself  given,  he 
was,  doubtless,  correct.  If  plaintiff' s  witnesses  proved 
defendant's  defense,  it  was  as  available  as  if  proved  by 
itself.  This  construction  of  the  charge  would  hardly 
be  consistent  with  the  proposition  that  the  plaintiff 
had  the  burden  of  disproving  negligence. 

If  it  had,  it  must  follow  that  the  law  must  presume 
negligence  against  him.  On  the  contrary,  negligence  is 
never  presumed,  but  must  be  affirmatively  proved. 

There  must  be  a  new  trial,  with  costs  to  abide  the 
event. 
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THE  PEOPLE  against  TWEED.          ^ ,  ^  , 

?   ^ 

Supreme  Court,   Third  Department,  Third  District ; 

General  Term,  September,  1872. 

PARTIES. — ACTION. — POWERS  OF  ATTORNEY-GENERAL. 
—ACTION  IN  NAME  OF  PEOPLE. — MALVERSATION 
BY  PUBLIC  OFFICERS. — MUNICIPAL  COR- 
PORATIONS.— REMEDY  FOR  BREACH 
OF  PUBLIC  TRUST. 

The  People  of  the  State  can  maintain  an  action,  by  the  attorney-gen- 
eral, to  recover  moneys  unlawfully  raised  by  public  officers  of  a 
county  or  a  municipal  corpoiation,  or  special  board  of  commission- 
ers, and  converted  to  their  own  use  *  (pp.  41,  98). 

The  power  of  the  attorney-general  to  bring  such  an  action  in  the 
name  of  the  People,  is  sustained  by  the  English  cases,  and  is  not 
taken  away  by  the  Code  of  Procedure  (pp.  41,  69). 

When  an  individual  or  a  corporation  have  been  authorized  by  statute 
to  administer  public  funds  for  public  purposes,  he  or  they  are  lia- 
ble to  an  action  by  the  attorney-general,  for  any  misappropriation 
or  misconduct  in  the  performance  of  the  trust,  unless  the  statute 
has  prescribed  a  different  remedy  (pp.  50,  98). 

The  cases  of  People  v.  Miner,  2  Lans.,  396;  Attorney-General  t>. 
Utica  Ins.  Co.,  2  Johns.,  371 ;  opposed,  in  their  application  to  muni- 
cipal corporations;  and  People  v.  Booth  (32  N.  F.,  398),  distin- 
guished (pp.  50,  96). 

When  a  public  right  or  interest  is  invaded,  which  requires  vindica- 
tion by  judicial  proceedings,  especially  when  no  other  remedy  ex- 
ists at  common  law,  or  when,  by  collusion  or  fraudulent  design, 
the  other  constituted  authorities  refuse  to  prosecute,  the  attorney- 
general,  representing  the  State,  may  sue;  and  this  rule  applies, 
whether  the  injury  to  the  public  interest  affects  the  whole  people, 
or  any  particular  or  limited  organization  of  them  (p.  73). 

The  rule  that  where  a  public  right  is  infringed,  the  State,  by  the 
attorney-general,  may  bring  an  action  for  the  benefit  of  the  people 
at  large,  or  a  portion  of  the  public,  cannot  be  confined  merely  to 
cases  of  public  nuisance ;  but  is  applicable  to  cases  of  corrupt  per- 
version of  public  moneys  or  public  credit  (p.  54). 

*  Compare,  note  at  p.  103,  and  Supervisors  v.  Tweed,  reported  in 
this  volume. 
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Such  relief  may  be  sought  in  au  action  of  an  equitable  nature,  although 
an  accounting  be  not  necessary  because  the  sum  misappropriated 
is  ascertained,  and,  therefore,  the  only  relief  demanded  be  a  judg- 
ment for  a  specified  sum  (pp.  55,  99). 

In  an  action  by  the  people  in  such  a  case,  it  is  not  necessary  to  make 
the  county  or  municipality  a  defendant,  if  it  does  not  appear  that 
the  body  corporate  participated  in  the  fraud,  or  has  an  interest  in 
the  moneys  raised  (pp.  55,  99). 

The  fact  that  a  question  may  be  raised  as  to  the  disposition  of  the 
moneys  if  recovered,  is  no  objection  to  the  maintenance  of  the 
action  (pp.  57,  63). 

The  act  of  a  municipal  or  county  officer  in  depositing  moneys  raised 
by  official  power,  with  a  corporate  officer,  does  not  give  the  corpo- 
ration a  title  to  or  interest  in  such  moneys,  so  as  to  make  them 
necessary  parties  to  an  action  by  the  State,  to  recover  sums  mis- 
appropriated by  the  former  officer  (pp.  89,  64). 

An  act  of  the  legislature  constituted  three  officers  of  a  municipal  cor- 
poration a  commission  or  board  of  audit,  to  allow  claims  against  the 
county,  and  directed  revenue  bonds  to  be  issued  to  raise  the  amount, 
and  a  tax  to  be  laid  by  the  supervisors  of  the  county,  to  pay  such 
bonds.  The  officers  so  designated,  directed  the  payment  of  ficti- 
tious and  fraudulent  claims,  and  the  money  necessary  to  pay 
them  was  raised  by  the  issue  of  bonds,  and  paid  into  the  hands 
of  the  chief  fiscal  officer  of  the  corporation,  who  paid  out  the 
eame  in  satisfaction  of  the  fraudulent  claims;  and  defendant, 
a  member  of  the  board  of  audit,  then  received  a  share  thereof, 
from  the  claimants. — Held,  that  an  action  lay  by  the  attorney- 
general,  in  the  name  of  the  People,  against  such  members  of  the 
board  of  audit,  to  recover  back  the  misappropriated  funds,  without 
joining  the  corporation  or  the  supervisors  of  the  county  (pp.  57,101). 

Division  of  the  proceeds  being  alleged  to  have  been  made  pursuant 
to  a  corrupt  combination,  it  is  not  necessary  to  allege  notice  to  the 
defendant  of  the  fraudulent  character  of  the  claims  (pp.  102). 

Appeal  from  an  order  overruling  demurrer  to  the 
complaint. 

This  action  was  brought  by  the  People  of  the  State 
of  New  York,  by  Marshall  B.  Champlain,  their  at- 
torney-general, as  plain  tiffs,  against  William  M.  Tweed, 
Elbert  A.  Woodward,  James  II.  Ingersoll  and  Andrew 
J.  Garvey,  to  recover  of  the  defendants  the  sum  of  six 


NEW  SERIES :  VOL.  XIII.  27 


People  v.  Tweed. 


million  three  hundred  and  twelve  thousand  dollars, 
which,  it  is  alleged,  the  defendants  wrongfully  ob- 
tained from  the  county  treasurer  of  the  county  of  New 
York,  and  appropriated  to  their  own  use. 

Another  action  by  the  same  plaintiffs  against  Rich- 
ard B.  Connolly,  was  heard  at  the  same  time,  and  in- 
volved the  same  questions. 

The  complaint  alleged,*  at  length,  that  the  defend- 

*  The  allegations  of  the  complaint  were  in  the  following  form : 

First.  That  in  virtue  of  an  act  of  the  legislature  of  this  State, 
passed  April  26,  1870,  entitled  "An  Act  to  make  further  provision  for 
the  government  of  the  county  of  New  York,"  it  was  enacted  that  all 
liabilities  against  the  said  county  previous  to  the  passage  of  that  act 
should  be  audited  by  the  mayor  of  the  city  of  New  York,  the  comp- 
troller of  the  said  city,  and  the  then  present  president  of  the  board  of 
supervisors  of  the  said  county,  and  that  the  amounts  which  should  be 
found  to  be  due  should  be  provided  for  by  the  issue  of  revenue  bonds 
of  the  said  county,  payable  during  the  year  1871;  that  the  said  board 
of  supervisors  should  include  in  the  ordinance  levying  the  tax  for  the 
year  1871,  an  amount  sufficient  to  pay  said  bonds  and  the  interest 
thereon,  and  that  the  claims  on  such  liabilities  should  be  paid  by 
the  said  comptroller  to  the  party  or  parties  entitled  to  receive  the 
same,  upon  the  certificate  of  the  three  officers  so  required  to  audit  in 
that  behalf  by  the  said  act. 

That  at  the  passage  of  said  act,  and  at  all  times  since,  Abraham 
Oakey  Hall  was  and  is  mayor  of  said  city,  Richard  B.  Connolly  was 
and  is  comptroller  of  said  city,  and  William  M.  Tweed  was,  and  until 
and  including  the  4th  day  of  July  next  thereafter,  continued  to  be 
president  of  the  board  of  supervisors  of  said  county. 

That  after  the  passage  of  such  act  and  before  September  2,  in 
the  year  aforesaid,  claims  purporting  to  be  of  the  character  aforesaid, 
were  in  form  aforesaid  certified  by  the  said  three  officers,  amounting, 
in  the  aggregate,  to  six  million  three  hundred  and  twelve  thousand  five 
hundred  and  forty-one  dollars  and  thirty -seven  cents ;  that  the  annexed 
schedule,  marked  "A,"  which  is  made  a  part  of  this  complaint,  con- 
tains a  specification  of  the  respective  persons  in  whose  favor  such  pre- 
tended claims  were  so  respectively  certified,  together  with  the  amount 
of  each  certification  so  made,  with,  prefixed  to  each,  the  date  at  which 
the  warrant  for  the  payment  thereof  is  made,  as  hereinafter  stated. 

That  from  time  to  time  as  such  certifications  were  respectively 
made  known  to  him  or  his  subordinates,  the  said  comptroller  caused 
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ants  Tweed,  with  others,  were,  by  act  of  the  legislature, 
constituted  a  board  of  audit  for  claims  against  the  city 
and  county  of  New  York,  and  that  the  amounts  to  be 

to  be  issued  bonds,  as  prescribed  by  said  act,  in  order  to  provide 
funds  to  pay  the  amounts  so  certified,  and  obtained  from  bonafidf,  pur- 
chasers thereof  prior  to  August  5,  in  the  year  aforesaid,  six  million 
three  hundred  and  twelve  thousand  dollars,  which  last-mentioned 
sum  was,  in  formal  compliance  with  the  statutes  and  usual  modes  of 
official  proceeding  in  said  city,  deposited  in  the  National  Broadway 
Bank  of  the  city  of  New  York  to  the  credit  of  an  account  therein 
kept  by  the  chamberlain  of  the  city  of  New  York,  as  county  treasurer 
of  the  said  county,  by  virtue  of  his  said  official  character  as  such 
chamberlain. 

That  the  annexed  schedule,  marked  "B,"  which  is  made  a  part 
of  this  complaint,  contains  a  blank  form  exhibiting  the  tenor  of  all 
such  bonds;  the  respective  payees,  amounts,  dates  and  signatures  be- 
ing, however,  omitted,  none  of  which  bonds  have  yet  become  due  or 
payable. 

That  the  moneys  so  deposited  as  aforesaid,  together  with  an  ad- 
ditional sum  sufficient  to  make  up  the  first  mentioned  aggregate 
amount  (six  million  three  hundred  and  twelve  thousand  five  hundred 
and  forty-one  dollars  and  thirty-seven  cents),  were,  from  time  to  time, 
drawn  out  of  said  bank  in  the  manner  hereinafter  stated. 

Second.  That  the  said  claims  or  liabilities  were  not,  nor  was  any 
of  them,  ever  examined  or  audited  by  the  said  board  of  auditors,  or 
by  any  of  them,  and  that  but  one  meeting  of  such  board  of  auditors 
was  ever  held;  that  at  such  meeting  no  accounts,  claims  or  liabilities 
against  the  said  county  were  presented  or  considered,  nor  was  any 
other  proceeding  had  except  that  the  said  mayor  drew  up,  in  his  own 
handwriting,  a  paper  which  was  then  and  there  subscribed  by  the 
three  said  officers,  so  in  said  act  mentioned. 

That  such  meeting  was  held  on  May  5,  in  the  year  aforesaid,  and 
that  such  paper  now  remains  in  the  said  comptroller's  office,  and  is 
in  the  following  words: 

COMPTROLLER'S  OFFICE,  May  5,  1870. 

The  undersigned  meet  as  a  commission  under  and  by  virtue  of 
section  4  of  chapter  382  of  the  Lairs  of  1870. 

On  motion  of  the  mayor,  it  is  resolved  that  the  county  auditor  col- 
lect from  the  appropriate  committees  of  the  board  of  supervisors  all 
bills  and  liabilities  against  the  county,  incurred  prior  to  April  26, 
1870,  and  amounts  now  due  thereon,  and  that  the  evidence  of  the 
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found  due  should  be  raised  by  the  issue  of  bonds  of 
the  county,  for  the  payment  of  which  bonds  the  super- 
visors of  the  county  should  raise  funds  by  tax.  That 

same  be  the  authorization  of  the  same  by  the  said  board  or  its  ap- 
propriate committees  on  certificate  of  clerk  or  president,  and  that 
thereupon  the  said  county  auditor  annex  the  vouchers  to  the  appro- 
priate blanks  for  our  signature  and  action,  as  directed  by  the  section 
aforesaid,  and  payment. 

A.  OAKEY  HALL,  Mayor. 

WILLIAM  M.  TWEED, 

Present  President  Board  of  Supervisors. 

RICHARD  B.  CONNOLLY,  Comptroller. 

That  at  the  date  of  such  paper,  and  during  all  the  pecuniary  trans- 
actions hereinafter  mentioned,  one  James  Watson,  since  deceased, 
was  called  and  styled  county  auditor,  and  was  the  person  intended 
by  that  style  of  office  in  such  last  mentioned  paper.  That  said  Wat- 
son or  his  assistants,  to  the  plaintiffs  and  their  attorney-general 
unknown,  from  time  to  time  after  said  May  5,  acted  upon  certain 
pretended  accounts  of  such  claims  as  aforesaid,  which  were  in  point 
of  form  authenticated  conformably  to  the  requisites  of  such  last  men- 
tioned paper,  to  each  of  which  he,  the  said  Watson,  attached  a  cer- 
tificate of  allowanc'e  or  audit  filled  up  as  to  the  amount  and  date  in 
his  own  handwriting,  the  residue  being  in  print ;  that  a  form  of  such 
certificate  as  printed  is  contained  in  the  schedule  marked  ''  C  "  to 
this  complaint  annexed  as  a  part  thereof ;  whereupon  each  of  the  said 
board  of  auditors  separately,  without  any  investigation  or  conference 
with,  or  the  presence  of  either  of  the  other  members  thereof,  signed 
the  same,  and  thereupon  by  direction  of  the  said  comptroller  a  war- 
rant for  the  payment  of  such  claim  was  prepared,  signed  by  the  said 
comptroller  and  countersigned  by  the  said  mayor  and  one  Joseph  B. 
Young  as  clerk  of  the  said  board  of  supervisors,  on  which  payment 
was  made  by  the  said  bank,  for  and  on  behalf  of  the  said  county 
treasurer  and  to  the  debit  of  his  said  account,  such  payment  being 
made  by  receipt  of  the  warrant  to  the  credit  of  the  bank's  customer 
presenting  the  same,  or  otherwise  in  the  usual  methods  of  paying 
checks  upon  banks. 

That  the  annexed  schedule,  marked  "D,"  hereby  made  a  part  of 
this  complaint,  contains  a  printed  blank  which  exhibits  the  form  of 
all  such  warrants. 

That  of  the  said  warrants  there  were  issued  to  sundry  persons,  not 
named  in  the  body  of  this  complaint  as  payees  thereof,  in  various 
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false,  excessive  and  fraudulent  claims  were  allowed  by 
them  to  the  amount  of  over  six  millions  of  dollars,  and 
that  Connolly,  the  city  comptroller,  who  was  defend- 

amounts  and  for  such  claims  so  allowed  in  their  favor,  respectively, 
and  paid  out  of  said  bank,  in  the  aggregate,  one  hundred  and  thir- 
teen thousand  five  hundred  and  eighty-three  dollars  and  fifty-two 
cents;  and  there  were  paid  by  said  bank  to  a  transferee  of  James  H. 
Ingersoll  one  hundred  and  three  thousand  six  hundred  and  forty- 
eight  dollars  and  sixty-eight  cents,  which  last  named  sum  was  so  paid 
on  June  17  and  27,  in  the  year  aforesaid,  on  the  warrants  in  that  be- 
half, respectively  numbered  two  thousand  seven  hundred  and  eighty- 
one,  and  two  thousand  eight  hundred  and  nineteen,  and  that  the 
eleven  warrants  mentioned  in  said  schedule,  marked  "A,"  as  having 
been  issued  to  the  New  York  Printing  Company  and  the  Transcript 
Association  and  the  Manufacturing  Stationers,  respectively,  and 
amounting,  in  the  aggregate,  to  three  hundred  and  eighty-four  thou- 
sand three  hundred  and  ninety-five  dollars  and  nineteen  cents,  were 
all  deposited  in  said  bank  on  June  7,  last  aforesaid,  to  the  credit  of 
an  account  there  kept  by  the  said  Printing  Company,  and  that  by 
means  of  a  check  drawn  on  such  account  by  such  company  and  de- 
posited by  the  said  Tweed  on  the  following  day,  the  said  Tweed 
obtained  a  credit  in  his  account  with  said  bank  to  the  amount 
of  one  hundred  and  four  thousand  three  hundred  and  thirty-three 
dollars  and  sixty-four  cents. 

That  the  annexed  schedule,  marked  "  E,"  hereby  made  a  part  of 
this  complaint,  contains  a  true  statement  of  each  of  the  other  pay- 
ments so  made  by  said  bank,  with  the  date  and  amount  thereof,  and 
the  name  of  the  last  indorser  on  the  warrant  so  paid  or  of  the  depos- 
itor thereof,  and  the  name  of  the  person  to  whose  credit  it  was  de- 
posited in  said  bank,  that  having  been  the  method  of  all  such  pay- 
ments. That  such  last  named  schedule  also  exhibits  the  precise 
amounts  and  dates  of  various  debits  by  checks  against,  and  credits 
for,  deposits  in  the  account  with  such  bank  of  a  customer  thereof 
named  Ingersoll  &  Co.,  and  in  such  account  with  another  customer 
thereof  named  Andrew  J.  Garvey,  and  in  such  account  with  another 
customer  thereof  named  Elbert  A.  Woodward,  and  as  to  credits  only, 
in  such  account  with  the  said  William  M.  Tweed  as  a  customer 
thereof. 

That  during  all  the  times  aforesaid,  the  said  Young  was  clerk  of 
the  board  of  supervisors  of  said  county,  and  that  one  Elbert  A.  Wood- 
ward was  said  Young's  assistant  or  deputy  clerk  in  his  said  office. 

Third.     That  in  fact,  and  as  appears  by  the  said  warrants,  now  in 
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ant  in  the  second  action,  issued  bonds  and  obtained 
from  bona  fide  purchasers  thereof  the  moneys  to  pay 
such  claims,  which  moneys  he  deposited  to  the  credit 

the  said  comptroller's  office,  with  the  indorsements  thereon,  and  by 
the  checks  drawn  on  said  bank  by  the  said  Andrew  J.  Garvey  and 
the  said  James  H.  Ingersoll,  by  the  firm  style  of  Ingersoll  &  Co.,  re- 
spectively, and  by  the  deposits  in  said  bank,  made  to  his  own  credit 
therein  by  the  said  Woodward,  and  by  the  checks  drawn  on  such,  his 
credit,  by  said  Woodward  in  favor  of  the  said  William  M.  Tweed,  of 
such  warrants  in  the  last  mentioned  schedule  specified,  the  said  In- 
gersoll received  and  deposited  to  his  own  credit  in  said  bank,  in  the 
aggregate,  the  sum  of  three  million  five  hundred  and  one  thousand 
five  hundred  and  eighty-four  dollars  and  fifty  cents,  together  with  a 
check  in  his  favor  drawn  by  said  Garvey  on  said  bank,  as  hereinafter 
mentioned,  making  a  total  of  such  credits  to  said  Ingersoll,  amount- 
ing to  three  million  five  hundred  and  forty-nine  thousand  three  hun- 
dred and  twenty-nine  dollars  and  eighteen  cents ;  and  that  of  such 
last  named  sum  said  Ingersoll  checked  on  said  bank  for  the  sum  of 
one  million  eight  hundred  and  seventeen  thousand  four  hundred  and 
sixty-seven  dollars  and  forty-nine  cents,  in  favor  of  said  Woodward, 
which  sum  was  accordingly  passed  to  the  credit  of  said  Woodward 
in  said  bank.  [In  similar  manner  the  disposal  of  the  other  funds  was 
set  forth ;  except  two  million  six  hundred  and  forty-nine  thousand 
one  hundred  and  ninety-five  dollars  and  seventy-six  cents,  "paid  to 
sundry  other  persons,  to  the  plaintiffs  and  their  attorney-general  un- 
known."] 

That  the  said  Elbert  A.  Woodward  served,  during  all  the  time 
between  the  said  May  5,  and  September  2,  in  the  said  year  1870, 
and  before  and  ever  since,  as  such  deputy  clerk  to  said  Young,  at  a 
very  small  salary  as  such  clerk,  and  had  no  other  visible  means  of 
income;  that  in  the  account  so  kept  with  him,  said  Woodward,  in 
said  bank,  during  the  whole  period  of  said  pecuniary  transactions, 
all  credits  given  to  the  said  Woodward,  besides  those  hereinabove 
mentioned  as  derived  mediately  or  immediately  from  said  warrants, 
are  truly  stated  in  the  schedule  hereunto  annexed,  marked  "No.  1," 
which  is  made  a  part  of  this  complaint. 

That  the  said  accounts,  so  pretended  to  be  audited,  the  warrants  for 
which  were  so  as  aforesaid  passed  in  said  bank  to  the  credit  of  said 
Andrew  J.  Garvey  and  Ingersoll  &  Co.,  respectively,  and  also  the  ac- 
counts, the  warrants  for  which  were  passed  in  said  bank  to  the  credit 
of  the  said  Elbert  A.  Woodward,  were  all  false,  fictitious  and  fraudu- 
lent, and  were  made  up  and  prepared  by  fraud  und  collusion  between 


32  ABBOTT'S  PRACTICE   REPORTS. 

People  v.  Tweed. 

of  the  county,  in  the  Broadway  Bank.  That  the 
claims  were  not  audited  by  the  board,  but  were  by 
them  directed  to  be  paid,  by  a  general  resolution. 

the  said  James  Watson,  deceased ,  Andrew  J.  Garvey,  James  H.  In- 
gersoll  and  Elbert  A.  Woodward,  and  put  in  such  shape  by  certification 
thereof,  as  to  entitle  the  same,  by  the  terms  of  said  papur,  dated  May 
5,  1870,  to  be  audited  and  certified  as  aforesaid  under  the  said 
first  named  act,  without  further  investigation;  and  that  after  such 
accounts  respectively  had  been  certified  to  the  said  comptroller,  as 
aforesaid,  the  said  Watson  obtained  for  each  of  them  corresponding 
warrants  for  payment  as  aforesaid,  and  that  the  payments  on  such  war- 
rants, respectively,  by  said  bank  were,  pursuant  to  a  corrupt,  fraudu- 
lent and  unlawful  combination  and  conspiracy,  to  that  end  by  and 
between  the  said  William  M.  Tweed,  James  Watson,  Andrew  J.  Gar- 
vey, James  H.  Ingersoll  and  Elbert  A.  Woodward,  agreed  to  be  di- 
vided, and  were  divided,  between  the  said  James  H.  Ingersoll,  An- 
drew J.  Sarvey  and  William  M.  Tweed,  and  sundry  other  persons  to 
the  plaintiffs  and  their  attorney-general  unknown,  in  the  proportions 
before  stated,  and  appearing  by  the  statement  in  the  said  schedule 
"E."  That  is  to  say,  the  sums  in  that  behalf  remaining,  according 
to  such  schedule,  to  the  credit  of  said  Garvey  and  the  said  Ingersoli's 
said  firm,  respectively,  were  reserved  as  their  respective  shares  in  such 
fraudulent  misapplication  of  said  public  moneys,  the  residue  of  the 
said  moneys  in  this  third  article  of  this  complaint  mentioned,  were 
passed  to  the  credit  of  the  said  Elbert  A.  Woodward,  as  general  dis- 
tributing agent  thereof,  for  the  other  conspirators  aforesaid,  by  them 
for  that  purpose  selected,  the  said  sum  of  nine  hundred  and  thirty- 
two  thousand  eight  hundred  and  fifty-eight  dollars  and  fifty  cents 
having  been  so  as  aforesaid  transferred  and  paid  by  him  accordingly 
to  the  said  William  M.  Tweed,  and  the  residue  of  such  moneys,  so 
passed  to  the  credit  of  the  said  Woodward,  having  been  so  as  afore- 
said paid  to  and  distributed  among  the  other  of  said  conspirators,  who 
are  to  the  people  and  their  said  attorney-general  unknown. 

That  the  said  schedules  respectively  marked  "A  "  and  "E"  were 
made  up  from  the  originals  of  said  warrants,  and  the  entries  made  in 
the  regular  course  of  business  in  the  said  comptroller's  books  and  from 
the  like  entries  made  in  the  regular  course  of  business  in  the  books  of 
said  bank,  and  from  the  tickets  handed  in  at  said  bank  on  making 
deposits  therein. 

[Here  followed    statement,  explaining   the    tables    in    the    schedules 

aotd.] 

That  the  payee  named  in  every  such  warrant  so  deposited  by  said 
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That  the  moneys  drawn  from  the  deposit  to  the  cred- 
it of  the  county,  by  means  of  these  claims,  was  im- 
mediately divided  between  the  defendant,  the  claimants 

Ingersoll  and  Garvey  respectively,  was  either  one  of  themselves,  or  a 
person  or  firm  employed  by  him,  or  a  person  or  firm  wholly  fictitious. 

That  every  one  of  said  warrants  so  deposited  by  the  said  Elbert  A. 
Woodward  was  based  upon  a  false  and  fictitious  pretended  account 
for  liabilities  as  aforesaid  that  did  not  exist,  and  that  no  one  of  such 
warrants  was  ever  in  the  hands  of  the  alleged  payee  thereof,  but  was 
on  its  issue  delivered  to  said  Woodward  and  controlled,  and  so  as 
aforesaid  deposited  by  him. 

That  the  schedule  hereunto  annexed,  and  hereby  made  a  part  of 
this  complaint,  marked  "  F, "  contains  by  way  of  summary  a  state- 
ment of  the  aforesaid  dealings  with  the  public  moneys  aforesaid. 

Fourth.  That  the  board  of  apportionment,  mentioned  in  section  3, 
chapter  583  of  the  94th  session  laws  of  this  State,  have  fixed  the 
amount  to  be  raised  in  the  year  1871,  as  in  section  1  of  such  law  pro- 
vided, and  have  fixed  the  same  at  the  full  amount  of  two  per  cent,  up- 
on the  valuation  in  that  first  section  mentioned,  in  addition  to  the 
whole  excess  of  the  State  tax  for  said  county  over  the  amount  charged 
to  said  county  for  State  taxes  in  the  year  1870,  and  have  also  made  the 
settings  apart  and  the  apportionments  directed  in  such  third  section, 
and  in  so  doing  have  completely  exhausted  the  amount  so  to  be  raised ; 
and  that  in  such  appropriations  or  settings  apart  no  provision  is  made 
for  the  repayment  of  the  principal  sums  for  which  the  aforesaid  bonds 
were  issued,  or  any  part  thereof,  nor  is  nor  are  any  sum  or  sums  set  apart 
or  apportioned  to  the  board  of  supervisors  of  said  county,  except  cer- 
tain small  sums  for  the  salaries  of  the  said  supervisors  and  their  clerks 
and  assistants,  and  for  stationery  and  the  like  incidental  and  necessary 
expenses  of  their  own  official  proceedings. 

That  the  board  of  supervisors  of  said  county,  pursuant  to  such  first 
section,  have  raised  pursuant  thereto  by  tax,  conformably  to  such  fix- 
ation in  that  behalf,  of  the  said  board  of  apportionment,  all  the 
moneys  which  they  can  lawfully  raise  by  tax  during  the  said  year 
1871,  and  that  no  one  of  the  appropriations  to  departments  and  pur- 
poses so  as  aforesaid  made  by  the  said  board  of  apportionment  for 
the  year  1871,  is  in  any  instance  in  excess  of  the  amount  required 
thereby  and  therefor,  and  there  cannot  lawfully  be  any  such  transfer 
in,  or  during,  or  for  the  said  year  1871,  as  is  mentioned  or  intended 
by  the  said  third  section.  That  there  is  no  fund  existing  or  capable 
of  being  raised  or  levied,  by  taxation  or  otherwise,  which  can  be  le- 
gally or  in  fact  applied  to  the  payment  of  the  principal  moneys  to  be- 
N.S.—  XIII — 3 


34  ABBOTT'S  PRACTICE  REPORTS. 

People  v.  Tweed. 

and  others.  That  after  a  public  disclosure  of  some  of 
these  facts,  the  common  council  appointed  a  committee 
to  investigate  the  accounts ;  but,  meanwhile,  the  vouch- 

come  due  and  payable  by  the  tenor  of  said  bonds,  or  any  part  thereof, 
unless  it  be  the  moneys  so  paid  by  said  bank  and  intended  to  be  re- 
covered by  this  action ;  and  that  there  is  no  property  nor  any  person, 
natural  or  artificial,  bound  by  law  or  contract  for  the  payment  of  such 
principal  so  to  become  due  on  such  bonds  or  any  part  thereof,  unless 
it  be  the  wrongdoers  in  this  complaint  mentioned,  save  and  except 
only  the  People  of  the  State  of  New  York  in  their  capacity  as  a  body 
politic.  And  that  the  People  of  this  State,  in  such  their  last  men- 
tioned capacity,  are,  through  such  means  as  their  State  government 
in  its  wisdom  may  employ,  bound,  by  reason  of  the  pledge  of  their 
public  faith  implied  in  the  act  first  above  mentioned,  to  pro- 
vide for  and  pay  all  the  said  principal  moneys  so  to  become  pay- 
able upon  the  said  bonds  at  the  maturity  of  such  bonds,  or  as  soon 
thereafter  as  by  the  constitution  and  laws  of  this  State  may  be  prac- 
ticable. 

Fifth.  That  subsequently  to  the  transactions  aforesaid,  and  on 
and  shortly  after  July  18,  1871,  statements  appeared  in  public  news- 
papers in  the  city  of  New  York,  manifestly  showing  the  enormous 
disproportion  between  any  just  claims  that  the  said  Garvey  or  Inger- 
soll,  or  either  of  them,  could  possibly  have  had,  and  the  aforesaid  al- 
lowances and  payments  to  them,  as  well  as  numerous  other  instances 
of  apparently  unjustifiable  appropriations  of  public  moneys  in  said 
city  and  county  by  the  officers  thereof,  or  through  their  active  or  pas- 
sive agency,  among  which  officers  so  charged  with  delinquency  were 
the  said  Hall,  Connolly  and  Tweed,  by  reason  whereof  a  great  excite- 
ment against  such  alleged  malversations  arose  among  the  good  and 
worthy  citizens  of  such  city  and  county  of  New  York,  whereupon  the 
common  council  of  said  city  and  the  board  of  supervisors  of  said 
county,  on  the  recommendation  of  the  said  mayor,  appointed  a  joint 
committee  of  their  members  respectively  to  investigate  and  report  up- 
on the  accounts  and  expenditures  of  the  said  city  and  county  respect- 
ively, in  conjunction  with  certain  unofficial  persons,  citizens  of  said 
city,  by  them  to  be  selected  in  aid  of  their  said  proceedings. 

That  such  proceedings  were  thereupon  had  by  said  committee  and 
its  said  associates,  that  on  September  8,  in  the  year  last  aforesaid,  the 
said  comptroller  was  requested  to  exhibit  to  the  said  committee  for 
examination  the  audited  accounts  on  file  in  his  office  or  department 
which  had  been  paid  from  the  funds  of  said  city  or  said  county. 

That  said  audited  accounts  were  then  in  the  office  of  said  comp- 
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ers  were  stolen  from  the  comptroller's  office,  and  the 
mayor  delayed  to  take  any  steps  to  recover  them  or  re- 
dress the  frauds. 

trailer,  and  Monday,  September  11,  was  appointed  for  the  production 
thereof. 

That  on  the  morning  of  said  September  11,  the  said  comptroller's 
office,  at  the  usual  hour  of  opening  the  same,  was  found  to  exhibit,  in 
broken  glass  and  the  like,  some  marks  of  a  burglarious  entry,  and  it 
•was  thereupon  announced  by  the  persons  in  charge  of  said  office,  and 
ascertained  to  be  a  fact,  that  such  audited  accounts  had  generally 
been  stolen,  and  among  them  nearly  all  the  so  audited  accounts  men- 
tioned in  the  said  schedule  marked  "A." 

That  none  of  the  said  audited  accounts  so  apparently  stolen,  as 
aforesaid,  have  ever  since  been  discovered  or  recovered  by  the  plain- 
tiffs in  this  action,  or  any  of  their  faithful  officers  or  agents,  and  the 
same  are  wholly  lost  to  the  said  plaintiffs. 

That  immediately  upon  the  discovery  of  such  apparent  theft,  the 
said  mayor,  by  writing,  denounced  the  same  as  a  circumstance  fixing 
suspicions  of  infidelity  in  the  premises  on  the  officers  of  said  city  and 
county  of  New  York,  or  some  of  them,  and  demanded  of  the  said 
comptroller  that  for  this  reason  he  should  resign  his  said  office ;  but 
said  mayor  had  not,  before  said  apparent  theft,  nor  has  since,  until 
October  19,  in  the  year  last  aforesaid,  taken  any  step  or  measure  to  re- 
cover such  stolen  vouchers  or  any  of  them,  or  to  correct  or  redress 
any  actual  or  supposed  official  malversation  in  this  complaint  men- 
tioned or  any  fraud  in  this  complaint  mentioned. 

Sixth.  That  on  said  October  17,  the  attorney-general  of  this  State, 
by  the  direction  or  advice  of  the  governor  thereof,  on  an  urgent  solicita- 
tion for  measures  of  redress  in  the  premises  by  many  of  said  good  and 
worthy  citizens,  retained  and  employed  to  aid  and  assist  the  said  at- 
torney-general in  such  suits,  actions  and  proceedings  as  might  be 
deemed  advisable  in  the  premises,  Charles  O'Conor,  an  attorney  and 
counsellor-at-law,  residing  in  the  said  city,  which  retainer  and  em- 
ployment and  the  professed  determination  of  said  O'Conor,  as  such 
aid  and  assistant,  to  advise  in  the  name  of  the  people,  the  prompt  in- 
stitution of  such  suits,  actions  and  proceedings  as  last  aforesaid,  were 
announced  in  a  great  number  of  newspapers  in  the  said  city  of  New 
York  on  said  October  18,  and  on  that  day  were  matters  of  public  notori-> 
ety  in  said  city,  and  well  known  to  the  said  William  M.  Tweed,  and 
the  said  Abraham  Oakey  Hall,  and  the  counsel  to  the  corporation  of 
said  city. 

That  afterwards,  and  on  October  19,  the  said  Hall,  as  such  mayor, 
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That  after  the  attorney -general  had  taken  steps  to 
bring  this  action,  the  mayor  and  president  of  the  board 
of  supervisors,  with  the  connivance  of  defendant,  and 

and  as  president  of  the  board  of  supervisors  of  the  said  county, 
wrongfully  and  unjustly,  with  purpose  and  intent  to  impede,  em- 
barrass, delay,  and  if  possible  to  defeat  any  suits,  actions,  or  pro- 
ceedings which  might  so  as  aforesaid  be  instituted  on  behalf  of  the 
people  as  aforesaid,  and  thereby  to  enable  the  said  William  M. 
Tweed  and  his  confederates  to  evade  and  escape  from  the  pursuit  of 
justice  in  manner  aforesaid,  did,  in  collusion  and  connivance  with 
the  said  William  M.  Tweed,  and  without  the  consent  or  knowledge 
of  the  said  attorney-general,  or  of  any  of  his  assistants,  direct  and 
cause  the  said  counsel  for  the  corporation  to  commence  six  actions  in 
the  first  department  of  the  supreme  court  of  this  State  by  the  service 
of  a  summons  in  each,  as  follows:  that  is  to  say — three  actions  each 
on  behalf  of  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York  as  plaintiff  therein  ;  one  of  them  against  the  said  William 
M.  Tweed,  as  sole  defendant  therein ;  another  against  the  said  Rich- 
ard B.  Connolly,  as  sole  defendant  therein ;  and  the  other  against 
himself,  the  said  Abraham  Oakey  Hall,  as  sole  defendant  therein;  and 
also  three  actions  each  on  behalf  of  the  supervisors  of  the  said  county 
of  New  York,  as  plaintiff  therein ;  one  of  them  against  the  said  Wil- 
liam M.  Tweed,  as  sole  defendant  therein;  another  against  the  said 
Richard  B.  Connolly,  as  sole  defendant  therein ;  and  the  other  against 
himself,  the  said  Abraham  Oakey  Hall,  as  sole  defendant  therein; 
which  six  actions,  as  far  as  they  ever  had  any  valid  or  legal  exist- 
ence, are  still  depending  and  undetermined  in  this  court  without  any 
step  or  measure  having  been  taken,  or  in  good  faith  intended  to  be 
taken  therein,  beyond  the  service  of  such  summons. 

That  for  several  weeks  prior  to  such  commencement  of  the  said  six 
actions,  the  said  Abraham  Oakey  Hall  had  full  information  of  numer- 
ous frauds  upon  the  treasury  of  the  said  city  and  county  of  New  York, 
committed  by  the  said  William  M.  Tweed,  including  those  alleged  in 
this  complaint,  and  was  fully  persuaded  and  convinced  that  the  said 
William  M.  Tweed  was  guilty  thereof,  but,  nevertheless,  during  all 
that  time  persisted  and  still  persists  in  endeavoring  to  screen  the  said 
William  M.  Tweed  from  justice  in  that  behalf. 

That  the  said  six  actions  were  intended  to  cover  and  embrace  in 
point  of  form  and  apparently  in  substance,  claims  for  satisfaction  in 
respect  of  all  frauds  of  the  said  William  M.  Tweed,  official  or  other- 
wise, in  this  complaint  mentioned  or  referred  to,  and  all  other  liabil- 
ities of  the  said  Tweed,  Connolly  and  Hall,  for  which  any  action  could 


NEW  SERIES  :  VOL.  XIII.  37 

People  1).  Tweed. 

for  the  purpose  of  impeding  this  action,  caused  suits 
to  be  commenced  by  the  city  and  also  by  the  county, 
against  the  defendant  and  against  others  implicated, 
but  nothing  had  been  done  or  intended  to  be  done  be- 
yond service  of  summons  therein.  That  the  mayor  was 
endeavoring  to  screen  defendants  from  justice,  and  the 
said  actions  were  fraudulently  brought,  and  no  pro- 
ceeding would  be  taken  by  authority  of  any  officer  of 
the  city  or  county  to  redress  the  wrongs. 

The  relief  demanded,  was  judgment  for  the  sum 
specified,  which  defendants  had  thus  obtained. 

Defendants  in  each  case  demurred,  assigning  the 
following  grounds : 

1.  That  it  appears  upon  the  face  of  the  complaint 
that  the  plaintiffs  have  not  legal  capacity  to  sue  in  this 
action. 

2.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

or  might  be  obtained  against  them  or  any  of  them,  but  the  same  six 
actions  were  so  commenced  as  aforesaid  fraudulently,  in  bad  faith, 
and  will  not  and  cannot  be  prosecuted  fairly,  beneficially,  or  usefully 
to  the  said  people  or  to  any  public  interest,  inasmuch  as  the  said  Hall  is 
governed  by  such  evil  designs  and  intent  as  aforesaid,  and  has  complete 
control  over  the  said  counsel  to  the  corporation  in  respect  thereof. 
Nor  can  or  will  any  other  action,  suit  or  proceeding  be  had  or  taken 
by  the  said  mayor  or  any  other  officer  or  authority  of  the  said  city  and 
county  or  of  the  said  county,  for  the  purpose  of  redressing  the  said 
frauds  and  wrongs  against  the  people  of  the  State  of  New  York  and 
its  authority  and  the  rights  and  property  of  its  citizens,  or  of  recov- 
ering the  public  moneys  so  as  aforesaid  fraudulently  appropriated  by 
the  said  defendants  or  any  of  them,  but  on  the  contrary  the  said 
mayor  and  all  other  officers  of  said  city  and  county,  and  of  the  said 
county,  having  any  power  or  authority  in  the  premises,  intend  and 
design  to  prevent  any  such  action,  suit  or  proceeding,  or  any  such  re- 
dress or  recovery. 

And  the  plaintiffs  therefore  demand  judgment  against  the  said  de- 
fendants for  the  said  sum  of  six  million  three  hundred  and  twelve 
thousand  dollars,  with  interest  thereon  from  September  1,  1870,  and 
their  costs  of  this  action. 
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3.  That  it  appears  upon  the  face  of  the  complaint 
that  there  is  a  defect  of  parties  defendant  in  the  omis- 
sion of  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York. 

4.  That  it  appears  upon  the  face  of  the  complaint 
that  there  is  a  defect  of  parties  defendant  in  the  omis- 
sion of  the  board  of  supervisors  of  the  county  of  New 
York. 

The  demurrers  were  overruled  at  special  term,  and 
defendants  appealed. 

* 

Charles  O1  Conor,  Samuel  J.  Tilden  and  Wheeler 
H.  PecJcham,  for  the  People,  plaintiff. 

David  Dudley  Meld,  E.  W.  Stoughton,  William 
Fullerton,  Jolin  E.  Burrill,  John  II.  Reynolds,  W. 
O.  Bartlett,  John  Graham,  Elihu  Root,  and  Willard 
Bartlett,  for  defendant,  Tweed. 

W.  A.  Beac?t  and  S.  G.  Courtney,  for  defendant, 
Connolly. 

MILLER,  P.  J. — The  money  which  the  plaintiffs 
claim  to  recover  in  this  action  was  realized  under  and 
by  virtue  of  an  act  of  the  legislature  of  this  State, 
entitled  "An  act  to  make  further  provision  for  the 
government  of  the  county  of  New  York,"  passed  on 
April  26,  1870  (I  Laws  0/1870,  ch.  382,  p.  875). 

By  section  4  of  said  act  it  was  provided,  that  "All 
liabilities  against  the  county  of  New  York,  previous  to 
the  passage  of  this  act,  shall  be  audited  by  the  mayor 
of  the  city  of  New  York,  the  comptroller  of  the  said 
city,  and  the  then  present  president  of  the  board  of 
supervisors,  and  the  amounts  which  are  found  to  be 
due  shall  be  provided  for  by  the  issue  of  revenue  bonds 
of  the  county  of  New  York,  payable  during  the  year 
1871  ;  and  the  board  of  supervisors  shall  include  in  the 
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ordinance  levying  the  taxes  for  the  year  1871  an 
amount  sufficient  to  pay  said  bonds  and  the  interest 
thereon,  such  claims  shall  be  paid  by  the  comptroller  to 
the  party  or  parties  entitled  to  receive  the  same,  upon 
the  certificate  of  the  officers  named  herein." 

It  will  be  observed  that  the  money  raised  by  the 
issue  of  revenue  bonds  was  to  be  paid  by  the  comp- 
troller to  the  parties  entitled  to  receive  the  same  upon 
the  certificate  of  the  officers  designated. 

Although  the  complaint  alleges  that  the  money  ob- 
tained upon  the  bonds  issued  was  deposited  to  the 
credit  of  an  account  kept  by  the  chamberlain  of  the 
city  of  New  York,  as  county  treasurer  of  said  county, 
there  is  no  statute  authorizing  or  requiring  any  such 
deposit,  and  therefore  this  allegation  is  immaterial  to 
make  oat  a  cause  of  action,  and  this  case  must  be  con- 
sidered as  if  the  money  remained  in  the  possession  and 
under  the  control  of  the  officer  named,  for  the  purposes 
designated  in  the  act,  until  otherwise  lawfully  dis- 
posed of. 

The  money  claimed  was  in  the  hands  of  the  comp- 
troller, to  be  paid  by  him.  as  required  by  law,  to  the 
parties  who  had  a  lawful  right  to  the  same,  and  the 
bonds  upon  which  the  money  was  obtained  were  sub- 
sequently taken  up  iu  pursuance  of  chapter  323,  en- 
titled "An  Act  for  the  consolidation  of  the  debt  of  the 
county  of  New  York"  (1  Laws  of  1871,  p.  631),  and 
new  bonds  issued  in  the  place  of  the  old  ones. 

The  injury  complained  of,  and  for  which  redress  is 
sought  in  this  action,  is  for  issuing  bonds  for  a  larger 
amount  than  was  required  for  the  purposes  named, — 
viz:  the  payment  of  liabilities  against  the  county, — 
and  the  appropriation  of  the  excess  of  money  which 
was  thus  raised,  by  and  for  the  benefit  of  the  de- 
fendants. 

There  was  no  lawful  authority  to  raise  any  amount 
of  money  beyond  what  was  required  for  objects  cou- 
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templated  by  the  act  of  1870,  before  cited.  The 
amount  which  was  realized,  besides  what  was  required 
for  the  payment  of  debts,  was  not  for  the  benefit  of  the 
county  or  to  pay  its  liabilities,  or  to  be  paid  into  the 
county  treasury  for  any  purpose  whatever. 

There  is  no  law  either  for  raising  or  appropriating 
any  such  fund,  beyond  the  liabilities  of  the  county,  for 
if  six  millions,  or  any  less  sum,  could  be  raised  in  this 
manner,  then  one  hundred  millions,  or  any  other  un- 
limited amount,  might  be  thus  obtained. 

So  far,  then,  as  the  money  appropriated  by  the  de- 
fendants is  concerned,  it  was  procured  without  any 
lawful  authority,  and  in  fact,  in  direct  violation  of  law, 
as  the  act  under  which  it  was  supposed  to  be  obtained 
does  not  sanction  any  such  proceeding.  It  was  only 
legal  debts,  honest  and  bona  fide  liabilities  against  the 
county,  which  were  to  be  audited  and  provided  for  by 
the  issue  of  revenue  bonds,  and  none  but  these  de- 
mands would  properly  come  within  the  provisions  of 
the  law. 

The  defendants  then  were  in  possession  of  funds 
without  any  legal  sanction  whatever.  As  they  were 
not  obtained  for  the  benefit  of  the  county,  nor  lawfully 
paid  to  its  proper  officer,  I  am  inclined  to  think  that 
the  county  was  not  the  owner,  and  never  had  lawful 
control  over  the  money,  and  it  never  was  withiij  its 
lawful  custody.  While  the  county  is  liable  to  the  inno- 
cent and  bona  fide  holders  of  the  bonds  issued  by  its 
proper  officers  in  due  form,  acting  under  color  of  au- 
thority, it  by  no  means  follows  that  the  funds  thus  un- 
lawfully obtained  and  which  never  had  been  lawfully 
paid  over  to  the  county  or  for  its  benefit,  were  the 
property  of  the  county. 

Even  if  it  be  conceded  that  the  county  in  its  corpo- 
rate capacity  can  sue,  as  it  was  neither  the  owner  nor 
in  the  lawful  possession  of  this  money,  it  could  not 
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maintain  an  action  of  the  character  of  the  one  now  be- 
fore us,  for  its  recovery. 

The  tax -payers  can  maintain  no  such  action,  nor  in 
any  form  demand  redress,  as  has  been  adjudicated  by 
the  courts  in  numero-us  cases  (Doolittle  «.  Supervisors 
of  Broome  Co.,  18  N.  T.,  155  ;  Roosevelt  v.  Draper,  16 
How.  Pr.,  137;  23  N.  Y.,  324.  See,  also,  12  Pet.,  100). 
The  future  tax-payers  who  may  be  called  upon  to  pay 
the  bonds,  who  are  at  present  unknown,  and  some  of 
them  not  in  existence,  are  the  parties  really  interested  ; 
and  they  cannot  prosecute,  for  the  reason  that  it  is  not 
known  who  they  are  or  may  be.  Unless  this  action  can 
be  maintained,  there  is  perhaps  no  remedy. 

Assuming  then,  as  I  think  we  must,  from  the  plead- 
ings, that  the  money  was  unlawfully  raised,  and  that  it 
was  unlawfully  received  and  held  by  the  defendant, 
the  question  arises,  and  is  the  main  question  to  be  de- 
cided in  this  case,  whether  the  people  can  maintain 
this  action  1 

It  is  contended  by  the  defendant's  counsel  that  the 
power  of  the  attorney-general  in  England,  as  the  rep- 
resentative of  the  crown,  to  correct  abuses  or  misap- 
plication of  trust  funds,  by  an  information  in  equity, 
was  confined  to  trusts-  for  charitable  uses ;  and  that 
funds  of  municipal  corporations  which  are  not  held  for 
charitable  purposes  are  not  considered  as  trust  funds, 
but  are  regarded  as  the  property  of  the  corporations, 
the  same  as  estates  of  private  individuals  belong  to 
them  personally,  and  in  such  case,  the  only  remedy, 
prior  to  the  English  act  of  1835,  for  any  misappropria- 
tion or  embezzlement,  was  by  an  action  or  proceeding 
in  the  name  of  the  corporation. 

Assuming  that  the  money  in  controversy  was  the 
property  of  the  corporation  of  the  city  and  county  of 
New  York,  which,  as  already  stated,  is  at  least  exceed- 
ingly questionable,  it  is  a  matter  of  serious  inquiry  how 
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far  the  English  authorities  sustain  the  doctrine  con- 
tended for. 

In  the  Attorney-General  v.  Brown  (3  Swanst.  Ch., 
265),  which  was  decided  in  1818,  an  information  in 
equity  was  filed  by  the  attorney-general  against  com- 
missioners appointed  by  an  act  of  Parliament,  being 
authorized  to  levy  a  rate  not  exceeding  a  certain 
amount,  on  the  occupiers  of  all  houses,  &c.,  in  Brighton, 
for  paving,  lighting,  and  watching  the  town,  and  another 
rate  on  coal  landed  upon  the  beach  or  otherwise 
brought  into  the  town,  for  repairing  or  building  works 
to  protect  the  coast  of  Brighton  against  the  encroach- 
ment of  the  sea,  with  power  of  distress  for  non-pay- 
ment, &c. 

It  was  alleged  that  the  commissioners  had  improp- 
erly applied  a  large  portion  of  the  rate  collected,  and 
had  distrained  the  goods  of  the  relator  for  non-payment 
of  the  duty,  and  the  information  asked  for  an  account 
and  an  injunction  against  an  undue  levy,  and  a  di- 
rection that  they  replace  any  sums  which  they  had  ap- 
plied to  purposes  not  warranted  by  the  act.  A  general 
demurrer  for  want  of  equity,  and  a  defect  of  parties, 
was  overruled. 

The  Lord  Chancellor  ELDOIST,  at  the  close  of  the 
argument,  remarked:  '*It  is  said  that  this  is  not  a 
charitable  use,  and  I  am  not  disposed  at  present  to 
consider  it  such ; "  and  in  an  able  and  elaborate  opinion, 
after  a  full  discussion  of  the  case,  said,  among  other 
things,  ' '  I  have  heard  nothing  which  prevents  my  con- 
curring in  the  opinion  that  a  parliamentary  grant,  des- 
tined to  such  purposes,  is  a  gift  to  charitable  uses.  If 
that  doctrine  is  contradicted,  it  must  be  done  by  higher 
authority  than  mine." 

Although  it  is  claimed  that  this  case  was  decided  on 
the  ground  alone,  that  there  was  a  charitable  use,  that 
such  was  not  the  fact  appears  quite  distinctly  from  the 
case  of  Attorney- General  v.  Mayor,  &<;.  of  Dublin 
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(1  BligTi  N.  P.  312),  which  is  hereinafter  particularly 
referred  to. 

The  next  case  in  the  order  of  time  bearing  upon  the 
question,  is  the  Attorney-  General  v.  Willis  (2  Simons 
<fe£,  67). 

This  case  was  decided  in  1824,  by  the  then  Vice- 
Chancellor-  Sir  John  LEACH,  who  had  been  counsel  in 
the  case  of  Attorney- General  v.  Brown.  It  was  an 
information  and  bill  in  which  ten  persons  were  the 
relators  and  plaintiffs,  on  behalf  of  themselves  and  all 
the  other  tenants  and  occupiers  of  houses  and  other 
premises  situate  in  Great  Bolton,  in  the  county  of  Lan- 
caster, subject  to  the  rates  of  assessments,  and  en- 
titled to  the  benefit  of  certain  acts  of  parliament,  under 
which  a  common  was  enclosed  and  vested  in  commis- 
sioners, upon  trust,  to  apply  the  rents  for  the  improve- 
ment of  the  town,  with  power  to  them  to  levy  a  rate 
on  the  inhabitants  in  case  the  rents  were  insufficient. 
An  account  was  asked  of  the  rents,  alleging  misappli- 
cation, and  that  a  rate  levied  was  unnecessary.  A 
general  demurrer  was  interposed  for  want  of  equity, 
which  was  overruled,  on  the  ground,  among  others, 
that  funds  supplied  from  the  gift  of  the  crown  or  of 
the  legislature,  or  of  private  persons,  for  any  legal, 
public  or  general  purpose,  are  charitable  funds,  to  be 
administered  by  courts  of  equity.  The  case  of  the 
A  ttorney-General  v.  Brown  is  referred  to  in  the  opinion 
of  the  Vice- Chancellor  Sir  John  LEACH,  who  had  been 
counsel  against  the  information  in  that  case,  and  the 
views  expressed  appear  to  have  been  based  some- 
what upon  an  erroneous  construction  given  by  him  to 
the  authority  in  Attorney-General  v.  Brown,  which 
case,  as  will  be  seen,  sustains  a  different  doctrine. 

In  Attorney-General  v.  Mayor,  &c.  of  Dublin  (1 
Bligh  N.  P.,  312),  decided  in  1827,  an  information 
and  bill  was  filed  in  behalf  of  the  inhabitants  of 
Dublin  paying  water-rates,  against  the  corporation. 
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stating  various  acts  of  mismanagement  and  misap- 
propriation of  funds  arising  from  the  rates,  submitting 
that  the  corporation  were  trustees  under  the  act  for 
the  rates  thereby  given,  for  uses  which  were  charit- 
able in  their  nature,  and  charging  that  the  conduct  of 
the  corporation  amounted  to  a  breach  of  trust,  and 
praying  (among  other  things)  for  a  declaration  and 
execution  of  the  trust,  and  that  accounts  might  be 
taken  of  the  rates  received  by  the  corporation  and  the 
application  thereof,  that  the  wrong- doers  be  decreed 
to  replace  the  moneys  they  had  wrongfully  taken  or 
misapplied,  &c. 

It  was  submitted  in  the  answer,  that  the  purposes 
specified  in  the  act  were  not  charitable  uses,  and  held 
(reversing  the  judgment  of  the  court  below)  that  the 
court  had  jurisdiction  to  entertain  the  information  and 
bill. 

The  decision  of  this  case  is  not  put  upon  the  ground 
that  it  came  within  the  statute  in  regard  to  charitable 
uses. 

Lord  REDESDALE,  who  wrote  the  principal  opinion, 
at  page  341,  says  :  "  It  is  expedient  in  such  cases  that 
there  should  be  a  remedy,  and  highly  important  that 
persons  in  the  receipt  of  public  money  should  know 
that  they  are  liable  to  account,  in  a  court  of  equity,  as 
well  upon  the  misapplication  of,  as  for  withholding  the 
funds."  "  Suppose  even  the  case  of  a  public  account- 
ant, clearly  within  the  act,  who  having  embezzled  or 
misemployed  the  public  moneys,  had  rendered  ac- 
counts which  were  imperfect  or  fabricated,  could  not 
the  attorney-general,  upon  discovery  of  the  fact,  or  the 
fraud,  proceed  by  information  to  recover  the  moneys  so 
fraudulently  withheld  or  misappropriated?" 

Again,  he  says  :  ''A  similar  remedy  is  applicable,  as 
I  conceive,  to  any  person  having  the  trust  and  manage- 
ment of  public  money ;  any  public  accountant,  of  any 
description." 
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At  page  317,  he  further  remarks  :  "  We  are  referred 
to  the  statute  of  Elizabeth,  with  respect  to  charitable 
usey,  as  creating  a  new  law  upon  the  subject  of  charita- 
ble uses.  The  statute  created  only  a  new  jurisdiction — 

it  created  no  new  law,"  &c "  In  the  process 

of  time,  indeed,  it  was  found  that  the  commission  of 
charitable  uses  was  not  the  best  remedy,  and  that  it  was 
better  to  resort  again  to  the  proceedings,  by  way  -of 
information,  in  the  name  of  the  attorney-general. 
The  right  which  the  attorney -general  has  to  file  an 
information  is  a  right  of  prerogative ;  the  king,  as 
parenspatrice,  has  a  right,  by  his  proper  officer,  to  call 
upon  the  several  courts  of  justice,  according  to  their 
several  jurisdictions,  to  see  that  right  is  done  to  his 
subjects,  who  are  incompetent  to  take  care  of  them- 
selves, as  in  case  of  charities  and  other  cases." 

The  Lord  Chancellor  (ELDON),  in  the  course  of  the 
argument,  at  page  334,  observed  that,  "The  case  of 
Attorney- Generals.  Brown,  whether  ill  or  well  decided, 
was  not  decided  solely  upon  the  ground  that  it  was  a 
charitable  use.  Upon  reflection  I  thought  so,  but  the 
judgment  rested  upon  other  grounds"  Again,  he  re- 
marks: "In  Attorney -General  «.  Brown  the  question 
was  much  argued  whether  the  fund  was  to  be  applied  to 
a  charitable  use.  After  the  argument,  it  appeared  to 
me  that  it  was  a  charitable  use.  But  that  was  not  the 
ground  of  the  judgment  in  that  case,  whether  it  was  well 
or  ill  founded  ;  because  I  was  of  opinion  that  the  court 
of  chancery  had  jurisdiction  in  that  case,  whether  it  was 
or  was  not  a  charitable  use"  He  also  remarks,  at  page 
35,  that  the  case  of  Attorney -General  v.  Heelis,  weakens 
the  authority  of  Attorney -General  />.  Brown,  because 
much  of  the  doctrine  in  the  former  case  is  not 
reconcilable  with  the  principle  of  the  decision  in 
Attorney-General  •».  Brown.  That  in  neither  of  those 
cases  did  the  court  look  sufficiently  into  the  old  law 
upon  the  subject,  and  that  tho  research  which  has  been 
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made,  rather  confirms  the  decision  in  Attorney-Gen- 
eral v.  Brown.  At  page  357,  he  further  states  that, 
in  Attorney -General  v.  Brown  he  "was  of  the  opinion 
that  it  was  not  necessary  that  it  should  be  a  charitable 
use,  to  give  the  court  of  chancery  jurisdiction  upon  the 
subject." 

The  case  of  Attorney-General  v.  Mayor,  &c.,  of 
Dublin,  is  a  strong  and  decided  authority  for  the  doc- 
trine that  jurisdiction  exists,  in  all  cases  of  public  trust 
of  the  character  indicated,  in  favor  of  the  crown. 

I  think  that  the  cases  already  referred  to,  as  ex- 
plained in  1  JBligTi,  must  be  regarded,  up  to  that  time, 
as  holding  that  a  charitable  use  is  not  essential  to  main- 
tain the  action  to  reach  moneys  misappropriated  under 
the  circumstances  stated. 

In  1835,  the  case  of  Attorney-General  v.  Mayor, 
&c.,  of  Dublin,  was  followed  and  sustained  by  At- 
torney-General v.  Mayor,  &c.,  of  Liverpool  (1  Milne  & 
(X,  171),  where  it  was  held  that  the  court  had  author- 
ity, under  its  general  jurisdiction,  to  interfere  for  the 
protection  of  property  vested  in  the  corporation  of  a 
borough,  upon  the  ground  of  a  breach  of  trust  com- 
mitted or  threatened. 

The  case  from  1  BligTi  is  cited,  and  at  page  201,  the 
master  of  the  rolls  remarks,  "  Nobody  ever  questioned 
the  right  of  a  court  of  equity  to  interpose,  in  order  to 
see  that  the  public  duties  were  discharged,  and  that  the 
trusts  upon  which  the  corporation  held  the  property 
were  duly  performed." 

The  injunction  issued  was  dissolved,  because  the 
construction  of  the  statute  was  doubtful,  and  the  in- 
junction would  deprive  parties  of  the  opportunity  to 
exercise  a  right. 

The  information  filed  in  the  last  case  cited,  was 
amended,  and  the  same  case  is  reported  in  \  Keene,  513, 
under  the  title  of  Attorney-General  v.  Aspimvall, 
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where  the  demurrer  was  again  allowed  by  the  master 
of  the  rolls. 

Upon  an  appeal  to  the  high  court  of  chancery,  the 
decree  of  tne  master  of  the  rolls  was  reversed  (2  Mylne 
&  a,  613). 

It  should  be  stated  that  the  information  in  this  case 
was  filed  for  the  purpose  of  setting  aside  a  mortgage  and 
an  appropriation  of  moneys  raised  by  the  corporation 
of  Liverpool,  to  endow  certain  clergymen  officiating  in 
that  city,  made  by  the  old  corporation  before  the  elec- 
tion of  officers  under  the  new  organization,  and  it  was 
held  that  where  property  is  devoted  to  trusts  which  are 
to  arise  at  a  future  day,  and  to  be  exercised  by  trustees 
not  yet  in  esse,  an  intermediate  act  done  by  the  holders 
of  such  property,  inconsistent  with  the  security  of 
the  property  or  the  performance  of  the  trusts  when 
they  shall  arise,  will  be  set  aside  ;  and  if  the  trusts  are 
of  a  public  nature,  the  court  will  entertain  this  juris- 
diction upon  an  information  of  the  attorney-general, 
notwithstanding  that  the  trustees,  after  they  come  into 
esse  themselves,  decline  to  interfere.  The  lord  chan- 
cellor said,  page  623:  "  I  cannot  doubt  that  a  clear 
trust  was  created  by  this  act  for  public,  and  therefore, 
in  the  legal  sense  of  the  term,  charitable  purposes,  of 
all  the  property  belonging  to  the  corporation  at  the 
time  of  the  passage  of  the  act." 

The  doctrine  laid  down  in  the  case  last  cited,  is  in  ac- 
cordance with  the  decisions  in  the  previous  cases  to 
which  reference  has  been  made,  as  explained  in  1  Bligh. 
_It  may  be  remarked  that  the  last  case  was  subsequent 
to  the  English  Reform  Act  of  1835  (5  and  6  W.  IV.,  ch. 
79),  by  which  corporate  funds  were  declared  to  be  trust 
estates  and  funds  of  a  public  character,  and  the  cor- 
porations or  local  officers  becoming  trustees  for  the  ben- 
efit of  the  public,  who  became  beneficiaries  under  the 
provisions  of  the  act,  and  involved  the  construction  of 
some  portions  of  that  act.  This  fact  does  not,  however, 
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alter  the  law,  as  settled  by  previous  cases,  as  to  the 
right  to  maintain  the  action,  even  if  there  is  not  a  trust 
in  the  nature  of  a  charitable  use,  and  does  not  impair 
the  full  and  direct  approval  of  the  Lord  Chancellor  EL- 
DON  of  the  doctrine  which  had  previously  been  enunci- 
ated. Since  the  passage  of  the  act  of  1835,  the  right  of 
the  attorney-general  to  bring  actions  of -a  similar  char- 
acter has  been  repeatedly  adjudicated  in  the  English 
courts  (see  Attorney-General  ex  rel.  Mayor,  &c.  v.  Wil- 
son, 1  Craig  &  Phil.,  1  ;  Attorney-General  v.  Corporation 
of  Poole,  2  Keene,  190  ;  S.  C.,  4  Mylne  &  <7.,  17 ;  also 
8  Clarke  &  P.,  409 ;  Attorney-General  a.  Eastlake,  11 
Hare,  205  ;  The  Sanies.  Bennett,  3  Irish  Eq.,  392  ;  The 
Same  v.  Compton,  1  Youngs  &  C.,  417).  I  do  not  con- 
sider it  important  to  review  these  cases  at  length,  and 
will  only  refer  to  one  of  them,  which  directly  bears  up- 
on the  question  discussed. 

Attorney-General  n.  Eastlake  (supra),  was  an  in- 
formation filed  at  the  relation  of  two  of  the  rate-payers 
of  Plymouth,  against  a  majority  of  certain  commission- 
ers appointed  under  a  local  act,  who  were  authorized 
to  levy  rates  for  paving,  lighting,  &c.,  the  streets  of  a 
town,  and  it  was  held  that  as  the  object  was  beneficial, 
not  only  to  the  inhabitants  subjected  to  the  rates,  but 
also  to  other  persons  having  occasion  to  visit  the  town, 
the  purpose  was  public  and  charitable  within  the 
meaning  of  the  statute  of  charitable  uses,  and  the 
question  depends  not  on  the  source  from  which  the 
funds  were  derived,  but  the  purposes  for  which  they 
were  applied.  In  this  case  the  earlier  authorities  are 
examined  and  discussed  at  length  by  the  learned  vice- 
chancellor,  who  considered  that  the  case  of  Heelis  was 
overruled,  and  that  of  Brown  sustained  by  1  Bligh. 
He  argues,  at  page  216,  that  "all  the  cases  agree  that 
not  only  the  particular  public  or  general  purposes  ex- 
pressed in  the  statute  of  Elizabeth  are  charitable,  but 
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that  all  other  legal,  public  or  general  purposes  are 
within  the  equity  of  the  statute." 

After  stating  a  case  where  an  act  of  Parliament  is 
passed  for  a  private  purpose,  and  for  the  benefit  of  in- 
dividuals who  are  dealing  with  their  own  property,  he 
remarks,  at  pages  222,  &c.:  "But  when  you  come  to 
the  purpose  of  paving  and  lighting  a  town,  which  is  for 

the  benefit  of  all  the  inhabitants,"  &c "one 

does  not  need  to  look  at  this  recital,  by  which  we  are 
told  that  amongst  other  things,  there  will  be  benefited 
The  Royal  Naval  Hospital,  The  Royal  BarracJcs,  and 
other  public  establishments.  It  is  sufficient  to  say, 
it  is  a  large  and  general  purpose  for  this  town,  al- 
though not  beyond  the  limits  of  the  town,  and  for  that 
purpose  certain  moneys  are  to  be  levied.  I  cannot 
see  that  the  source  from  which  these  moneys  are  here 
derived,  namely  from  taxation,  can  make  any  differ- 
ence as  to  the  charitable  or  public  nature,  and  which 
would  be  attributable  to  the  funds,  if  they  proceeded 
from  a  more  limited  sphere  of  bounty  ;  and  if  there  be 
no  distinction  on  that  ground,  the  attorney -general  is 
the  proper  person  to  represent  those  who  are  interested 
in  that  general  and  public  or  charitable  purpose" 
This  case,  then,  virtually  and  really  holds  that  all 
public  uses  are  in  legal  effect  charitable  uses,  and  that 
funds  raised  for  the  general  purposes  of  the  public  are 
within  the  rule.  If  rates  raised  for  the  paving  of  a 
town  are  within  the  rule,  moneys  realized  under  an 
act  of  the  legislature,  to  pay  debts  incurred  in  the  gov- 
ernment of  a  great  city,  and  in  making  public  improve- 
ments for  the  benefit  of  its  inhabitants  and  others  who 
may  have  business  there,  are  clearly  embraced  in  the 
principle  decided.  The  analogy  is  striking  between  the 
two  cases,  and  I  am  unable  to  discover  any  real  ground 
of  distinction. 

The  case  of  Attorney-General  v.  Corporation  of  Caer- 
marthen  (Cooper  Eq.,  36),  cited  by  defendant's 
N.S. — xiii— 4 
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counsel,  ia  not  in  opposition  to  these  views.  In  that 
case  a  demurrer  was  interposed  for  multifarious- 
ness,  which  was  allowed,  and  the  case  was  decided 
in  1805,  long  prior  to  the  decisions  before  cited,  which 
uphold  the  doctrine  that  an  action  may  be  maintained 
by  the  attorney-general,  even  if  there  is  not  a  charit- 
able use. 

A  careful  review  of  the  English  cases  establishes 
beyond  controversy,  that  whenever  an  individual  or  a 
corporation  have  been  authorized  by  a  statute  to  ad- 
minister public  funds  for  public  purposes  such  person 
or  body  is  liable  to  an  action  by  the  attorney -general 
for  any  misappropriation  or  misconduct  in  the  per- 
formance of  the  trust.  I  am  not  aware  of  any  reason 
why  the  same  principle  should  not  control  in  this 
case. 

The  defendants'  counsel  rely  upon  the  case  of 
People  «.  Miner  (2  Lans.,  396),  as  an  authority  in 
their  behalf,  which  it  is  claimed,  being  a  general  term 
decision  of  this  court,  is  decisive  of  the  question.  The 
action  in  that  case  was  brought  in  the  name  of  The 
People  against  the  defendants,  as  said  road  commis- 
sioners, to  restrain  them  from  issuing  certain  bonds 
under  an  act  of  the  legislature  of  this  State  for  rail- 
road purposes,  and  it  was  held  that  neither  the  Code 
confers  upon  the  attorney-general  the  power  to  prose- 
cute in  the  name  of  the  people,  nor  has  he  such  power 
at  common  law.  The  learned  jud^e  who  wrote  the 
opinion  maintains  the  position,  that  the  only  cases  in 
which,  at  common  law,  the  attorney-general  was  au- 
thorized to  interfere  to  restrain  corporate  action,  or 
was  a  necessary  party  for  that  purpose,  were  those  in 
which  the  act  complained  of  would  produce  a  public 
nuisance  or  tend  to  a  breach  of  trust  for  charitable 
uses. 

In  this,  I  think  he  is  entirely  mistaken,  so  far  at 
least  as  relates  to  municipal  corporations,  and  he  does 


NEW  SERIES :  VOL.  XIII.  51 

People  c.  Tweed. 

not  sufficiently  discriminate  between  public  and  pri- 
vate corporations,  the  difference  between  which  should 
be  borne  in  mind  in  the  examination  of  a  question  of 
this  character. 

It  is  also  apparent  that  he  has  entirely  overlooked 
the  case  of  Attorney-General  r>.  Mayor  of  Dublin  (1 
BUgh  N.  P.,  312),  to  which  he  refers,  at  page  407, 
and  says  :  "I  have  thus  referred  to  all  the  cases  cited 
in  the  opinion  of  DUER,  J.,  except  that  in  2  BUgh  N. 
P..  312,  which  I  have  not  been  able  to  find." 

The  case  is  wrongly  cited  in  2  Duer,  668,  as  well 
as  in  2  Lans.,  and  hence  was  not  at  all  considered 
by  the  learned  judge.  As  this  case  thus  omitted  gives 
a  construction  to  the  prior  decisions,  and,  as  already 
shown,  settles  the  law  up  to  that  period,  its  omission 
destroys  the  force  of  People  v.  Miner  as  a  binding 
authority,  even  if  it  were  applicable  here.  The  fact 
that  no  effect  is  given  to  Attorney- General  v.  Mayor  of 
Dublin,  and  the  latter  case  not  having  been  examined, 
discussed  or  considered,  the  last  case  cited  is  decisive 
of  the  quest' on  now. 

It  may  also  be  remarked  that  the  opinion  begins 
with  a  decision  that  the  merits  of  the  action  were 
against  the  plaintiff,  thus  rendering  it  unnecessary  to 
decide  the  question  which  was  fully  discussed,  and 
therefore  is  obiter. 

This  case  also  holds  substantially  that  a  tax-payer 
is  the  proper  party  to  bring  such  an  action,  which,  if 
not  erroneous,  is  at  least  doubtful,  as  the  general 
^term  in  the  fourth  department  have  recently  held 
the  other  way.  (See  MS.  opinion,  Ayers  v.  Law- 
rence). 

With  all  the  respect  which  I  entertain  for  the  distin- 
guished jurist  who  wrote  the  opinion  referred  to,  and* 
with  all  the  consideration  which  should  generally  be 
given  to  a  general  term  decision,  it  would  not  be  in 
accordance  with  well  established  rules,  to  hold  that 
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this  case  under  the  circumstances  was  controlling  and 
decisive. 

In  the  case  of  Attorney -General  ».  Utica  Ins.  Co. 
(2  Johns.  C7i.,  371),  also  cited  by  defendants,  the  right 
of  the  attorney-general  to  maintain  an  action  against 
a  private  corporation  was  considered,  but  that  au- 
thority does  not,  I  think,  decide  the  question  here 
involved. 

It  merely  related  to  the  jurisdiction  of  the  court 
over  offenses  against  a  public  statute,  in  regard  to  the 
business  of  banking,  which  arose  on  a  motion  made  by 
the  attorney-general  upon  an  information  filed  by 
him.  The  remarks  at  page  384  were  not  necessary  to 
the  decision  of  the  case,  and  the  authorities  cited 
mainly  looked  the  other  way.  But,  conceding  that 
the  opinion  expressed  is  entitled  to  consideration,  it  is 
worthy  of  observation  that  the  principle  claimed  to  be 
upheld  has  been  overruled  in  the  English  courts  by 
numerous  subsequent  cases.  This  case  was  decided 
in  1817,  while  those  which  we  have  already  cited  as  de- 
cisive of  the  law  were  all  determined  at  a  far  later  period. 

The  defendants  also  rely  upon  the  language  of 
DAVIS,  J.,  in  People  v.  Booth  (32  N.  Y.,  398).  This  is 
not  an  analogous  case,  and  the  remarks  there  made 
were  not  called  for  in  deciding  the  case,  and  therefore 
must  considered  as  an  obiter  dictum. 

It  has  been  held  that  the  attorney-general  may 
prosecute  on  behalf  of  the  State,  or  the  State  itself, 
where  a  preventive  remedy  is  called  for  by  the  cir- 
cumstances (Davis  v.  Mayor  of  N.  Y.,  14  N.  Y.,  526  ; 
The  same  v.  The  same,  2  Duer,  663  ;  see,  also,  11  Hare, 
223). 

In  2  Duer,  666,  667  and  668  (supra),  the  right  of  the 
attorney- general  in  the  name  of  the  people  to  maintain 
an  action  for  a  public  wrong  is  fully  and  ably  vindi- 
cated, and  although  the  authority  of  the  last  case  is 
questioned  in  People  t>.  Miner,  I  am  inclined  to  think 
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that  the  views  expressed  by  DUER,  J.,  can  be  up- 
held, as  we  have  already  seen,  both  upon  principle  and 
authority. 

In  People  v.  Mayor,  &c.  (32  Barb.,  102),  it  was 
held  by  HOGEBOOM,  J.,  at  special  term,  that  where 
there  was  a  clear  violation  of  law  or  a  clear  misuse 
or  abuse  of  corporate  powers,  the  people,  as  repre- 
senting the  general  public,  the  body  of  citizens  who 
are  aggrieved,  are  the  proper  parties  to  enforce  the 
remedy. 

In  People  v.  Lowber  (7  Abb.  Pr.,  158),  LTORAHAM, 
J.,  intimates  an  opinion  that,  in  such  a  case  as  was 
then  before  him,  the  attorney-general  might  maintain 
the  action. 

In  People  v.  Mayor  (9  Abb.  Pr.,  253),  the  same 
views  are  expressed  by  the  same  learned  judge.  In 
People  v.  Mayor  (10  Abb.  Pr.,  144),  T.  R.  STRONG,  J., 
holds  the  same  doctrine. 

Although  the  views  of  these  distinguished  judges 
are  not  entirely  decisive,  yet  they  are  entitled  to  great 
consideration. 

There  are  also  several  cases  which  have  come  to  my 
knowledge,  which  are  not  reported,  which  are  directly 
adverse  to  People  v.  Miner,  and  which  involved  the 
precise  question  which  there  arose;  that  is,  whether 
the  people  could  maintain  an  action  restraining  rail- 
road commissioners  from  issuing  bonds. 

In  People  ex  rel.  Leonard  Proctor  v.  Swarthout, 
which,  I  understand,  was  a  similar  action,  Jus- 
tice MASON,  as  referee,  held  that  the  action  could  be 
maintained,  and  in  his  opinion  he  says  :  "  This  action 
is  properly  brought  by  the  attorney-general  in  the  name 
of  the  people  on  the  relation  of  Proctor.  The  right  to 
prosecute  and  maintain  this  action  is  given  by  statute," 
&c.  "  The  attorney-general  has  the  right  to  maintain 
this  suit,  independent  of  the  statute,  at  common  law," 
and  cites  Story  Eq.  PL,  §§  8  and  49 ;  Milford  Eq. 
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PI.,  21,  24,  32 ;  .Bark,  102 ;  Barb,  on  Parties,  367 , 
Ed.  on  Parlies  in  JEJq.,  6  and  61 ;  Culvert  on  Parties, 
301-308. 

In  People  ex  rel.  Thompson  v.  Benedict,  railroad 
commissioners  and  others,  which  was  an  action  to 
declare  void  certain  bonds  alleged  to  have  been  un- 
lawfully executed  by  said  railroad  commissioners,  a 
demurrer  was  interposed  to  the  complaint  and  sus- 
tained at  special  term.  Upon  an  appeal  at  general 
term  in  the  third  judicial  district,  before  Justices 
HOGEBOOM,  PECKHAM  and  LSTGALLS,  in  March,  1870, 
HOGEBOOM,  J.,  delivering  the  opinion,  it  was  decided 
that  the  action  was  properly  brought  in  the  name  of 
the  people,  and  the  demurrer  overruled.  The  learned 
judge  said,  "I  think  under  our  statutes  authorizing 
suits  to  be  commenced  by  the  attorney-general  to  re- 
strain corporations  from  exercising  unlawful  powers, 
and  individuals  from  exercising  corporate  rights  and 
privileges  not  granted  to  them  by  any  law  of  the  State, 
and  under  the  well  established  powers  of  a  court  of 
equity,  this  suit  is  well  brought  in  the  name  of  the 
people." 

This  case  involved  the  same  question  as  People 
v.  Miner,  and  is  similar  in  its  leading  features.  The 
action  could  not  be  maintained  without  a  decision  of 
this  very  point  in  favor  of  the  plaintiff;  and  as  it  is 
not  apparent  that  any  consideration  bearing  upon  the 
question  was  overlooked,  I  am  at  a  loss  to  see  how  it 
can  be  disregarded  as  a  binding  authority.  It  is  at 
least  entitled  to  as  much  weight  as  People  v.  Miner. 

After  a  careful  examination  of  the  cases  bearing 
upon  the  question  considered,  my  conclusion  is,  that 
the  action  is  properly  brought  by  the  attorney -general 
in  the  name  of  the  people,  and  can  be  maintained  in  its 
present  form. 

Where  a  public  right  is  infringed  upon,  the  State, 
by  the  attorney -general,  may  bring  an  action  for  the 
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benefit  of  the  people  at  large,  or  of  a  portion  of  the 
public.  Such  a  rule  cannot  be  confined  merely  to 
public  nuisances.  Many  wrongs  may  exist  without 
a  remedy,  except  through  ihe  intervention  of  the  State, 
and  it  seems  to  me  that  there  is  nothing  inconsistent 
with  the  principles  upon  which  our  government  is 
founded  and  administered,  to  allow  the  chosen  officer 
of  the  people  in  their  own  name  to  prosecute  an  action 
of  this  character,  having  in  view  the  protection  of  the 
interests  of  the  public  against  those  acting  as  trustees 
on  the  behalf  of  a  municipal  corporation.  There  is  no 
provision  of  the  Revised  Statutes  or  the  Code  incon- 
sistent with  such  course  of  procedure  ;  and  I  apprehend 
no  danger  can  arise  from  the  abuse  of  such  a  power, 
as  it  is  always  the  subject  of  legislative  restriction  and 
regulation.  This  is  the  extent  to  which  it  is  necessary 
to  go  to  sustain  the  plaintiff's  action. 

Nor  is  there,  in  my  opinion,  any  substantial  ground 
for  claiming  that  the  action  cannot  be  maintained  in 
equity,  because  a  money  judgment  is  demanded. 

The  Code  has  abolished  the  distinction  between  law 
and  equity,  and  the  equitable  character  of  the  claim  is 
not  less  apparent,  because  the  money  was  unlawfully 
raised  and  misappropriated. 

That  the  recovery  of  money  may  be  a  part  of  the 
relief  demanded  in  an  equitable  action,  is  also 
abundantly  established  by  authority.  This  was  a  part 
of  the  relief  demanded  in  Attorney-General  v.  Mayor 
of  Dublin,  and  Lord  REDESDALE,  in  his  opinion,  as  we 
have  already  seen,  puts  the  question  whether  the  at- 
torney-general could  not  proceed  by  information  "  to 
recover  the  moneys  so  fraudulently  withheld  or  mis- 
appropriated." See,  also,  Attorney-General  t>.  Comp 
ton  (I  Joung  &  Coll.,  416,  426,  427). 

If  an  accounting  can  be  demanded  in  such  a  case,  it 
seems  quite  clear  that  where  no  accounting  is  required, 
because  the  amount  misappropriated  is  fixed  and  de- 


56  ABBOTT'S  PRACTICE  REPORTS. 

People  v.  Tweed. 

terrained.  that  a  recovery  of  the  money  in  the  hands  of 
the  parties  may  be  demanded.  If  money  could  not  be 
demanded  in  an  action  in  equity,  in  cases  of  public 
trust,  the  equitable  remedy  would  fail  in  many  cases. 

If  the  views  expressed  are  correct,  then  it  is  not 
necessary  to  consider  the  question  whether  the  board 
of  supervisors  or  the  county,  even  if  there  was  a  right 
in  either  of  these  bodies  to  sue,  have  authority  to  bring 
an  action  on  behalf  of  the  county. 

In  Attorney-General  v.  Wilson  (1  Craig  &  P.,  1), 
before  cited,  where  the  wrong-doers  were  officers  of  the 
borough  of  Leeds,  the  lord  chancellor  expressed  an 
opinion,  that  although  the  attorney-general  might 
assert  the  right  of  the  public  in  an  information,  "if  be- 
fore the  act  passed,  a  corporation  might,  in  a  proper 
case,  institute  a  suit,  for  the  purpose  of  setting  aside 
transactions  fraudulent  against  it,  though  carried  into 
effect  in  the  name  of  the  corporation,  that  right  cannot 
be  affected  by  the  attorney -general  having  also  a  power 
to  complain  of  the  transaction."  According  to  this  in- 
timation, there  may,  perhaps,  be  two  rights  of  action 
which  are  not  inconsistent. 

It  is  not,  however,  necessary  to  determine  this 
point,  and  is  of  no  consequence,  whether  the  county  has 
the  power  to  sue,  if  that  right  exists  in  the  people. 

It  is  quite  enough  that  the  action  can  be  maintained, 
in  its  present  form,  in  the  name  of  the  people,  to  uphold 
the  complaint. 

Nor  is  it,  in  my  opinion,  necessary  that  the  county 
should  be  made  a  party  in  order  to  maintain  this  ac- 
tion, were  they  entitled  to  the  money.  In  most  of  the 
cases  cited,  which  related  to  the  rights  of  municipal 
corporations,  these  municipalities  were  not  made  par- 
ties. Such  was  the  fact  in  reference  to  Dublin,  Brighton, 
Liverpool  and  Leeds. 

The  averment  of  collusion  in  the  complaint  was  not 
essential,  and  this,  as  well  as  such  portions  of  the  com- 
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plaint  as  set  forth  facts  not  material  to  sustain  the 
cause  of  action,  upon  the  grounds  already  discussed, 
are  redundant,  irrelevant  and  immaterial.  They  fur- 
nish no  ground  for  demurrer,  and  might  have  been 
stricken  out,  if  a  motion  had  been  made  at  the  proper 
time,  or  may  now  be  disregarded  as  surplusage. 

The  question  raised  as  to  the  disposition  to  be  made 
of  the  money  which  may  be  realized  if  a  recovery  be 
had,  is  of  no  importance,  if,  as  the  authorities  hold, 
the  action  can  be  maintained.  It  may,  however,  be 
assumed,  I  think,  that  the  legislature  of  the  State,  in 
its  wisdom,  will  make  such  provision  for  its  appropria- 
tion as  will  be  just  and  proper,  and  the  circumstances 
of  the  case  demand. 

Some  other  questions  are  raised  by  the  defendant's 
counsel,  but  these. are  not  of  sufficient  importance  to 
demand  discussion. 

The  order  appealed  from  must  be  affirmed,  with 
costs,  with  leave  to  amend  in  twenty  days  after  service 
of  order,  upon  payment  of  costs. 

The  decision  of  the  case  of  People  n.  Connolly  de- 
pends mainly  upon  the  questions  already  discussed, 
and  as  no  additional  points  are  presented,  which  au- 
thorize a  reversal  of  the  order  in  the  latter  case,  it  must, 
for  the  reasons  stated,  be  affirmed,  and  the  same  order 
made  in  all  respects. 

POTTER,  J. — This  case  involves,  in  its  determina- 
tion, simply  the  question  of  the  legal  sufficiency  of  the 
plaintiff's  complaint  as  a  pleading. 

Eliminating  all  unnecessary  verbiage  of  statement, 
the  action  is  one  simply  brought  against  the  defend- 
ants as  trustees  and  public  officers  created  by  the  legis- 
lature. It  is  brought  to  recover  moneys  in  their 
hands,  which,  as  it  is  alleged,  they,  by  corrupt  and 
fraudulent  conduct,  and  by  unlawful  combination  and 
conspiracy  with  others,  have  appropriated  to  their 
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private  use  ;  for  breach  of  trust;  and  for  fraudulent 
omission  of  official  duty.  The  cases  have  been  tho- 
roughly, elaborately  and  ably  argued,  both  upon  oral 
arid  printed  briefs,  and  we  have  given  to  the  examina- 
tion of  the  questions  a  liberal  share  of  time,  and  the 
exercise  of  our  best  judgment.  The  detail  of  facts  set 
forth  in  the  complaint,  shows  the  appointment  to  office 
of  the  defendants,  and  the  manner  in  which  they  ob- 
tained the  moneys,  and  the  manner  by  which,  and  the 
manner  in  which,  the  fraud  and  conspiracy,  and  breach 
of  official  duty  was  accomplished. 

All  these  facts  are  admitted  by  the  demurrer. 

To  these  admitted  facts,  the  defendants  interpose 
four  several  defenses  ;  the  first  of  which,  I  think,  only, 
it  will  be  necessary  to  examine  at  much  length. 

The  second  defense  is,  that  the  c'omplaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
This,  I  think,  has  no  merit.  I  do  not  stop  to  discuss 
it.  A  public  officer  has  made  a  disposition  of  moneys 
in  his  hands,  received  for  public  purposes,  in  a  man 
ner  unauthorized  by  law.  In  other  words,  he  has  been 
guilty  of  a  breach  of  trust,  in  the  misappropriation  of 
such  moneys.  In  such  a  case  he  ought  to  be  made 
liable  to  somebody,  for  malversation  in  office.  A  good 
cause  of  action  clearly  exists  upon  the  facts  as  set 
forth. 

The  third  defense :  "that  it  appears  upon  the  face  of 
the  complaint  that  there  is  a  defect  of  parties  defend- 
ants, in  the  omission  of  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,"  is  not,  in  my 
opinion,  well  taken.  It  neither  appears  in  the  com- 
plaint that  the  mayor,  aldermen  and  commonalty  of 
said  city,  as  a  body  corporate,  participated  in  the  al- 
leged fraud,  conspiracy,  and  breach  of  official  duty, 
nor  is  it  shown  therein  that  such  corporate  body  have 
any  title  to,  or  interest  in,  the  moneys  so  raised,  and 
so  fraudulently  obtained  and  converted.  The  legis- 
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lature,  in  this  act,  conferred  no  title  to  the  moneys 
which  came  to  the  defendants'  hands,  upon  such  city 
corporation;  they  are  not  named  in  the  act,  and 
neither  the  source  from  which  it  was  raised  nor  the 
agents  by  whom  it  was  obtained  were  made  subject  to 
the  corporate  control  of  such  city,  or  are  liable  to  them 
for  breach  of  duty. 

The  fourth  defense  :  "  that  it  appears  upon  the  face 
of  the  complaint  that  there  is  a  defect  of  parties  de- 
fendants, in  the  omission  of  the  board  of  supervisors 
of  the  county  of  New  York,  "  is  not,  in  my  opinion, 
well  taken. 

The  complaint  shows  no  title  to  this  purloined 
money  in  the  board  of  supervisors. 

They  were  not  made  the  direct  agent  or  instrument- 
ality to  raise  it,  to  hold  it  in  trust,  to  disburse  it,  or  to 
render  an  account  for  it,  or  to  call  this  special  board 
to  account  to  them,  nor  did  the  statute  confer  any  title 
to  it  upon  the  board  of  supervisors.  They  were  not 
made  responsible  for  its  honest  appropriation,  or  re- 
quired in  any  manner  to  intermeddle  with  it,  or  with 
any  balance  or  surplus  of  it,  remaining  over ;  nor  were 
they  authorized,  by  suit  or  otherwise,  to  call  the  com- 
mission who  were  intrusted  with  it  to  account,  or  to 
prosecute  for  any  fraudulent  embezzlement,  larceny  or 
mismanagement  of  the  fund  so  authorized  to  be  raised, 
nor  for  any  breach  of  trust  or  of  official  duty  in  re- 
gard to  it.  They  were  not  made  liable  to  pay  the 
bonds.  Nor  does  the  fact,  that  they,  the  said  board  • 
of  supervisors,  were  made  the  subordinate  instrument- 
ality by  the  statute,  under  the  taxing  power  of  the 
government,  to  levy  a  tax,  at  a  subsequent  day,  for  the 
payment  of  the  bonds  so  authorized  to  be  issued,  and 
upon  which  the  money  was  raised,  confer  any  title  on 
them  to  the  moneys  so  dishonestly  obtained,  and  re- 
tained by  individuals  composing  the  special  board  of 
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trustees,  or  quasi  corporation,  created  by  the  legisla- 
ture for  that  special  purpose. 

If  it  shall  turn  out  that  the  State  alone  is  author- 
ized to  bring  this  action  against  the  wrong-doers,  then 
this  objection  is  immaterial ;  then  the  action  is  properly 
brought  against  this  board  of  auditors  for  the  abuse 
of  their  public  trust,  and  against  their  co-conspirators. 
If  the  attorney -general  is  not  authorized  to  bring  the 
action,  then  this  objection  also  becomes  immaterial ; 
the  action  must  fail  upon  that  ground.  This  brings  the 
examination,  really,  to  the  only  question  in  the  case — 
the  right  of  the  people  to  bring  the  action. 

The  county  of  New  York,  previous  to  the  passage  of 
the  act  in  question,  like  other  counties,  had  a  pre- 
scribed general  system  of  government,  and  had  also  a 
regular  organization  and  method  of  raising  means  for 
the  discharge  of  its  liabilities  and  the  management  of 
its  financial  interests. 

This  system  was  peculiar  to  itself — certainly  some- 
what variant  from  that  of  other  counties,  because  of 
its  different  and  peculiar  condition,  but  it  was  a  system 
intended  to  be  suited  to  its  own  especial  necessities. 
It  was,  nevertheless,  its  own  particular  but  general 
system. 

The  act  in  question  was  in  one  particular  a  new  and, 
as  its  title  expresses  it,  a  "  further  provision  for  the 
government  of  the  county." 

This  new  provision  did  not  employ  any  established 
regular  organization  to  that  end,  but  created  a  new 
board  with  special  powers  to  perform  certain  specific 
acts,  which,  when  performed,  of  course  exhausted  the 
powers  conferred  upon  this  special  commission. 

In  performing  these  specified  acts,  they  were,  by 
operation  of  law,  constituted  trustees  of  the  moneys 
BO  to  be  raised.  True,  the  organization  called  fche 
board  of  supervisors  were  directed  in  the  act  to  pro- 
vide, by  the  usual  method  of  taxation,  the  means  to 
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pay  the  moneys  for  which  this  special  commission 
should  create  a  necessity  ;  but  the  board  of  supervisors 
were  thus  but  the  subordinate  agents  of  the  special 
commission.  It  was  in  the  pretended  performance  of 
the  duties  imposed  by  this  special  act,  that  this 
specially  constituted  board  committed  the  acts  charged 
in  the  complaint. 

It  will  be  seen  that  this  auditing  board,  instead  of 
personally  performing  that  duty,  by  a  resolution  passed 
by  them  on  May  5,  1870,  delegated  their  trust,  and 
resolved  to  take  the  certificate  of  their  delegate  as  a 
substitution  for  their  duty  in  this  regard ;  in  other 
words,  refused  to  personally  perform  the  duty. 

The  legislature,  under  the  provision  of  section  2  of 
article  X.  of  the  Constitution,  had  power  to  create,  and 
created,  a  new  board  of  officers,  and  conferred  upon 
them  special  powers  authorizing  them  to  perform  cer- 
tain acts  and  duties.  This  act  was  without  any  express 
provision  for  the  accountability  to  the  said  board  of  su- 
pervisors, or  to  any  other  body. 

The  legislative  power  in  this  respect  is  sovereign. 

The  right  of  taxation  is  a  power  inherent  in  the 
government,  and  may  be  legitimately  exercised  in  the 
way  provided  by  this  act,  and  it  is  not  restrained  by 
the  constitutional  provisions,  that  private  property 
shall  not  be  taken  for  public  purposes  without  just 
compensation,  nor  from  providing  just  such  a  system 
of  taxation.  Taxation  is  based  upon  the  principle  or 
theory  that  the  tax-payer  receives  a  corresponding  ben- 
efit from  the  object  for  which  the  tax  is  raised,  or  on 
which  the  tax  is  to  be  expended. 

In  the  case  at  bar,  the  statute  assumes  that  there 
were  liabilities  existing  against  the  county  of  New 
York,  which  it  was  the  duty  of  tay  payers  to  meet ;  it 
appointed  an  independent  commission,  or  special 
board  of  thre?  individuals,  who  were  required  to  audit 
such  liabilities,  and  conferred  upon  them  the  power  to 
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raise  the  means  of  payment  thereof,  by  the  issue  of 
ivvoniie  bonds  of  the  county  of  New  York,  separate 
from  every  other  known  organized  system  to  that  end. 
It  then  provided  a  plan  of  taxation  through  the  board 
of  supervisors  of  said  county,  as  one  of  the  instru- 
mentalities of  this  new  system,  to  pay  the  said  bonds. 
No  moneys  were  obtained,  or  to  be  obtained,  in  any 
other  method  than  from  the  sale  of  bonds  ;  and  no 
more  money  could  lawfully  be  raised  than  just  suf- 
ficient to  pay  the  claims  that  were  to  be  audited,  though 
it  was  conceded  on  the  argument  that  new  bonds  had 
been  issued  under  the  act  of  1871,  having  a  longer 
period  to  run,  as  a  substitution  for  the  bonds  of  1870, 
upon  which  the  moneys  were  raised  ;  the  fraud  alleged 
to  have  been  committed  was  in  the  issue  of  the  first 
bonds. 

These  provisions,  together,  completed  a  special  sys- 
tem of  taxation  upon  the  tax-payers  of  the  county  of 
New  York.  It  was,  upon  the  face  of  the  statute,  for 
the  legitimate  purpose  of  relieving  the  tax-payers  from 
a  then  existing  liability  of  indebtedness. 

The  omission  of  the  legislature  to  provide,  in  this 
enactment,  a  plan  or  provision  by  which  to  call  the 
agents  of  this  system  to  account,  and  guard  against  the 
abuse  of  power  conferred,  creates  no  right  or  title 
in  any  other  known  organized  body  of  men,  corpo- 
rate, or  quasi  corporate,  to  sue  for  the  abuse  of  trust, 
or  for  the  moneys  which  have  been  so  fraudulently 
raised  and  misappropriated  by  the  members  of  the 
special  commission.  The  statute  conferred  the  power, 
without  any  accountability  to  the  board  of  super- 
visors ;  but  surely,  we  cannot  assume  it  to  have  been 
the  intention  of  the  legislature  to  place  this  body  of 
commissioners,  and  the  trust  committed  to  them,  above 
the  power  of  the  law  to  reach  them  ;  or  the  trust  com- 
mitted to  their  care  to  be  beyond  its  protection.  We 
must  not  assume  that  the  jurisprudence  of  the  State  is 
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so  defective  and  inefficient ;  or  that  the  legislature 
intended  to  permit  these  trustees  to  appropriate  to 
their  own  use  the  money  intrusted  to  their  charge  for 
other  purposes. 

This,  doubtless,  was  an  abuse,  or  omission,  in  legis- 
lation ;  but  I  can  find  no  more  legal  reason  in  this  case 
for  joining  the  board  of  supervisors  as  defendants, 
than  for  joining  the  board  of  police,  or  fire  commis- 
sioners. 

The  board  of  supervisors  was  a  mere  instrumentality 
to  carry  out  the  behests  of  this  special  commission 
(People  v,  Flagg,  46  N.  Y.,  405). 

It  may  not  be  denied  that  this  money,  in  moral 
rights,  and  in  equity  and  good  conscience,  should  go 
into  the  treasury  of  the  county  of  New  York,  and  be 
applied  to  the  extinguishment  of  the  bonds  so  fraud- 
ulently issued  and  so  unjustly  imposed  upon  its  tax- 
payers ;  and  in  that  moral  sense,  the  county  has  an  in- 
terest in  obtaining  the  money  to  that  end. 

But  before  this  court,  is  it  the  legal  right  of  this 
county  to  be  made  such  party,  that  is  the  question.  It 
is  the  absence  of  any  legal  title,  and  legal  interest  con- 
ferred by  statute  law  ;  it  is  the  absence  of  all  legal 
statute  remedies  by  which  they  can  obtain  this  money, 
and  it  is  the  act  of  collusion  and  conspiracy  of  the 
officers  composing  the  organized  authorities  of  the  city 
and  county  that  represents  her  legal  interest,  and  which 
refuses  to  prosecute  the  offenders  ;  it  is  these  causes 
which  take  from  the  county  the  power,  as  well  as  the 
disposition  to  prosecute,  which  present  the  legal  ques- 
tion as  to  the  necessity  that  the  county  should  be  rep- 
resented as  a  party  to  this  action  ;  and  that  the  court 
are  to  consider.  That  it  would  have  been  most  ap- 
propriate and  wise  for  the  legislature  to  have  made 
a  provision  in  the  act  rendering  this  special  board 
liable  to  account  to  the  board  of  supervisors  is,  and 
may  well  be,  conceded,  but  it  is  not  in  the  power  of 
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this  court  to  supply  the  defect.  It  is  not  within  the 
legitimate  sphere  of  judicial  action  to  add  what  the 
legislature  have  omitted. 

Judicial  legislation  is  ever  (as  it  should  be)  odious. 

The  legislature  chose  to  create  a  special  board  with- 
out providing  for  their  accountability  to  any  one.  Nor 
arc  we  any  the  more  called  upon  to  travel  beyond  our 
sphere  of  duty,  in  order  to  answer  the  repeated  inter- 
rogatory, "  To  whom  does  this  money  belong  ?"  That 
question  is  not  directly  raised  by  the  demurrer.  It 
would  be  equally  legitimate  to  inquire — Does  it  be- 
long to  the  defendants  ?  and  more  appropriate  to  in- 
quire—Does it  belong  to  the  board  of  supervisors  ?  Can 
they  bring  suit  for  it?  and,  can  the  State  bring  this 
action  ?  But  two  questions  really  arise  in  the  case  in 
testing  the  quality  of  the  pleadings,  viz:  1.  Is  a 
cause  of  action  set  forth  in  the  complaint?  and,  2.  Is 
the  plaintiff  authorized  to  bring  the  action  ?  What 
shall  become  of  the  money  when  recovered,  is  not  in 
issue.  This  inquiry  is  calculated  to  divert  the  mind 
from  the  only  legitimate  question  in  the  case,  viz  :  Is 
the  pleading  good  ?  It  suffices  upon  this  point,  that 
we  are  unable  to  see,  as  is  alleged,  that  the  board  of 
supervisors  have  a  title  to  the  money  sued  for  which 
imperatively  requires  that  they  should  be  made  parties 
defendants. 

It  is  claimed  by  the  defendant's  counsel,  that  the 
interest  of  the  board  of  supervisors  is  shown  in  the 
i'act,  that  the  first  deposit  of  the  money  raised  upon 
the  said  bonds,  having  been  made  with  the  chamberlain 
of  the  city  of  New  York,  who,  by  virtue  of  his  office, 
happens  to  be,  and  is,  county  treasurer,  gave  title  to 
it  to  the  county.  To  this  it  may  be  answered,  this 
special  board  only,  being  responsible  for  the  money, 
had  power  to  deposit  the  proceeds  of  such  bonds  in 
any  bank,  or  with  other  safe  or  convenient  depository, 
and  to  draw  it  out  again  according  to  any  plan  or 


NEW  SERIES :  VOL.  XIII.  C6 

People  v.  Tweed. 

system  they  chose  to  adopt.  No  person  had  a  right  to 
use  or  apply  it,  except  upon  the  authority  or  order  of 
this  board,  by  their  proper  officer,  to  whom  it  was  en- 
trusted. If  this  special  board  or  commission  chose  to 
select  any  bank,  or  any  city  and  county  officer,  or 
other  instrumentality  for  convenience,  for  deposit  or 
payment  according  to  a  prescribed  form,  such  a  selec- 
tion by  no  means  changed  the  title  to  the  money.  It 
was  the  comptroller  only  who  was  to  raise  the  money, 
and  he  alone  was  to  pay  these  claims,  and  they  were 
to  be  paid  by  him,  by  moneys  to  be  raised  upon  these 
bonds.  He  was  the  sole  custodian  of  the  money,  not 
the  county  treasurer.  This  was  a  fund  created  by  a 
special  act ;  it  was  to  be  paid  out  only  upon  the  official 
act  of  an  audit  by  the  board,  of  which  he  was  one.  It 
was  to  be  applied  to  a  specific  public  purpose,  and 
was  payable  only  by  a  designated  public  officer,  ap- 
pointed for  that  express  purpose  by  the  State. 

This  appointment  made  him  a  trustee  of  that  fund. 
If  he  paid  it  into  the  county  treasury  in  any  other 
sense  than  as  his  depository,  it  was  so  paid  contrary  to 
law,  and  no  title  thereto  by  that  act  was  conferred  up- 
on the  county. 

If  the  act  of  the  legislature  did  not  create  or  desig- 
nate this  fund  to  be  one  for  which  the  board  of  super- 
visors was  responsible,  or  confer  upon  them  an  interest 
in  it,  the  act  of  the  comptroller  in  selecting  a  city 
officer  as  a  depository,  did  not  work  a  change  in  the 
title  to  it. 

So  too,  it  is  claimed,  that  the  form  given  to  the 
bonds  issued  by  this  special  board,  it  being  in  the 
name  of  the  county,  and  binding  the  county  to  its  pay- 
ment, and  the  form  of  its  authentication  being  that 
the  board  of  supervisors  had  caused  the  same  to  bo 
signed  by  the  comptroller,  and  countersigned  by  the 
mayor,  and  sealed  with  the  common  seal  of  the  board, 
is  all  but  conclusive,  that  moneys  to  be  raised  thereby, 
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were  tho  moneys  of  the  county,  for  which  moneys  only 
the  board  of  supervisors  could  bring  an  action.  The 
statute  created  the  county  liability  to  pay  the  bonds, 
bu t  I  am  unable  to  see  that  this  special  board  of 
trustees,  by  any  action  of  theirs,  or  by  the  forms  they 
employed  to  carry  out  the  object  of  the  statute,  had 
power  to  change  the  title  to  those  moneys,  or,  that  the 
agencies  or  instrumentalities  they  employed  in  its 
management  could  have  the  claimed  effect,  even  if  that 
board  had  intended  thereby  to  effect  such  a  change. 
Equally  immaterial  is  it,  in  determining  this  demurrer, 
to  inquire  what  is  to  be  done  with  the  money  when 
recovered  ?  It  is  not  a  question  raised  by  the  pleading. 

If  the  board  of  supervisors  have  no  legal  title  to 
these  moneys,  it  would  be  equally  pertinent  to  inquire, 
what  would  they  do  with  the  money  if  recovered  in 
their  name  ? 

The  injury  complained  of  in  this  case,  is  not  one 
that  affects  the  corporate  interest  of  the  county  of  New 
York,  or  their  corporate  property.  In  contemplation 
of  law,  no  money,  arising  from  this  source,  was  paid 
into  the  county  treasury  ;  none  was  authorized  to  be 
paid  in.  No  money  for  this  purpose  has  been  drawn 
from  the  county  treasury. 

It  is  an  injury  which  does  affect,  and  has  affected, 
and  in  future  will  affect,  the  private  interests  of  the  fu- 
ture tax-payers  of  said  county  ;  but  the  parties  so  in- 
jured, it  is  well  conceded,  have  no  remedy  by  action  at 
law  for  the  injury  sustained  (Doolittle  v.  Supervisors 
of  Broome  Co.,  18  N.  T.,  155). 

They  can  neither  individually  nor  jointly,  nor  in  any 
corporate  capacity,  as  present  tax-payers,  bring  the  ac- 
tion (Doolittle  v.  Supervisors  of  Broome  Co.,  18  N.  T., 
159 ;  Attorney -General  «.  Eastlake,  11  Hare,  225). 
Up  to  this  period  of  time,  no  direct  private  interest 
has  been  invaded.  I  understand  the  rule  to  be  this  : 
when  an  offense  against  the  public  lias  beer  committed, 
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which  includes  a  private  injury,  the  private  injury 
may  be  prosecuted  for  in  the  name  of  the  injured  in- 
dividual ;  but  not  so  when  the  injury  is  not  peculiar  to 
himself,  but  affects  a  whole  class  of  citizens  alike. 
When  the  grievance  consists  in  the  illegal  exercise  of 
official  public  functions,  it  then  requires  that  the  action 
be  prosecuted  by  the  officer  who  has  been  appointed 
by  law  to  sue  in  such  cases. 

The  act  of  the  legislature,  upon  its  face,  is  a  legal 
and  valid  act.  It  employed  the  instrumentality  of  a 
special  board  of  officers,  appointed  by  the  sovereign 
power  of  legislation,  to  raise  sufficient  money,  in  a  spe- 
cified manner,  to  discharge  certain  liabilities  ;  but  it 
did  not  constitute  any  other  body  of  men  a  forum  or 
tribunal,  to  which  they  must  account ;  nor  did  the  leg- 
islature confer  authority  upon  any  other  board,  to 
vindicate  the  individual  rights  of  the  injured  tax-pay- 
ers, or  give  standing  in  court  to  anybody  to  sue  for 
abuses  of  trusts.  Assuming  that  the  board  of  super- 
visors of  the  county  of  New  York  have  corporate  ca- 
pacity, like  other  counties,  their  powers  of  suing,  and 
of  being  sued,  are  both  conferred  and  limited  by  stat- 
ute. They  can  only  sue  and  be  sued  in  the  manner 
prescribed  by  law  (2  Rev.  Stat.,  364,  marg.  p.,  §  1), 
and  no  county,  through  their  board  of  supervisors, 
shall  possess  or  exercise  any  corporate  powers,  except 
such  as  are  enumerated  in  the  Revised  Statutes,  in  the 
same  chapter  ;  or  such  as  shall  be  specially  given  ~by 
law  (Id.  §  2). 

No  power  is  found,  conferred  by  law,  which  confers 
upon  the  board  of  supervisors  the  right  to  sue  or  be 
sued  for  such  misconduct  as  is  charged  against  the  de- 
fendants in  this  action.  Even  the  power  to  sue  and  be 
sued  is  limited.  They  are  not  liable  to  be  sued  for  debts* 
due  from  the  county  (Boyce  v.  Supervisors  of  Cayuga, 
20  Barb.,  295  ;  Chase  n.  County  of  Saratoga,  33  Id., 
607  ;  Martin  a.  Supervisors  of  Greene,  29  N.  7.,  647). 
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If  they  cannot  sue  or  be  sued  for  this  fraud,  how- 
can  they  be  sued  for  the  moneys  obtained  by  it— how 
can  they  be  necessary  defendants  ? 

I  am  not  able  to  see  in  the  fact  that  because  the  fu- 
ture tax-payers  of  the  county  of  New  York  are  made 
to  pay  liabilities  through  the  form  of  taxation,  by  rea- 
son of  the  bonds  issued  by  this  special  legislative  com- 
mission, that  the  board  of  supervisors  therefore  be- 
come parties  in  interest  in  the  moneys  so  obtained  upon 
the  bonds,  and  so  fraudulently  appropriated  by  the  de- 
fendants. 

Nor  can  I  see,  in  the  fact  that  the  board  of  supervi- 
sors are  made  one  of  the  instrumentalities  of  raising 
by  taxation,  in  aid  of  this  special  commission,  the 
means  to  pay  such  bonds,  that  they,  as  a  corporation, 
have  an  interest  in  the  moneys  previously  obtained 
and  previously  converted  or  stolen.  They  are  made 
the  subordinates,  not  the  superiors,  of  this  special 
commission. 

The  whole  plan  or  system  of  raising  the  money  in 
question  was  a  new  and  special  legislative  scheme  or 
device ;  the  board  created  acted  under  the  authority, 
if  not  by  the  command  of  the  sovereign  authority  of 
the  State.  The  authority  was  to  issue  bonds,  raise 
money  and  pay  liabilities,  but  it  cannot  be  held  that, 
because  the  taxation  to  meet  the  liability  created  for 
that  purpose  was  to  be  effected  through  the  instrument- 
ality of  the  board  of  supervisors,  or  other  officers 
named,  that  the  latter  had  any  interest  in  the  fund  so 
to  be  raised. 

No  objection  is  raised  by  the  demurrer  that  the  tax- 
payers of  the  county,  who  are  to  pay  the  bond -holders 
who  advanced  their  money,  are  not  made  parties  de- 
fendants, and  we  therefore  take  no  time  to  discuss 
such  propositions.  We  proceed,  then,  to  the  real  point 
in  the  case. 

The  first  objection  raised  by  the  demurrer  I  regard 
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as  the  main  and  real  question,  viz  :  "  That  it  appears 
upon  the  face  of  the  complaint  that  the  plaintiffs  have 
not  legal  capacity  to  sue  in  this  action." 

The  action  is  brought  by  the  people  of  the  State  of 
New  York,  by  their  attorney-general,  as  plaintiffs, 
against  the  defendants,  for  negligence  of  official  duty 
and  fraudulent  misconduct,  and,  by  a  conspiracy,  of 
fraudulently  obtaining  and  receiving,  and  fraudulently 
appropriating  the  moneys  raised  by  them  as  public 
officers,  under  the  authority  of  a 'statute  of  the  legisla- 
ture of  the  State.  The  negligent  omissions  and  the 
fraudulent  breach  of  duty  by  which  the  acts  were  com- 
mitted, are  sufficiently  stated  in  the  complaint,  and  are 
sufficient  to  create  a  liability  in  favor  of  the  proper 
party  ;  and  the  demurrer,  for  the  purpose  of  this  re- 
view, admits  the  facts  charged. 

The  simple  question,  then,  is,  can  the  attorney -gen- 
eral of  this  State  bring  and  sustain  this  action  in  the 
name  of  the  people  of  the  State  ? 

Has  the  State,  in  its  character  of  protector,  and  as 
the  natural  and  governmental  defender  of  the  whole 
people,  and  of  each  class  and  portion  of  them,  a  right 
to  intervene  by  action  to  that  end  ? 

The  counsel  for  the  defendants  meet  this  question, 
first,  by  citing  section  111  of  the  Code  of  Procedure, 
which  provides  "  That  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,"  &c.,  and  in- 
sist that  the  people  of  the  State  of  New  York  have  no 
interest  therein. 

It  can  hardly  be  claimed  that  this  provision  of  the 
Code  destroys  the  right  of  the  State  of  New  York  to 
bring  actions  in  behalf  of  the  people  in  all  that  class  of 
cases,  in  which  at  common  law,  that  right  then  existed, 
nor  that  it  extends  to  that  class  of  actions,  or  to  actions 
which  cannot  be  brought  under  the  practice  established 
by  the  Code.  Section  468  of  the  Coie  expressly  pro- 
vides that  if  a  case  shall  arise  in  which  an  action  for  the 
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enforcement  or  protection  of  a  right,  or  the  redress  or 
prevention  of  a  wrong,  cannot  be  had  under  that  act, 
the  practice  heretofore  in  use  may  be  adopted,  so  far  as 
may  be  necessary  to  prevent  a  failure  of  justice.  This 
would  be  just  that  case.  But  the  right  of  the  attorney- 
general  to  prosecute  was  neither  conferred  nor  taken 
away  by  the  Code.  It  does  not  abrogate  his  right,  and 
is  not  repugnant  to  its  exercise.  In  this  particular.  I 
concur  with  the  opinion  of  the  court,  in  People  v. 
Miner,  2  Lans.,  399,  "That  there  is  nothing  in  the 
Code  which  manifests  the  intention  to  take  from  the 
attorney-general  any  of  his  common  law  powers." 

Another  of  the  answers  to  this  position  is,  that  it 
was  a  rule  of  the  English  common  law,  that  the  attor- 
ney-general is  a  necessary  party,  in  all  suits  in  which 
the  crown  is  interested,  and  in  this  State,  by  our  stat- 
ute (1  J2<?".  Scat.,  179),  it  is  made  the  duty  of  the  attor- 
ney-general to  prosecute  and  defend  all  actions,  in  the 
event  of  which  the  people  of  this  State  shall  be  inter- 
ested. 

This  places  him,  in  our  State,  in  the  same  relation 
to  the  government  as  does  the  common  law  in  England. 

The  complaint  alleges,  and  the  demurrer  admits, 
that  the  State,  acting  through  its  legislature,  and  upon 
the  faith  of  the  State,  has  authorized  a  special  board  or 
commission  of  officers,  appointed  by  themselves,  one  of 
whom  was  authorized  to  issue  certain  bonds,  and  upon 
which  bonds  the  credit  of  the  county  of  New  York  is 
pledged  that  they  shall  be  paid  at  maturity  ;  that  such 
bonds  have  been  issued  by  such  appointees  and  officers ; 
that  the  proceeds  have  been  stolen,  appropriated  or  em- 
bezzled by  a  conspiracy  of  the  said  appointees  or  public 
officers,  and  certain  co-conspirators  ;  that  the  proceeds 
are  traced  to  the  hands  of  the  defendants  ;  that  the 
county  of  New  York,  through  the  proper  and  legiti- 
mate authorities,  has  exhausted  all  means  of  taxation, 
by  all  the  powers  provided  by  law,  to  pay  the  said 
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bonds  ;  and  that  they  cannot  pay  them  ;  that  such 
bonds  can  only  be  paid  by  another  exercise  of  the  sov- 
ereign power  of  the  State,  through  further  measures  of 
taxation ;  or  by  an  action  brought  by  the  State,  by 
their  attorney- general,  to  recover  such  proceeds  from 
the  hands  of  the  officers  so  appointed  by  the  sovereign 
power ;  and,  that  this  peculiar  necessity  and  state  of 
things  imposes  upon  the  State  the  political  obligation 
and  duty  to  exercise  the  right  of  the  people,  acting 
through  their  attorney-general,  according  to  the  laws 
of  the  land,  to  bring  this  action  to  demand  and  recover 
possession  of  the  proceeds  of  the  said  bonds,  now  so 
unlawfully  in  the  hands  of  the  defendants ;  arid  this 
duty  and  necessity,  it  is  claimed,  show  such  an  interest 
in  the  people,  as  authorizes  the  bringing  the  action  in 
their  name. 

It  is  also  alleged  in  the  complaint,  stands  admitted, 
and  is  viewed  as  another  necessity  for  bringing  the 
action,  that  the  defendants,  acting  in  fraudulent  collu- 
sion with  the  local  authorities  of  said  city  and  county 
of  New  York,  to  wit,  with  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York,  of  which  corpor- 
ation the  defendant.  Connolly  is  a  member,  and  with 
the  board  of  supervisors  of  said  county,  of  which  body 
the  defendant  Tweed  is  a  member,  with  the  purpose  to 
impede,  embarrass  and  delay,  and,  if  possible,  to  de- 
feat any  action  in  behalf  of  the  people,  and  to  enable 
the  defendants  to  escape  from  the  pursuit  of  justice, 
through  the  direction  of  the  mayor  of  the  city,  Hall, 
he,  the  said  mayor,  directed  the  corporation  counsel  of 
the  city  of  New  York  to  commence  six  several  actions 
against  themselves  in  the  supreme  court — three  in 
behalf  of  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  ;  one  against  each  of  the  defendants, 
Tweed,  Connolly,  and  one  against  Hall,  the  mayor, 
solely,  and  three  other  actions  in  behalf  of  the  board 
of  supervisors  of  the  county  of  New  York — one  against 
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each  of  said  last  named  defendants,  and  Hall,  solely. 
That  the  said  six  actions  were  intended  to  embrace,  in 
point  of  form  and  substance,  claims  for  satisfaction  of 
all  the  frauds  of  the  defendant  Tweed,  official  or  other- 
wise, mentioned  or  referred  to  in  the  complaint  in  this 
action,  and  all  other  liabilities  of  the  said  Tweed, 
Connolly,  and  Mayor  Hall,  for  which  any  action  or  re- 
covery might  be  obtained  against  them  or  any  of  them  ; 
but  that  the  said  six  actions  were  commenced  fraudu- 
lently, in  bad  faith,  and  will  not  and  cannot  be  prose- 
cuted fairly,  beneficially,  or  usefully  to  the  said  people, 
or  to  any  public  interests,  inasmuch  as  the  said  Hall 
(who  directed  the  said  actions)  is  governed  by  such 
evil  designs  and  intent,  and  has  complete  control  over 
the  said  counsel  to  the  corporation.  And  they  further 
allege  that  no  other  suit,  action  or  proceeding  can  or 
will  be  had  or  taken  by  any  other  officer  or  authority 
of  the  said  city  or  county,  for  the  purpose  of  redress- 
ing the  said  frauds  and  wrongs  against  the  people  of 
the  State  of  New  York,  and  its  authority,  and  the 
rights  and  property  of  its  citizens,  or  of  recovering  the 
public  moneys  so  fraudulently  appropriated  by  the  de- 
fendants. But,  on  the  contrary,  the  said  Hall,  mayor, 
&c.,  and  all  other  officers  of  said  city  and  county, 
having  any  power  or  authority  in  the  premises,  intend 
and  design  to  prevent  any  such  action,  suit  or  proceed- 
ing, or  any  redress  or  recovery. 

This  fraudulent  combination  and  collusion  of  the 
defendants  with  the  local  authorities  is  alleged  as  a 
fact,  and  is  urged  as  another  reason  why  it  became  the 
duty  of  the  people  to  institute  this  action  in  their  name. 
This  allegation  must  also  be  taJcen  to  be  true. 

Not  less  so  here,  than  in  England,  is  the  act  of  a 
public  body,  whether  corporate  or  incorporate,  acting 
as  trustees  for  the  public  interests  which  affect  injuri- 
ously a  whole  community,  a  public  wrong  which  the 
sovereign  power  is  bound  to  redress.  I  think  it  may 
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be  laid  down  as  a  legal  proposition,  that  when  a  pub- 
lic right  or  interest  is  invaded,  which  requires  vindica- 
tion by  judicial  proceedings,  and  especially  in  cases  in 
which,  either  no  other  remedy  exists  at  common  law, 
or  when,  by  collusion,  or  by  fraudulent  design,  the 
constituted  authorities  whose  duty  it  may  be  to  bring 
an  action,  refuse  to  prosecute,  the  attorney-general, 
representing  the  State  in  its  sovereign  capacity,  may 
sue,  and  that  whether  the  injury  to  the  public  interests 
affects  the  whole  people,  or  any  particular  or  limited 
organization  of  them.  If  this  be  not  so,  there  may  be 
wrongs  without  remedies.  There  is  a  class  of  cases  in 
the  English  court  of  chancery,  where  it  is  found  that 
the  sovereign  power  intervenes  to  represent  the  injured 
parties,  for  the  reason  that  they  are  prevented  from 
coming  into  the  court  upon  their  own  account ;  and  no 
other  legal  party  can  be  found  to  represent  them  (At- 
torney-General V.  Compton,  1  Young  &  C.,  416)  ;  but 
without  such  authority,  I  think  the  principle  is  ele- 
mentary. 

It  would,  I  think,  be  a  reproach,  indeed,  to  our  sys- 
tem of  jurisprudence,  to  declare  that  it  provided  no 
remedy  for  such  an  atrocious  wrong,  as  that  complained 
of  in  this  case,  and  as  is  admitted  upon  the  record. 
Unless  the  statute  cited  by  the  defendants  cuts  off  all 
remedy,  I  think  our  jurisprudence  is  not  subject  to 
that  reproach.  Can  it  be  admitted  that  the  sovereign 
power  of  this  State  is  without  the  power,  without  a 
remedy,  to  protect  itself  and  its  citizens  against  the 
wrongs  committed  by  its  own  agents,  appointed  to 
perform  a  public  trust  ?  I  think  not.  The  only  ques- 
tion then  is,  can  that  remedy  be  enforced  by  the  plain- 
tiff? 

The  anomalous  character  of  the  action,  or  the  nov- 
elty of  the  particular  complaint,  in  which  the  cause  of 
action  is  set  forth,  is  no  objection  to  its  maintenance, 
provided  the  injury  set -forth  is  cognizable  by  law; 
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shown  to  have  been  inflicted  ;  and  is  one  for  which  the 
people,  as  plaintiff,  can  bring  the  action.  The  statute, 
it  is  claimed,  requires  the  real  party  in  interest  to  bring 
the  action. 

Assume,  then,  that  there  must  be  a  real  party  in  in- 
terest. What  is  the  character  of  that  interest  ?  And 
who  is  that  real  party  ?  It  is  not  the  suffering  tax- 
payers, as  we  have  shown,  who  can  be  such  party.  No 
taxes  have  yet  been  paid  on  this  account ;  it  may  be, 
that  not  one  of  the  present  tax-payers  may  be  such 
when  the  tax  shall  be  assessed,  or  when  the  bonds  be- 
come due  ;  and  they  cannot  now  allege  that  an  injury 
is  done  to  them. 

If  it  were  so,  still  it  is  settled  that  they  could  not 
maintain  the  action  (Doolittle  v.  Supervisors  of  Broome 
Co.,  18  N.  T.,  155  ;  Roosevelt  v.  Draper,  23  Id.,  318, 
323  ;  29  Id.,  647  ;  33  Barb.,  607).  Our  laws  furnish 
them  no  relief. 

The  statute  under  color  of  which  the  fraud  was  com- 
mitted, was  a  valid  statute  upon  its  face.  No  subse- 
quent larceny  of  the  money  by  these  officers  changes 
its  validity.  It  is  not  the  bond-holders,  who  have  ad- 
vanced their  money  in  good  faith  under  the  provisions 
of  a  valid  statute,  that  can  bring  the  action.  As  yet 
t?iey  have  not  suffered.  Besides  the  faith  and  credit 
of  the  county  of  New  York  is  legally  pledged  for  the 
payment  of  the  bonds. 

They  sustain  no  injury  until  the  maturity  of  the 
bonds,  and  default  in  the  payment  of  interest  (18 
Wend.,  28,  77  ;  34  N.  Y.,  30).  It  is  not  the  city  cor- 
poration, as  we  have  already  shown. 

It  is  not  the  body  called  the  board  of  supervisors 
of  the  county,  as  we  have  also  attempted  to  show. 
They  have  no  such  interest  as  entitles  them  to  sue  for 
the  alleged  fraud  and  breach  of  official  duty  of  another 
independent  board.  It  is  not  a  fraud  against  that 
quasi  corporate  body.  They  are  not  made,  by  law,  the 
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general  guardians  or  protectors  of  the  rights  and  in- 
terests of  the  people  of  the  county,  or  clothed  with 
authority  to  sue  for  injuries  inflicted  upon  them  ; 
much  less  are  they  the  guardians  of  that  distinct  and 
separate  portion  of  the  people  called  tax-payers  of  the 
county. 

The  grievance  is  not  common  to  all  the  people ; 
many  of  the  inhabitants  are  not  tax-payers,  and  there 
are,  doubtless,  many  tax-payers  who  are  not  inhab- 
itants of  the  county.  That  portion  who  are  not  tax- 
payers, are  in  no  way  interested  in  the  question  (Town 
of  Guilford  «.  Cornell,  18  Earl.,  639).  Therefore,  the 
importance  of  holding  the  board  of  supervisors  strictly 
to  the  powers  conferred  upon  them  by  statute,  and  to 
the  power  to  sue  and  be  sued  only  in  cases  so  expressly 
authorized. 

They  possess  no  common  law  powers  which  author- 
ize them  to  sue  ;  and  neither  by  common  law  or  by 
statute  are  this  board  the  representative  of  private 
interests. 

See  City  of  Georgetown  v.  Alexandria  Canal  Co., 
12  Pet.,  98,  99  ;  16  Ohio  St.,  320 ;  7  Ohio,  12  ;  (Ham- 
mond], Cond.,  366.  The  injury  is  not  one  affecting  the 
corporate  treasury  of  the  county. 

The  injury  consists  in  the  fraudulent  issue  of  bonds 
by  the  board  of  auditors  to  an  excessive  amount.  Had 
they  been  issued  for  only  the  true  amount,  no  injury 
would  have  occurred.  The  money  raised  thereon  was 
not  for  the  corporate  treasury  of  the  county.  The 
board  of  supervisors  had  no  right  to  exercise  control 
over  it,  or  over  the  officers  authorized  to  raise  it,  or  to 
apply  to  it  county  purposes.  The  excess  of  money, 
raised  by  the  special  board  of  auditors,  certainly  was 
not  raised  by  authority  of  law,  or  for  the  benefit  of  the 
county  ;  nor  for  certain  creditors  of  it ;  and  it  cannot 
be  shown  that  any  power  or  authority  exists  at  law  by 
which  the  county  or  its  board  of  supervisors  became 
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possessed  of  a  legal  title  thereto,  for  which  they  could 
bring  an  action  upon  the  bonds,  or  for  the  moneys 
raised  thereon ;  and  I  find  nothing  in  the  act  of  1864, 
ch.  405,  §  3,  that  applies  to  or  changes  the  effect  of  the 
provisions  of  the  act  under  which  the  alleged  frauds 
were  committed. 

This  act  of  1864,  upon  its  face,  makes  each  tax- 
payer a  cestui  qui  trust,  equally,  of  the  common  coun- 
cil of  the  city,  and  of  the  board  of  supervisors  of  the 
county.  But  of  what?  It  alsD  makes  each  of  these 
organized  bodies,  equally,  and  makes  the  several  mem- 
bers thereof,  trustees  of  the  tax-payers.  But  of  what 
does  it  make  them  trustees  ?  "Of  the  property,  funds, 
and  effects  of  the  said  city  and  county,  so  far  as  such 
property,  funds,  and  effects  are  or  may  be  committed 
to  their  charge  or  control."  If  this  was  a  valid  act, 
which  is  denied  ;  if  it  was  in  full  force,  and  had  appli- 
cation, which  is  also  denied,  it  was  still  an  act  subject 
to  be  changed  by  the  legislature  ;  and  this  is  what  was 
done.  The  legislature,  by  the  act  of  1870,  took  from 
these  organized  corporations  and  the  members  thereof, 
the  trust  so  committed  to  them,  and  to  their  charge, 
and  conferred  .the  trust  and  committed  all  such  prop- 
erty for  a  specified  purpose,  to  a  new  commission,  au- 
thorizing the  latter  to  create  liabilities  upon  the  tax- 
payers. To  this  extent  the  act  of  1870  dissolved  the 
trust  committed  to  the  common  council,  and  the  board 
of  supervisors  so  created  by  the  act  of  1864,  and  the 
act  of  1870  omitted  to  make  the  tax-payers  the  cestui 
que  trusts  of  this  new  commission,  the  board  of  audi- 
tors, or  of  any  one  of  them.  So  that  neither  the  board 
of  supervisors  of  the  county,  nor  the  common  council 
of  the  city,  could  be  accountable  as  trustees  for  the 
acts  of  the  board  of  auditors  ;  and  therefore,  they  have 
no  interests  in  those  moneys  as  trustees,  so  as  to  entitle 
them  to  sue  for  them. 

Nor  do  I  think  the  Revised  Statutes  (vol.  2,  p.  473, 
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marg.  p.,  §  105  [92])  extends  to  this  case.  That  sec- 
tion only  gives  authority  to  the  board  of  supervisors  to 
bring  actions  upon  contracts  made  with  them  or  their 
predecessors  in  tlielr  official  character  ;  to  enforce 
any  liability  or  duty  enjoined  by  law  to  such  officers 
or  the  body  they  represent,  and  to  recover  damages  to 
the  property  or  right  of  such,  officers  or  the  body  they 
represent. 

If  I  am  in  error  in  this  construction,  it  will  be  shown 
hereafter  that  it  does  not  affect  the  right  of  the  attorney- 
general  to  bring  this  action. 

This  special  commission,  appointed  by  the  legisla- 
ture, whether  or  not  they  were  a  corporation,  or  a 
quasi  corporation,  it  is  not  material  to  inquire.  It  is 
sufficient  to  say  they  were  created  by  an  act  of  the 
State,  public  officers,  and  they  were  invested  with  cer- 
tain specified  powers  as  such,  to  be  exercised  for  spe- 
cial and  limited  purposes ;  but  it  was  nevertheless 
clearly  an  office  of  public  trust,  to  be  executed  for  con- 
fessedly public  purposes.  They  were  not  created  the 
agents  of  the  county  of  New  York,  or  of  the  board  of 
supervisors  in  their  corporate  capacity  (Lorillard  v. 
Town  of  Monroe,  11  N.  T.  [1  Kern.},  395).  The  county 
could  not  be  sued  or  made  responsible  for  the  manner 
in  which  they  discharged  or  used  the  duties  of  their 
office,  for  their  breach  of  duty,  for  misfeasance  or  non- 
feasance,  or  for  frauds,  collusions,  conspiracy  or  em- 
bezzlements of  money.  This  special  board  of  audit 
were  not  county  officers  (see  Constitution,  Art.  10,  §  2). 
As  the  legislature  possessed  the  power  under  this  ar- 
ticle and  section  of  the  Constitution  to  appoint  these 
officers,  they  were  as  truly  public  officers  when  so 
appointed  as  the  highest  official  functionaries  in  the 
State. 

The  legislature,  under  the  constitution,  had  no 
power  to  appoint  or  make  "  county  officers" 

Nor  had  this  board  of  auditors  power,  in  the  exer- 


78  ABBOTT'S  PRACTICE  REPORTS. 

People  v.  Tweed. 

cise  of  their  functions,  to  act  as  "county  officers" 
(Sheboygan  Co.  v.  Parker,  3  Wall  U.  £,  93),  even 
though  the  exercise  of  their  powers  did  relate  imme- 
diately to  the  interests  of  the  county.  How,  then, 
could  any  organized  body  of  county  officers  call  them 
to  account  ? 

JSTor  is  it  necessary  to  call  them  State  officers  because 
they  were  appointed  by  the  State ;  it  is  sufficient  that 
they  were  public  officers — administrative  officers.  It  was 
within  the  provision  of  the  government  of  the  State, 
by  legislation,  to  pass  acts  to  provide  for  the  welfare 
of  the  whole  community,  and  to  secure  the  interests  of 
all  her  citizens  or  of  any  portion  of  them,  of  any  muni- 
cipality within  it.  The  power  of  the  government  over 
all  the  property  within  its  limits  for  this  purpose  was 
never  surrendered,  and  the  government  of  the  county 
of  New  York  is  only  a  part  of  the  State  organization 
to  that  end,  subordinate  to  that  of  the  State  (People  v. 
Flagg,  46  W.  T.,  404-5). 

The  municipality  of  the  county  of  New  York  can- 
not allege  that  the  legislation  in  question  was  not  for 
the  public  good. 

The  legislature  is  the  conclusive  and  final  judge  of 
what  the  public  interest  and  general  good  require  to 
be  done  and  of  what  is  needed  for  any  particular  pur- 
pose. They  devised  this  new  machinery  under  the 
taxing  power  of  the  State,  and  they  conferred  upon 
their  appointees  important  public  functions.  The  right 
of  the  board  of  supervisors  to  exercise  power  over  the 
property  within  her  limits  is  only  to  the  extent  con- 
ferred by  statute,  and  is  subordinate  to  and  subject  to 
the  supreme  authority  of  the  State,  so  far  as  the  latter 
chooses  to  exercise  her  power  by  legislation  within  con- 
stitutional limits  for  the  public  interests  (/£.). 

When  the  State  has  so  exercised  her  power  by  legis- 
lation and  by  the  selection  of  its  own  agents  or  officers, 
unless  such  new  officers  are  made  accountable  to  the 
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local  organizations  of  the  county,  the  latter  possesses 
no  power  over  them  (Town  of  Guilford  V.  Supervisors 
of  Chenango,  13  N.  T.  [3  Kern.],  149  ;  Davidson  v. 
Mayor  of  New  York,  2  RoU.,  244). 

It  is  not  because  the  acts  of  this  new  board,  under 
provisions  of  this  statute,  lead  to  taxation  of  its  citizens, 
that  the  money  previously  obtained  by  this  board  cre- 
ates it  the  public  money  of  the  county. 

If  the  trust  had  been  faithfully  executed  by  the  offi- 
cers, there  would  have  been  no  money  belonging  to  the 
county  of  New  York,  and  it  is  not  made  plain  that 
moneys  obtained  by  breach  of  trust,  and  by  the  frauds, 
conspiracies  and  collusions  of  this  special  legislative 
board,  enure  to  the  benefit  of  a  local  organization,  and 
thus  authorizes  them  to  sue  or  be  sued.  The  means 
intended  to  be  provided  by  this  act  of.  the  legislature, 
if  honestly  executed,  were  reasonably  adapted  to  the 
purposes  in  view.  It  did  not  anticipate  or  authorize 
the  possession  of  moneys  beyond  the  actual  needs  to 
pay  existing  liabilities.  These  debts  and  liabilities  are 
paid.  All  beyond  that  was  obtained  by  fraud  ;  in 
fraud  of  the  law ;  in  fraud  of  the  trust ;  and  by  fraud 
of  these  public  officers  against  the  future  tax- payers. 

The  board  of  supervisors  obtain  no  title  to  these 
moneys  by  reason  of  such  a  fraud  ;  fraud  does  not  con- 
fer title  ;  nor  do  its  results  enure  to  the  benefit  of  this 
corporation.  The  board  of  supervisors  had  no  control 
over  the  legal  acts  of  this  board  of  auditors.  They 
have  none  over  the  moneys  they  secured  by  their  ille- 
gal acts.  This  excess  of  money,  beyond  the  necessi- 
ties of  the  law,  was  not  raised  by  authority  of  law,  or 
for  the  benefit  of  the  county  of  New  York.  The  title 
to  this  money  is  no  better  than  if  it  had  been  stolen. 
It  is  entirely  unlike  the  cases  of  money  raised  by  tax- 
ation through  the  regularly  constituted  authorities,  un- 
der an  illegal  tax  or  assessment,  and  the  proceeds  paid 
into  the  county  treasury,  or  expended  for  the  uses  of 


80  ABBOTT'S  PRACTICE  REPORTS. 

People  v.  Tweed. 

the  county  (Newman  v.  Supervisors  of  Livingston  Co., 
45  N.  Y.,  676  ;  Bank  of  Common  wealth  v.  Livingston 
Co.,  cited  in  Id.,  682  ;  People  ex  rel.  Mygatt  v.  Super- 
visors of  Chenango,  11  N.  Y.  [1  Kern,'},  563). 

The  machinery  under  which  this  outrage  was  com- 
mitted was  created  by  State,  not  county  authority.  It 
becomes  the  State  to  assert,  if  it  may,  its  vindicatory 
power  of  bringing  the  offenders  to  justice.  In  nearly 
every  organized  representative  body,  corporate  or 
quasi  corporate,  who  are  intrusted  with  public  funds, 
whose  officers  are  annually  or  periodically  elected,  the 
body  has  continued  existence,  notwithstanding  the 
change  of  its  officers.  In  these  cases  provision  is  made 
by  law  for  the  incumbent  of  the  office  in  his  own  name 
or  name  of  office,  or  in  the  name  of  the  municipality 
he  represents,  to  bring  actions  for  moneys  in  the  hands 
of  the  predecessor  in  office  ;  but  such  action  can  only 
be  brought  by  virtue  of  the  statute  authority.  No  such 
provision  exists  by  statute  in  relation  to  this  board  of 
audit. 

They  have  no  succession.  They  exhaust  all  their 
own  powers  as  a  board,  and  die,  and  the  statute  has 
omitted  the  power  to  call  them  to  account.  In  this  it 
differs  from  the  regular  organizations. 

But  the  defendants  place  themselves  upon  the 
ground  that  the  State  has  no  right  to  bring  the  action. 

But  if  it  be  true,  and  because  neither  of  the  classes 
of  citizens  mentioned,  nor  either  of  the  corporations  or 
organized  bodies  named,  nor  any  other  officer,  or  per- 
son, by  statute,  can  sue  these  wrong-doers,  or  call  them 
to  account  for  this  official  wickedness,  the  law  still  will 
not  afford  them  impunity  ;  and  it  is  not  to  be  held  so 
weak  or  defective  that  no  remedy  whatever  exists 
against  the  transgressors  (Adsit  v.  Brady,  4  Hill,  632). 

The  old  common  law  maxim,  "  Ubi  jus,  ibi  reme- 
dium"  remains  unimpaired.  That  there  is  no  wrong 
without  a  remedy  in  the  jurisprudence  of  New  York, 
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is  a  doctrine  I  am  prepared  judicially  to  assert.  This 
maxim  was  a  part  of  the  common  law  of  England,  it 
followed  our  ancestors  here,  and  became  a  part  of  the 
colonial  law.  It  was  adopted  into  the  State  Constitu- 
tion of  1777,  section  35,  and  it  has  never  been  abro- 
gated. Lord  COKE  says,  "The  law  will,  that  in  every 
case  where  a  man  is  wronged  and  endamaged,  that  he 
shall  have  a  remedie"  (Co.  Lilt.,  197,  b:>. 

This  maxim  was  regarded  so  valuable  in  English 
jurisprudence,  that  the  judges  invented  a  form  of  ac- 
tion purposely  to  carry  it  into  effect,  called  an  action 
on  the  case  ;  and  for  its  further  security,  the  Statute  of 
Westminster,  2,  in  the  13th  year  of  EDWARD  I.,  chap- 
ter 24,  was  passed,  to  quicken  the  diligence  of  the  clerks 
in  chancery,  whose  duty  it  was  to  invent  precedents  in 
new  cases,  under  some  right  requiring  a  remedy.  This 
statute  (13  Edward],  gave  direction  to  the  clerks  of 
chancery  to  agree  in  making  such  writs  ;  or  the  plain- 
tiffs may  adjourn  it  until  the  next  parliament,  by  con- 
sent of  men  learned  in  the  law :  *'  A  writ"  it  says* 
"shall  be  made,  lest  it  might  happen  after  that,  thv 
court  should  long  time  fail  to  minister  justice  to  com,- 
plainants." 

From  thenceforth,  until  the  adoption  of  our  State 
constitution,  and  ever  since,  this  m°.xim,  "that  there 
is  no  wrong  without  a  remedy,"  has  been  the  doctrine 
of  the  English  and  American  system  of  jurisprudence. 

Here,  no  less  than  in  England,  and  in  the  other  civ- 
ilized nations  of  the  earth,  is  it  the  duty  of  the  State, 
in  its  sovereign  capacity,  and  as  protector  of  its  citizens 
against  wrong,  when  no  other  method  is  appointed  by 
law,  to  furnish  a  remedy. 

Lord  HAEDWICKE,  the  distinguished  lord  chancellor 
of  England,  in  the  case  of  The  Charitable  Corpora- 
tion v.  Suttonand  others,  2  Aik.,  406,  said,  "  The  tri- 
bunals of  this  kingdom  are  wisely  formed,  both  of 
courts  of  law  and  equity,  and  so  are  the  tribunals  of 
N.S. — xm—  45 
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most  other  nations  ;  and  for  this  reason  there  can  be  no 
injury  but  there  must  be  a  remedy,  in  all,  or  some  of 
them,  and  therefore,  /  will  never  determine  that  frauds 
of  this  kind  are  out  of  the  reach  of  the  courts  of  law 
or  equity ;  for  an  intolerable  grievance  would  follow 
from  such  a  determination,"  .  .  .  "  nor  will  I  ever 
determine,  that  a  court  of  equity  cannot  lay  hold  of 
every  breach  of  trust,  let  the  person  be  guilty  of  it 
either  in  a  private  or  public  capacity." 

Lord  REDESDALE,  in  the  case  of  the  Attorney-Gen- 
eral v.  City  of  Dublin  (1  BligJi  N.\  said,  "It  is  ex- 
pedient in  such  cases  that  there  should  be  a  remedy, 
and  highly  important  that  persons  in  the  receipt  of 
public  moneys  should  know  that  they  are  liable  to  ac- 
count in  a  court  of  equity,  as  well  for  misapplication 
of,  as  for  the  withholding  the  funds." 

Then  he  supposes  a  case  of  one  who,  having  some 
charge  of  such  funds,  embezzles  or  misapplies  them,  or 
who  rendered  imperfect  or  fabricated  accounts  of  them, 
and  said,  "Could  not  the  attorney-general,  upon  dis- 
covery of  the  fraud,  proceed  by  information  to  recover 
the  moneys?" 

In  the  case  of  Innes  v.  Lansing  (7  Paige,  586), 
Chancellor  WAL WORTH  said,  "Whenever  the  legisla- 
ture creates  new  rights  in  parties,  for  the  protection 
und  enforcement  of  which  rights  the  common  law 
affords  no  effectual  remedy,  and  the  statute  itself  does 
not  prescribe  the  mode  in  which  the  rights  are  to  be 
protected,  this  court,  in  the  exercise  of  its  acknowl- 
edged jurisdiction,  is  bound  to  give  a  party  the  relief 
to  which  he  is  equitably  entitled  under  the  statute. 

Actions  in  the  name  of  the  people,  by  the  attorney- 
general,  against  corporations  for  abuse  of  authority, 
are  common  in  this  State  (People  ®.  Mayor  of  New 
York,  9  Abb.  Pr.,  253  ;  The  same  v.  The  same,  10  Id., 
144 ;  Attorney-General  v.  Cohoes  Co.,  6  Paige,  133,  are 
instances). 
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The  rale  laid  down  in  Attorney-General  v.  Compton 
(1  Young  &  (7.,  416),  is  this  :  "that  where  property  is 
affected  by  a  public  trust,  it  is,  in  the  hands  of  those 
who  hold  it,  devoted  to  that  trust,  and  that  the  crown 
is  entitled  by  its  officer  to  intervene  for  the  purpose  of 
asserting  in  behalf  of  the  public,  and  the  public  inter- 
est, that  public  right  which  probably  no  individual  can 
be  found  effectually  to  assert,  even  if  the  interest  were 
such  as  to  allow  it." 

If  this  remedy,  in  behalf  of  the  State,  does  not  exist 
in  this  case,  it  may  be  safely  asserted,  that  there  is  no 
body,  officer,  functionary,  or  person  found,  upon  whom 
the  right  devolves.  If  this  be  so,  then  it  appears  to 
me,  indeed,  that  it  must  be  said  the  public  are  remedi- 
less against  such  wrongs ;  and  it  may  then  be  pro- 
claimed, that  in  the  State  of  New  York  alone,  that  wise 
and  ancient  maxim  of  the  common  law,  Ubi  jus^  ibi 
remedium,  has  been  cast  out  of  her  jurisprudence. 

But  it  does  not  follow,  that  because  the  State  can- 
not be  sued  or  made  a  defendant  for  the  misfeasance  of 
its  agents,  that  it  is  not  liable  to  its  citizens  for  such  a 
damage  done  to  their  interests ;  and  the  State  may  be 
made  a  trustee  for  the  citizens,  in  regard  to  such  inter- 
ests ;  nor  does  it  follow,  that  as  trustee,  it  may  not, 
as  plaintiff,  sue  to  recover  such  damage.  In  this  case, 
under  the  exercise  of  the  taxing  power,  it  has  author- 
ized its  agents  to  take  private  property  of  the  citizens, 
and  to  the  amount  of  the  excess  of  property  taken,  it 
is  done  without  making  just  compensation. 

That  the  State  cannot  be  sued  does  not  relieve  them 
from  liability  for  the  damages  which  they  have  illegally 
and  unjustly  inflicted  upon  the  public.  The  State  may 
prosecute,  as  plaintiff.  The  State,  therefore,  as  we  have 
said,  owes  a  duty  to  the  citizen  to  redress  this  injury" 
and  to  discharge  its  liability  so  incurred.  This  cre- 
ates not  only  an  interest  but  also  a  duty  to  bring  an 
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action  (See  Coster  ».  Mayor,  &c.  of  Albany,  43  N.  Y.t 
399). 

The  question  returns,  have  the  people  of  this  State 
such  an  interest  in  this  action,  that  they,  by  their  at- 
torney-general, may  prosecute  it  ? 

We  have  no  statute  which  defines  or  limits  the  pow- 
ers of  the  attorney-general  of  the  State,  or  which 
changes  the  common  law. 

We  have  various  statutes,  which  impose  new  duties, 
and  confer  new  powers  upon  him  ;  and  there  is  one 
general  provision,  making  it  his  duty  to  prosecute  and 
defend  all  actions,  in  the  event  of  which  the  people  of 
this  State  are  interested. 

His  powers  were  well  understood,  as  they  existed  at 
common  law  in  England. 

He  was  allowed  to  prosecute,  without  limitation, 
impediment,  or  delay,  all  offenses  or  matters  that  im- 
mediately affected  the  interest  of  the  State  ;  insulted 
the  sovereign  ;  scandalized  the  credit ;  or  endangered 
the  security  of  the  government  (see  2  Wood  Lect.,  335) ; 
and  he  was  the  special  representative  of  the  crown  in 
filing  informations  to  correct  abuses,  or  misapplica- 
tion of  trust  funds  held  for  charitable  uses  ;  and  of 
municipal  funds  raised  by  local  taxation,  for  local 
purposes ;  which  were  regarded  as  funds  of  the 
proper  administration  of  which  the  king,  as  "  par ens 
patrice"  could  demand  an  account,  or  remedy  in  a 
court  of  equity  through  his  attorney -general.  This 
was  held,  in  the  case  of  Attorney-General  v.  Brown  (1 
Swans.  Ch.\  opinion,  of  Lord  Chancellor  ELDOI*,  pp. 
265,  300,  301,  &c. 

This  common  law  was  the  law  of  our  colonial  gov- 
ernment. The  attorney -general  under  the  colonial  gov- 
ernment, from  1684  to  the  year  1702,  received  his  ap- 
pointment from  the  governor  of  the  colony,  and  exer- 
cised his  duties  with  no  change  of  the  common  law. 
From  the  latter  year  until  the  revolution,  he  was  com- 
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missioned  by  the  crown.  He  still  possessed  all  these 
powers,  under  the  colonial  government,  without 
change. 

At  the  adoption  of  the  first  constitution  of  this  State, 
in  1777,  it  was  declared,  "  that  such  parts  of  the  com- 
mon law  of  England,  and  the  statute  law  of  England, 
and  of  Great  Britain,  and  the  acts  of  the  legislature  of 
the  colony  of  New  York,  as  did  together  form  the  law 
of  the  said  colony  on  April  19, 1775,  shall  be,  and  cqn- 
tinue,  the  law  of  this  State,  subject  to  such  alterations 
and  provisions,  as  the  legislature  of  this  State  shall, 
from  time  to  time,  make  concerning  the  same." 

While  the  legislature  of  this  State  have  from  time 
to  time  added  new  powers  and  duties  to  the  office  of 
attorney-general,  I  am  not  aware  that  they  have  ever 
abrogated  or  changed  any  of  the  powers  of  this  officer 
that  existed  at  common  law  in  England  and  the  col- 
onies, in  relation  to  such  subjects  as  we  have  above  re- 
ferred to  ;  to  wit,  that  of  correcting  abuses  in  the  mis 
application  of  trust  funds  for  charitable  uses,  and 
which  included  municipal  funds  raised  by  local  taxa- 
tion) nor  can  I  discover  that  such  common  law  powers 
have  become  repugnant  to  the  established  laws  and  in- 
stitutions of  this  State,  so  as  to  render  them  invalid. 

The  office  of  attorney-general,  though  an  existing 
office,  was  not  mentioned  in  the  constitution  of  1777, 
but  in  the  constitution,  a  body  of  men,  called  "a 
council  of  appointment,"  was  created,  and  authorized 
to  fill  all  offices  not  named  in  the  constitution. 

Sixteen  different  persons  received  appointment  to 
the  office  of  attorney-general  from  this  power.  Neither 
under  subsequent  constitutions,  or  acts  of  the  legisla- 
ture passed  under  them,  has  there  been  any  change, 
limitation,  or  specification  of  the  powers  and  duties  of 
this  office,  except  as  to  such  new  duties  as  have  been 
from  time  to  time  created  ;  and  in  which,  new  powers 
were  conferred  for  their  due  execution.  His  powers 
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and  duties,  therefore,  in  my  opinion,  are  now  in  this 
State,  such  as  have  existed  at  common  law  from  a 
period  long  before  our  existence  as  a  colonial  or  State 
government ;  and  such  as  have  existed  and  been,  or 
might  have  been,  exercised  at  all  times  since,  with  the 
exception  of  such  new  powers  and  duties  as  have  been 
added  by  statute. 

Upon  this  point  I  entirely  concur  with  what  was 
said  by  the  court,  in  the  fourth  department,  in  the  case 
of  the  People  v.  Miner,  2  Lans.,  399,  viz :  "As  the 
powers  of  the  attorney -general  were  not  conferred  by 
statute,  a  grant  by  statute  of  the  same,  or  other  powers, 
would  not  operate  to  deprive  him  of  those  belonging  to 
the  office  at  common  law,  unless  the  statute,  either  ex- 
pressly, or  by  reasonable  intendment,  forbade  the  ex- 
ercise of  powers  not  thus  expressly  conferred.  He 
must  be  held,  therefore,  to  have  all  the  powers  belong- 
ing to  the  office  at  common  law,  and  such  additional 
powers  as  the  legislature  has  seen  fit  to  confer  upon 
him." 

So,  too,  it  was  held,  by  HOGEBOOM,  J.,  in  People  v. 
Mayor  of  New  York,  32  Barb.,  102,  as  follows: 
"  Where  there  is  a  clear  violation  of  law,  or  a  clear 
misuse  or  abuse  of  its  corporate  powers  on  the  part  of 
municipal  corporations,  the  people,  as  representing  the 
general  public — the  body  of  citizens  who  are  aggrieved 
— are  the  proper  parties  to  enforce  such  remedy.  I  am 
referred  to  three  manuscript  unreported  decisions  to 
the  same  effect,  in  the  following  cases  :  People  ex  rel* 
Peck  v.  Gardner,  Morse  and  others,  arising  in  the  sixth 
judicial  district,  in  which  the  opinion  was  written  by 
PARKEE,  J.  ;  another  in  the  same  district,  in  the  case 
of  People  ex  rel.  Proctor  -».  Swartout,  opinion  by 
MASON,  J.  ;  and  another  case,  arising  in  the  third  ju- 
dicial district,  in  the  case  of  People  ex  rel.  Thompson 
v.  Benedict ;  this  was  at  general  term,  held  by  PECK- 
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HA.M,  HOGEBOOM  and  MILLER,  JJ.  ;  HOGEBOOM  writing 
the  opinion. 

The  rule  is  the  same  in  the  English  courts.  In  the 
case  of  the  Attorney-General  v.  Birmingham  &  Oxford 
Railway  Co.,  the  lord  chancellor  said:  "I  have  at- 
tended to  all  the  cases  that  have  been  cited,  and  they 
all  fall  within  well  recognized  principles,  that  where 
acts  are  being  done  injurious  to  the  public  interests, 
inasmuch  as  the  public  interests  might  otherwise  alto- 
gether be  neglected,  the  attorney -general  was,  in  such 
case,  the  authority  to  represent  the]  public  (8  Eng.  Law 
&  Eq.,  243). 

From  what  I  have  said,  I  think  the  following  con- 
clusions may  be  adopted  from  the  case,  as  it  is  pre- 
sented upon  the  pleadings  to  us': 

1.  That  the  case  shows  an  existing  cause  of  action 
against  the  defendants. 

2.  That  under  our  system  of  jurisprudence,  a  rem- 
edy exists  for  this  cause  of  action. 

3.  That  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  have  no  such  interest  in  the 
action  as  requires  that  they  should  be  made  defendants 
therein. 

4.  That  the  board  of  supervisors  of  the  county  of 
New  York   have  no  such  interest  in  the  action  as  re- 
quires that  they  should  be  made  defendants  therein. 

5.  That,  by  the  law  of  the  land,  the  people  of  the 
State  of  New  York  have  such  an  interest  in  the  action 
as  entitles  them  to  prosecute  the  same. 

First. — It  is  the  duty  of  the  people  of  the  State  to 
"  bring  the  action. 

Taxation  and  the  liability  to  taxation,  through 
which  the  citizen  contributes,  or  becomes  liable  to  con- 
tribute his  property  to  demands  of  the  State,  through 
the  sovereign  power  of  legislation  for  the  public  interests, 
is  the  price  he  pays  for  governmental  protection,  and  for 
the  safe  enjoyment  of  the  remainder  of  his  estate. 
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For  this  consideration,  the  State,  as  the  sovereign, 
owes  a  duty  to  the  citizen,  to  afford  him  a  protection 
against  injury  and  loss.  These  duties  are  correspond- 
ingly reciprocal.  The  duty  of  protection  includes  that 
of  providing  a  remedy  for  injuries  to  person,  life,  lib- 
erty and  property. 

In  this  case,  it  is  seen  that  the  State,  through  its  sov- 
ereign power  of  legislation,  and  the  appointment  to  office 
thereby  of  a  commission  of  its  own,  has  by  the  action 
of  such  commission,  created  a  pecuniary  liability  upon 
a  portion  of  its  citizens,  to  an  amount  exceeding  six 
millions  of  dollars.  The  commission  so  appointed, 
have,  by  fraud,  by  combination  and  conspiracy,  and 
under  color  of  such  legislation,  created  a  liability  upon 
such  citizens,  to  an  amount  greatly  exceeding  the  lia- 
bilities to  be  met,  or  the  public  necessities ;  that  such 
liabilities  were  created  by  the  said  State  commission, 
by  the  issue  and  sale  of  bonds,  for  the  amount  of  which 
the  citizen  remains  liable  to  taxation  ;  and  the  defend- 
ants, as  such  commission  and  officers,  by  such  combina- 
tion and  conspiracy  with  others,  and  by  fraud,  and  a 
breach  of  trust,  have  appropriated  to  their  own  use, 
and  retain  in  their  own  hands,  a  large  amount  of  the 
moneys  so  obtained,  which,  in  good  conscience  and 
equity,  should  be  recovered  by  action,  and  applied  to 
relieve  the  citizens  from  a  portion  of  their  said  liability. 

In  my  opinion,  it  is  not  only  the  duty  which  the 
State  owes  to  the  injured  citizen,  but  that  it  is  the  right, 
and  within  the  authority  of  the  people,  to  exercise  the 
right ;  and  by  their  constituted  attorney  to  bring  the 
action  to  recover  the  moneys  so  fraudulently  obtained 
and  held  ;  and  I  hold,  that  this  duty,  coupled  with  the 
right,  and  with  authority  to  sue,  is  such  an  interest  in 
the  action,  as  is  acknowledged  by  the  law  of  the  land  ; 
and  such  as  relieves  it  from  all  objection  on  this 
ground,  if  such  ground  could  be  urged  :  which  I  think 
cannot. 
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I  think  it  is  not  necessary,  in  such  a  case,  in  an  ac- 
tion for  a  breach  of  trust,  to  show  that  the  State,  as  a 
corporate  body,  have  the  title  to,  or  a  corporate  inter- 
est in  the  moneys  sued  for,  to  entitle  them  to  bring  the 
action.  That  is  not  the  basis  of  their  right  or  duty  to 
prosecute.  That  is  not  the  ground  upon  which  the 
State  assumes  to  stand.  The  right  to  t>ring  this  action, 
if  it  exists  at  all,  is  the  well  established  rule  of  right 
and  duty,  by  the  common  law  ;  the  duty  of  protection 
of  public  interests  against  public  agents  invested  with 
trusts. 

This  liability  of  public  agents  may  arise  as  well 
from  acts  of  omission  as  of  commission. 

It  was  said  by  Lord  HABDWICKE,  in  Charitable 
Corporation  #.  Sutton,  2  Atlc.,  405:  "If  some  are 
guilty  of  gross  non-attendance,  and  leave  the  manage- 
ment entirely  to  others,  they  may  be  guilty  by  this 
means,  of  the  breaches  of  trust  that  are  committed  by 
others." 

If  then,  it  be  true,  that  the  responsible  personal  pub- 
lic duty,-  imposed  by  law  upon  this  board  of  auditors, 
was  intrusted  by  them  to  others,  who  committed  the 
alleged  frauds  (as  is  manifest  from  their  resolution  of 
May  5,  1870),  this  was  a  gross  breach  of  trust.  It  ap- 
pears by  this  resolution  that  they  not  only  did  not  au- 
dit the  accounts,  as  was  their  duty,  but  that  they 
thereby  agreed  they  would  not  audit  them.  That  is, 
the  law  required  of  them  the  personal  performance  of 
a  duty  ;  they  refused  to  perform  it. 

Through  their  refusal,  immense  frauds  followed,  to 
the  injury  of  the  public  interests. 

Lord  HABDWLCKE,  in  the  same  case,  further  said, 
"  By  accepting  of  a  trust  of  this  sort,  a  person  is 
obiiged  to  execute  it  with  fidelity  and  with  reasonable 
diligence  ;  and  it  is  no  excuse  to  say,  they  had  no  ben- 
efit from  it;"  so,  he  said,  "it  had  been  objected,  that 
the  court  could  make  no  decree  upon  several  persons, 
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that  would  \)?just;  for  every  man's  non-attendance  or 
omission  of  his  duty,  is  his  own  default,  and  that 
each  particular  person  must  bear  such  proportion  aa 
is  suitable  to  the  loss  arising  from  Ills  particular  ne- 
glect, which  would  make  it  a  power  out  of  the  court." 

He  answers  this  objection  by  saying,  "if,  upon  in- 
quiry, it  appear  to  be  a  supine  negligence  in  all  of 
them,  by  which  gross  complicated  loss  happens,  I  will 
never  determine  that  they  are  not  guilty." 

A  trustee  may  be  guilty  of  a  breach  of  trust,  from 
error  or  ignorance  of  his  duty  as  well  as  by  fraud  and 
willful  omission  (Attorney -General  v.  Poole,  4  Mylne 
&  C.,  28,  29). 

This  trust  was  a  personal  trust  to  the  individuals  to 
whom  it  was  confided.  It  was  their  duty,  personally, 
to  perform  it. 

It  was  a  violation  of  duty  to  delegate  it,  and  the 
trustees  became  responsible  for  the  abuses  of  their  del- 
egated agents. 

I  do  not  propose  to  discuss  at  length  the  questions 
of  the  reciprocal  duties  and  obligations  that  exist  un- 
der government,  between  the  government  and  the  citi- 
zen, as  to  the  right  of  support  from  the  one  and  of  pro- 
tection from  the  other.  I  shall  assume  that  among  the 
duties  the  government  owes  to  the  citizen,  is  that  of 
furnishing  a  remedy,  civil  as  well  as  criminal,  to  pro- 
tect him  from  wrongs  inflicted  upon  him,  as  well  as  to 
punish  the  wrong-doer.  This  has  been  regarded  as  a 
duty  by  every  civilized  government. 

PUFFENDOKF,  whose  authority  on  this  subject  was 
adopted  as  part  of  the  English  common  law,  says, 
"  Since  the  subjects  are  obliged  to  the  bearing  of  taxes 
and  the  like  burdens,  on  no  other  account  but  as  they 
are  necessary  to  defray  the  public  expenses,  &c.,  it  is 
the  duty  of  sovereigns,  in  this  respect,  to  draw  no  fur- 
ther supplies  than  either  the  mere  necessity  or  the 
signal  benefit  and  interest  of  the  State  shall  require ; 


NEW  YORK  :  VOL.  XIII.  91 

People  v.  Tweed. 

and  then  they  are  to  see  that  these  impositions  be  lev- 
ied according  to  the  justest  proportion,  and  that  no 
immunities  or  exemptions  be  granted  to  certain  persons, 
to  the  defrauding  or  oppression  of  the  rest"^(Book  7, 
M.  9,  §  10).  And  he  holds  it  to  be  i\\v  farther  duty  of 
the  sovereign  to  see  that  the  way  of  gathering  taxes  be 
with  as  little  charge  as  possible,  "and  that  much  do 
not  stick  to  the  collector's  fingers"  (lb.).  And  further, 
that  every  subject  may  be  able  to  recover  his  right  by 
as  short  and  cheap  a  process  as  can  be  contrived  (Id., 
§5).  It  is  idle  to  talk  about  governmental  protection 
to  the  citizen  if  the  earnings  of  his  industry  be  appro- 
priated and  his  property  be  taken  by  the  action  of  gov- 
ernment, and  by  governmental  agents  acting  under 
the  sovereign  power,  enforcing,  upon  the  one  hand,  the 
duty  which  the  citizen  owes  to  his  government  of  sup- 
port, without  the  exercise  of  the  corresponding  duty, 
and  the  enforcing  of  the  reciprocal  obligation  by  the 
government,  on  the  other,  in  return — that  of  furnish- 
ing protection  and  a  remedy  to  redress  the  citizens' 
wrongs. 

Life,  liberty  and  property  are  reckoned  among  the 
most  valuable  blessings  of  the  citizen.  He  has  no  se- 
curity of  protection  for  the  enjoyment  of  these,  against 
encroachments  made  by  the  cunning  of  the  strong  and 
the  combinations  of  the  wicked,  but  that  of  protection 
from  the  laws  and  institutions  of  government,  which 
shall  be  wisely  administered  by  tribunals  of  justice 
furnished  by  the  government,  composed  of  men  who 
shall  be  above  fear  and  beyond  reproach.  What  could 
be  a  greater  inconvenience  to  the  due  administration  of 
justice,  or  of  reproach  to  a  government,  than  the  fail- 
ure of  justice  from  an  acknowledged  want  of  a  remedy  ? 
There  must,  of  necessity,  not  only  be  a  remedy,  but  a 
jurisdiction  adequate  to  deal  with  such  cases. 

It  is,  then,  the  duty  of  government  to  furnish  the 
remedy  for  such  a  wrong  ;  and  the  duty  of  the  courts 
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so  to  apply  it,  as  to  protect  the  weak  and  defenseless 
against  the  strong,  and  to  punish  the  insolence  of 
governmental  agents  who  shall  be  found  guilty  of  such 
shameless  encroachments  and  wanton  injury  as  the 
case  presents ;  without  this  protection  to  the  citizen, 
government,  to  him,  would  be  but  a  mockery  and  a 
shadow. 

Assuming  then,  that  it  is  the  duty  of  the  State  to 
bring  an  action,  and  that  they  have  sufficient  interest 
to  sustain  it,  it  remains  to  be  seen  whether  they  have 
the  right  to  bring  this  action  in  their  name  by  their 
attorney-general. 

The  English  case  of  Attorney-General  v.  Brown, 
(supra],  was,  in  its  features,  like  the  case  at  bar.  It  was 
an  information  by  the  State,  to  recover  money,  in  the 
hands  of  commissioners  appointed  by  an  act  of  parlia- 
ment, which  money  was  the  produce  of  an  unauthor- 
ized assessment  made  upon  the  citizens  of  Brighton, 
one  of  the  English  towns,  for  the  purpose  of  being  ap- 
plied to  prevent  encroachments  of  the  sea.  The  com- 
missioners abused  the  trust ;  made  exorbitant  and 
fraudulent  assessments ;  appropriated  the  funds  to 
their  personal  use  ;  and  when  sued,  demurred  to  the 
information. 

That  case,  like  the  case  before  us,  not  only  charged 
the  unduly  levying  of  taxes,  but  also,  the  misapplica- 
tion of  the  funds  when  raised. 

The  defendants  in  that  case  claimed  that  the  attor- 
ney-general was  limited  to  bring  such  an  action  in 
cases  relating  only  to  charitable  uses ;  such  as  are 
specified  in  the  act  of  43  Elizabeth ;  and  that  this 
was  merely  a  trust  for  a  municipality,  and  did  not 
come  within  that  class  of  charitable  uses. 

Lord  Chancellor  ELDON,  however,  on  a  deliberate 
examination  of  the  .case,  overruled  the  demurrer,  and 
held  the  action  well  brought,  and,  as  the  report  states, 
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that  it  was  a  charitable  use,  and  held  the  defendants 
liable.  This  was  in  1818. 

Sir  JOHN  LEACH,  who  was  in  that  case  counsel  for 
the  defendants,  endeavored  to  show  that  because  the 
fund  raised  was  by  taxation,  and  was  to  be  applied  to 
the  benefit  of  a  municipality,  it  could  not  be  a  char- 
itable use,  and  that  it  did  not  come  within  the  statute 
of  Elizabeth,  but  his  argument  was  overruled  by  the 
lord  chancellor. 

Afterwards,  in  the  year  1824,  when  Sir  Joiiisr  LEACH 
had  become  vice-chancellor,  and  the  case  of  Attorney- 
General  ®.  Heelis  (2  Simmons  &  £,  77),  came  before 
him  as  vice  chancellor,  he  held,  in  direct  conflict  with 
the  opinion  of  the  lord  chancellor  in  Attorney -General 
t>.  Brown  (supra),  and  in  accordance  with  his  own 
argument  in  the  former  case  as  counsel,  viz:  that  it 
was  the  source  from  whence  the  funds  are  derived, 
and  not  the  purpose  to  which  they  are  dedicated, 
which  constitutes  the  use  charitable;  and  that  when 
the  funds  were  derived  from  rates  or  assessments  to 
be  levied  upon  the  inhabtamts  of  a  town,  such  was  not 
a  charitable  use,  though  he  admitted  that  the  commis- 
sioners appointed  by  an  act  of  parliament  in  such  a 
case  were  trustees. 

Sir  JOHN  LEACH,  though  ever  regarded  as  a  learned 
and  able  equity  judge,  could  hardly  entitle  himself  to 
the  character  of  a  modest  one,  when,  in  his  opinion  as 
vice  chancellor,  he  attempted  to  overrule  the  earlier 
decision  of  the  lord  chancellor  in  the  case  of  the  At- 
torney-General v.  Brown  ;  and,  as  will  be  seen,  the  case 
of  Attorney-General  v.  Heelis  is  not  now,  and  has  not 
since  been  regarded  as  authority  in  England.  In  a 
later  case  of  the  Attorney-General  v.  Corporation  of 
Dublin,  it  was  first  decided  in  chancery,  according  to 
and  upon  the  authority  of  the  case  of  the  Attorney- 
General  v.  Heelis. 

But  the  C-ise  was  appealed  to  the  House  of  Lords, 
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where  it  and  the  case  of  the  Attorney-General  v.  Heelis 
were  reviewed,  and  where  the  former  was  reversed,  and 
the  latter  overruled — Lord  Chancellor  ELDON  and  Lord 
REDESDALE  delivering  the  opinions  in  the  House  of 
Lards  (1  BlighN.  S.,  312)  ;  Lord  ELDON  saying,  "  That 
the  mode  in  which  the  rate  was  levied  was  not  to  be 
looked  at,  but  the  purpose  to  which  it  was  to  be  ap- 
plied;" and  Lord  REDESDALE  concurring,  also  said, 
"When  the  king,  as  par  ens  patrice,  may  institute  a 
suit  by  the  attorney-general,  it  is  not  essential  that  the 
relators  should  join  in  the  suit." 

In  a  still  later  case  of  Attorney- General  v.  Eastlake 
(11  Hare,  205,  &c.),  a  review  of  all  the  cases  on  this  point 
was  made  by  Sir  WILLIAM  PAGE  WOOD,  vice  chan- 
cellor, and  the  cases  of  Attorney-General  v.  Brown  and 
The  same  v.  Corporation  of  Dublin  were  again  consid- 
ered and  affirmed,  and  the  case  of  the  Attorney- General 
v.  Heelis  again  overruled.  The  case  of  Attorney- Gen- 
eral v.  Eastlake  is  also  directly  in  point. 

It  was  a  case  of  commissioners  appointed  by  an  act 
of  parliament ;  the  moneys  were  obtained  by  taxation 
upon  the  municipality  :  the  object  for  which  the  money 
was  to  be  raised  and  to  which  it  was  to  be  applied,  was 
directed  by  statute,  and  the  bill  charged  the  misappli- 
cation of  the  funds.  The  vice  chancellor  began  his 
opinion  by  saying,  "The  case  was  entirely  concluded 
by  authority  as  to  the  right  of  the  attorney-general  to 
interpose  ; "  and,  after  holding  that  the  doctrine  of  Sir 
JOHN  LEACH,  and  the  distinction  he  attempted  to  draw 
between  gifts  and  moneys  raised  by  taxation  did  not 
exist, — in  determining  whether  there  was  a  charita- 
ble use  in  that  case,  he  concludes,  "I  cannot  see  that 
the  source  from  which  those  moneys  are  here  derived, 
viz  :  from  taxation,  can  make  any  difference  as  to  the 
charit.ible  or  public  nature,  and  which  would  be  at- 
tributable to  the  funds  if  they  proceeded  from  a  more 
limited  sphere  of  bounty  ;  and  if  there  be  no  distinc- 
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tion  on  that  ground,  the  attorney-general  is  the  person 
to  represent  those  who  are  interested  in  that  general 
arid  public,  or  charitable  use." 

Confirmatory  of  this  view,  is  what  is  said  in  At- 
torney-General v.  Mayor  of  Liverpool  (1  Mylne  &  C., 
201),  which  was  an  action  brought  against  a  municipal 
corporation,  in  which  the  question,  among  others,  was 
raised,  whether  the  attorney -general  could  bring  such 
an  action,  and  whether  the  court  of  chancery  had  juris- 
diction to  interfere  with  municipal  corporations. 

The  master  of  the  rolls  held  the  affirmative  of  both 
propositions,  and  said  :  "But  though  a  body  having  a 
corporate  existence  is  capable  of  acquiring  and  pos- 
sessing property,  and  therefore,  also,  of  disposing  of 
it ;  if  property  is  held  by  a  corporation  as  trustee  ;  if 
the  corporation  holds  it,  clothed  with  public  duties, 
the  court  has  always  asserted  its  right  to  interfere  ;  " 
and  he  cites  the  case  of  Attorney- General  v.  Dublin,  as 
authority  for  his  decision. 

In  the  case  of  Attorney-General  v.  Aspinwall  (2 
Mylne  &  (7.,  617),  the  Lord  Chancellor,  COTTE^HAM, 
said  :  "If  the  property  in  question  be  subject  to  any 
trust,  and  if  the  appropriation  complained  of  be  not 
consistent  with  such  trust,  but  applied  to  purposes  for- 
eign to  it;  and,  if  there  be  not  a  provision  in  the  act, 
taking  from  the  court  of  chancery  jurisdiction  in  such 
cases,  then  it  will  follow  that  the  attorney -general  has 
the  right  to  file  the  information,  and  to  pray  that  the 
fund  may  be  recalled,  secured,  and  applied  for  the 
public  ;  or,  in  other  words,  the  charitable  purposes  to 
which  it  is  devoted." 

Nor  is  it  an  objection,  in  the  English  court  of  chan- 
cery, that  other  parties  are  also  interested,  and  may 
also  bring  an  action  for  the  injury  ;  that  the  attorney- 
general  brings  an  action  ;  nor,  that  he  joins  with  him 
sach  other  interested  parties  ;  so  held,  in -the  case  of 
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Attorney -General   ex  rel.  Mayor  of  Leeds  v.  Mayor, 
Aldermen,  &c.,  of  Leeds  (I  Craig  &  P.,  1). 

Nor  by  the  recent  cases,  is  it  necessary,  in  order  to 
confer  jurisdiction  npon  a  court  of  equity,  that  the 
trust  should  be  what  is  technically  called  a  charitable 
use  ;  it  is  sufficient  if  there  be  a  special,  or  public  trust 
for  public  purposes,  and  a  breach.  It  did  not  in  Eng- 
land, as  was  argued,  depend  upon  the  Statute  of  Wil- 
liam IV.,  called  "The  Municipal  Reform  Act,"  passed 
in  1835.  It  existed,  and  was  so  declared,  long  before 
that.  See  Attorney-General  v.  City  of  Dublin;  Same 
v.  Brown,  supra.  Nor  does  it  affect  the  right  of  the 
attorney  -general  to  bring  the  action  in  such  a- case,  that 
a  corporation  or  a  private  individual  may  also  bring 
an  action  (Attorney-General  v.  Wilson,  I  Craig  &  P., 
supra).  The  question  as  to  the  right  of  the  attorney- 
general  to  bring  the  action  in  this  class  of  cases,  has 
ceased  to  be  discussed  in  England. 

Bat  one  case  is  found  in  this  State  which  is  cited 
against  this  array  of  authority  to  show  the  converse  of 
the  rule  of  the  right  and  duty  of  the  attorney-general 
to  bring  the  action  before  us. 

It  is  a  recent  decision  of  a  co-ordinate  branch  of  this 
court  (People  v.  Miner,  reported  in  2  Lans.,  398). 

This  case  stands  alone  in  conflict  with  the  English 
and  American  authorities  I  have  cited  above.  This 
case,  it  is  urged  by  the  counsel  for  the  defendants,  is 
conclusive  upon  this  court,  upon  the  doctrine  of  stare 
decisis. 

lam  not  wanting  in  respect  to  this  doctrine— never 
when  it  comes  from  a  superior  court,  less  so  only  in 
degree  when  it  proceeds  from  a  court  of  co-ordinate 
authority,  especially  so,  one  for  whose  learning  and 
ability  I  entertain  the  most  profound  respect.  But  I 
can  only  decide  this  case  upon  the  honest  exercise  of 
my  own  best  and  deliberate  judgment,  and  upon  my 
own  clear  convictions  of  well  settled  law. 
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The  authorities  which  led  that  able  court  to  the  re- 
sult as  reported  have,  upon  a  most  thorough  examina- 
tion, clearly  established  in  my  mind  a  contrary  con- 
clusion. 

The  proposition  stated  in  that  opinion,  and  laid 
down  as  the  basis  of  the  decision,  is  as  follows : 
"But  it  seems  to  be  considered  in  the  English  chan- 
cery that  no  property  of  a  corporation  is  considered 
charitable,  unless  it  has  been  given  to  the  corporation 
by  the  government  or  individuals,  to  be  devoted  to 
the  use  of  the  public." 

"Hence,"  says  the  opinion,  "money  raised  by 
taxation  is  not  within  the  control  of  the  court  "  (p.  408). 

The  learned  judge  then  proceeds  to  cite  the  case  of 
Attorney- General  v.  Heelis  as  authority  for  the  rule 
laid  down  in  that  case,  and  says:  "  It  proceeds  upon 
the  distinction  suggested,  and  is  directly  in  point,  and 
against  the  power  of  the  court  to  intervene  in  cases  of 
trusts  not  charitable" 

We  have  previously  shown  that  the  case  of  Attor- 
ney-General v.  Heelis  was  not  law  when  it  was  pro 
nounced  by  Sir  JOHN  LEA.CH  ;  that  it  was  expressly 
reviewed  and  overruled  by  the  cases  of  Attorney- 
General  v.  Mayor  of  Dublin,  in  the  House  of  Lords, 
and  by  the  Attorney-General  v.  Eastlake,  by  the  lord 
chancellor,  and  is  found  in  conflict  with  nearly  every 
other  English  and  American  decision. 

In  an  examination  of  the  same  English  cases  by  the 
late  Judge  DUER,  he  said,  "  That  the  examination  he 
had  given  to  those  (English)  cases  justified  him  in  say- 
ing that  the  general  rule  to  be  extracted  from  them  was 
this,  that  when  the  act  of  a  municipal  corporation  .  .  . 
affects  injuriously  the  public  at  large — that  is,  the 
entire  community  over  which  the  corporate  jurisdiction 
extends— the  attorney -general  is  a  necessary  party  to 
the  prosecution  of  the  suit,  and  that  it  is  only  where 
the  act,  which  in  this  sense  is  a  public  injury  to  par- 
•tf  s.— xin— 7 
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ticular  individuals,  that  the  action  can  be  maintained 
in  their  names  ; "  and  he  added  that  this  rule  "  had  a 
solid  foundation  of  principle,  and  was  sustained  by  very 
sound  reasons  of  public  policy. 

It  appears  to  me  that  the  case  of  Duer,  supra,  is 
supported  by  the  following  cases  in  this  State  :  Doo- 
little  v.  Supervisors  of  Broome,  18  JV.  Y.,  162  ;  Roose- 
velt v.  Draper,  23  N.  Y.,  318  ;  16  How.  Pr.,  100 ;  7 
Abb.  Pr.,  158 ;  10  Id.,  144  ;  32  Barb.,  102  ;  and  also 
50  Penn.  St.,  100, 

I  have  had  put  into  my  hands  a  newspaper  report 
of  a  case  upon  this  same  point,  decided  in  the  State  of 
Missouri. 

It  appears  in  the  St.  Louis  Republican  of  the  date 
of  July  13,  1872.  In  that  case  the  right  of  the  attorney- 
general  to  bring  an  action  in  the  name  of  the  people  was 
fully  discussed. 

The  English  and  New  York  authorities  were  all  re- 
viewed. The  conclusion  arrived  at  was  the  same  as  is 
given  in  this  opinion  ;  and  the  case  of  the  People  r>. 
Miner,  in  2  Lans.,  was  entirely  dissapproved  as  au- 
thority. 

If  the  views  of  the  law  I  have  expressed  are  sound, 
then  it  may  be  laid  down  as  a  general  proposition,  that 
in  a  court  of  equity,  if  the  case  is  one  of  public  trust, 
created  by  statute  ;  and,  if  there  has  been  an  abuse  or 
breach  of  the  trust  by  a  public  officer,  whether  ap- 
pointed by  statute  or  otherwise,  unless  the  statute  has 
empowered  some  one  else  to  sue,  or  has  declared  or 
created  a  title  to  the  moneys  or  property  taken  away 
or  misappropriated,  to  be  in  some  other  person  or  body, 
the  remedy  by  suit  is  in  the  people  by  their  attorney- 
general. 

And  various  cases  are  found  in  the  English  author- 
ities, in  cases  of  breach  of  trust,  where,  though  an  indi- 
vidual may  sue  for  a  private  injury  done  to  his  inter- 
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ests,  the  State  has  a  concurrent  right  to  prosecute,  and 
this  right  is  not  affected  by  the  private  action. 

It  is  urged  upon  the  argument  by  the  defendants' 
counsel,  that  even  if  relief  can  be  had  against  the  de- 
fendants in  the  name  of  the  attorney -general,  the  rem- 
edy is  only  in  the  court  of  chancery  ;  that  this  action 
is  an  action  of  law  ;  that  the  complaint  is,  in  form, 
strictly  and  only  one  in  an  action  at  law. 

It  is  true  the  demand  at  the  close  of  the  complaint  is 
for  a  judgment  for  money  alone  ;  and  it  is  equally  true, 
that  the  complaint  is  an  anomaly  in  the  system  of 
pleading,  and  it  may  be  said  is  not  according  to  any 
prescribed  form  of  past  or  present  practice,  and  I  think 
it  is  also  true,  that  it  is  the  court  of  equity  that  has  ju- 
risdiction of  this  class  of  actions.  I  am  disposed  to 
hold  that  upon  the  great  principles  of  natural  equity, 
such  an  action  can  be  sustained,  even  in  the  absence  of 
precedent  or  authority.  It  was  held  in  the  case  of  the 
People  v.  Aspinwall,  supra,  ' '  that  nothing  is  required 
to  bring  a  case  within  the  jurisdiction  of  chancery,  but 
that  moneys  are  held  for  a  public  trust,  and  a  breach 
of  that  trust;  and  see,  also,  Attorney-General  #.  Poole, 
8  Clark  &  F.,  409. 

If  we  are  right  in  the  views  of  the  law  of  equity 
which  we  have  discussed,  it  is  still  seen  thai  facts  are 
set  forth  in  the  body  of  this  complaint  sufficient  to 
show  an  equitable  cause  of  action,  though  the  demand 
of  a  relief  has  the  characteristic  of  an  action  at  law. 

But  we  are  taught  by  the  more  liberal  system  of 
pleading  now  in  force,  adopted  by  the  Code,  that  it  was 
expedient  that  the  former  system  of  pleading,  as  in 
cases  at  common  law,  should  be  abolished  ;  and  the 
distinction  between  legal  and  equitable  remedies  should 
no  longer  continue  ;  and  that  a  uniform  course  of  pro-* 
ceeding  is  established. 

The  kind  of  action  or  proceeding,  however,  still  de- 
pends on  the  nature  of  the  right  to  be  enforced,  or 
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wrong  to  be  remedied.     This  must  be  shown  by  the 
facts  which  constitute  the  cause  of  action. 

If  these  are  sufficient,  the  form  of  the  demand  of  re- 
lief does  not  destroy  their  force  or  change  the  charac- 
ter of  the  action.  The  complaint,  certainly,  is  inartis- 
tic for  an  equity  action,  and  perhaps  for  any  other,  but 
an  error  in  the  demand  of  relief  neither  changes  the 
character  of  the  action,  nor  affords  ground  for  demur- 
rer. Whatever  imperfections  may  be  found  to  exist  in 
the  form  of  the  pleading,  or  as  to  want  of  certainty  in 
its  statement ;  or  for  surplusage  in  statement,  might  be 
the  subject  of  a  special  motion,  but  these  objections  are 
not  available  before  us. 

There  are  several  other  objections  raised  which  are 
merely  technical,  as  to  the  form  of  action,  and  to  the 
form  of  the  pleading,  but  they  are  not  so  material  as  to 
require  discussion  or  to  make  them  a  ground  for  sus- 
taining the  demurrers. 

From  a  review  of  all  the  cases  in  England,  and  in 
this  State,  to  which  I  have  had  access,  I  have  come  to 
the  conclusion,  and  hold,  that  the  attorney-general  is 
authorized  to  bring  actions  in  the  name  of  the  people 
of  this  State  for  breac7ies  of  trust  against  all  classes  of 
public  officers,  and  in  cases  of  trusts  for  public  pur- 
poses. That  in  the  exercise  of  this  right,  he  is  not 
limited  to  actions  against  municipal  officers,  but  it  ex- 
tends especially  to  special  boards,  or  commissions  ap- 
pointed by  the  legislature  to  exercise  a  public  trust ; 
that  the  right  to  prosecute  does  not  depend  upon  the 
source  from  which  the  moneys  used  have  been  de- 
rived ;  whether  from  taxation,  from  creating  liabilities 
to  taxation,  or  from  more  limited  sources,  as  from  gifts, 
bequests,  or  donations  ;  but  that  it  depends  upon  the 
purpose  or  object  to  which  the  fund  is  to  be  applied  ; 
and,  that  the  case  at  bar,  being  a  public  purpose,  it 
conies  within  this  rule. 
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I  hold,  therefore,  that  upon  the  statement  of  facts 
set  forth  in  the  complaint,  the  defendants  Tweed  and 
Connolly,  together  with  A.  O.  Hall,  were  by  the  legis- 
lature constituted  a  special  public  commission  as  a 
board  of  auditors,  and  were  clothed  as  such  board, 
with  a  public  trust.  That  the  moneys  in  question  hav- 
ing been  raised  by  them  in  the  exercise  of  such  public 
trust,  it  became  their  duty  to  apply  them  to  the  desig- 
nated public  use  ;  that  they  were  guilty  of  a  breach  of 
that  duty,  and  a  breach  of  said  trust,  in  the  entire 
omission,  as  such  board,  to  audit  the  accounts  in  ques- 
tion, and  in  tha  illegal  delegation  of  this  duty  to  irre- 
sponsible agents  ;  that  they  were  guilty  of  a  breach  of 
duty  in  raising  an  amount  of  money  greatly  in  excess 
of  the  public  necessities,  and  in  corruptly  and  fraudu- 
lently colluding  and  conspiring  w'th  others  in  the 
appropriating  of  and  in  using  the  said  moneys  upon 
false  and  fictitious  claims,  and  in  allowing  large 
amounts  thereof,  through  such  instrumentalities,  to  be 
taken,  used  and  appropriated  to  the  individual  use  of 
the  defendant  Tweed  ;  that  it  is  the  duty  of  the  people 
of  the  State  to  prosecute  for  this  breach  of  trust  by 
their  duly  constituted  officer,  the  attorney-general ; 
that  this  action  is  lawfully  prosecuted  ;  that  this  court 
has  jurisdiction  of  the  said  action  ;  and  that  the  com- 
plaint contains  facts  sufficient  to  constitute  a  cause  of 
action. 

The  result  is,  in  my  opinion,  that  the  order  of  the 
special  term  overruling  the  demurrers,  in  both  cases, 
should  be  affirmed,  with  costs. 

PARKETC,  J.  [dissenting  on  the  question  of  parties, 
stated  the  facts,  and  said] — Three  legal  questions  are 
raised  by  the  demurrer,  which  may  be  stated  as  fol- 
lows : 

1.  Does  the  complaint  set  forth  a  cause  of  action 
against  the  defendant  Tweed,  in  favor  of  any  party  ? 
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2.  If  a  cause  of  action  is  set  forth,  is  it  one  in  favor 
of  the  people  of  the  State  of  New  York,  and  can  the 
people,  as  plaintiffs,  maintain  the  action  ? 

3.  If  the  action  is  properly  brought  by  the  people, 
as  plaintiffs,  is  not  the  board  of  supervisors  of  the 
county  of  New  York,  or,  if  not  such  board,  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York, 
a  necessary  party  defendant,  without  whose  presence 
in  court  the  action  cannot  proceed. 

In  regard  to  the  first  of  these  questions,  it  is  said  by 
the  counsel  for  the  defendant  Tweed,  that  no  cause  of 
action  is  shown  to  exist  against  him,  because  it  is  not 
alleged  that  Tie  drew  the  money  from  the  county  treas- 
ury, but  only  received  a  part  of  what  his  co- defend- 
ants drew  upon  a  division  of  it  with  them,  and,  so  far 
as  appears,  without  notice  that  the  claims  were  ficti- 
tious or  excessive,  or  that  the  money  was  not  rightly 
or  properly  drawn  from  the  treasury  by  his  co-defend- 
ants. 

To  this  it  is  a  sufficient  answer  to  say,  that  it  is  al- 
leged that  the  payments  made  to  his  co-defendants, 
upon  the  accounts  falsely  and  fraud ulently  made  up 
by  them,  were  divided  between  defendant  Tweed  and 
Ms  co-defendants,  pursuant  to  a  corrupt,  fraudulent 
and  unlawful  combination  and  conspiracy  between 
them,  that  they  should  be  so  divided. 

Notice  to  him,  therefore,  that  the  money  was  fraudu- 
lently obtained  from  the  treasury,  is  not  necessary  to 
be  averred  or  shown,  to  entitle  the  owner  of  the  money 
to  reclaim  it  of  him,  receiving  it,  as  he  did,  under  a 
corrupt  agreement,  from  his  co-defendants,  who  thus 
fraudulently  obtained  it.  He  is  not  a  bonafide  holder 
of  the  money  for  value,  as  sufficiently  appears,  and 
hence  has  no  claim  to  it,  as  against  the  true  owner. 

Whether  he  is  liable  in  a  civil  suit  for  the  mal- 
administration of  his  office,  or  for  malconduct  therein, 
it  is  not  now  necessary  to  inquire.  The  ground  of  lia- 
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bility  above  stated,  is,  upon  the  demurrer,  a  sufficient 
answer  to  the  question  first  above  mentioned. 

[The  learned  judge  then  examined  the  second  and 
third  of  the  above  questions  ;  and  reviewed  Bailey  n. 
Mayor,  &c.,  3  Hill,  531,  543  ;  Laws  of  1871,  ch.  323  ; 
1  Rev.  Stat.,  83,  1  ed.  ;  Const,  of  N.  T.,  art.  3,  §  3 ;  1 
Hey.  Stat.,  364,  ch.  12,  tit,  1,  art.  1,  §§  1-4 ;  Id.,  tit.  2, 
§§  17,  29  ;  Rex  v.  Amory,  2  T.  R.,  569  ;  People  v.  Ed- 
monds, 15  Barb.,  539;  2  Rex/.  Stat.,  473;  Laws  of 
1857,  ch.  590  ;  Laws  of  1870,  ch.  190  ;  Brady  v.  Super- 
visors, 2  Sandf.,  460  ;  10  N.  7.  [6  Seld.},  260  ;  and  was 
of  opinion  that  the  supervisors  had  power  to  maintain 
an  action  for  the  purpose  ;  that  the  money  belonged  to 
the  county  ; — and  that,  inasmuch  as  this  action,  by  the 
frame  of  the  complaint,  was  not  an  equitable  suit  for 
the  benefit  of  cestuis  que  trust,  but  a  common  law  ac- 
tion for  money,  it  could  not  be  sustained  by  the  attor- 
ney-general in  the  name  of  the  people.  He  concluded 
as  follows :] 

I  cannot,  therefore,  avoid  the  conclusion  that  the 
demurrer  is  well  taken,  upon  the  ground  that  no  cause 
of  action  in  favor  of  the  plaintiffs  is  set  forth  in  the 
complaint.  Also,  upon  the  ground  that,  if  the  people 
can  maintain  the  action,  there  is  a  defect  of  parties 
defendant,  in  the  omission  of  the  county  of  New  York, 
by  its  board  of  supervisors. 

Order  affirmed,  with  costs.* 

*  At  a  special  term  in  the  Third  District  in  September,  1872,  the 
defendant  Ingersoll  moved  for  an  ord,er  striking  out  of  the  complaint 
the  allegations  which  relate  to  the  raising  the  moneys  by  taxation, 
the  investigation  by  committee,  the  inaction  of  the  mayor,  and  the 
circumstances  under  which  the  present  suit,  and  the  alleged  collusive 
suits  by  the  supervisors,  were  brought,  on  the  ground  that  this  mat- 
ter was  irrelevant  or  redundant. 

David  Dudley  Field,  in  support  of  the  motion. 
Wheeler  H.  Peckham,  opposed. 

INGAI/LS,  J.,  before  whom  the  motion  was  made,  granted  it,  and 
struck  out  the  allegations  in  the  divisions  fourth,  fifth  and  sixth  (pp. 
33  to  37,  note,  above},  with  costs. 
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PORTER  against  PARMLEY. 

York  Superior  Court;  General  Term,  March, 
1872. 

CHATTEL  MORTGAGE. — DEFAULT. — TRANSFER  OF 
TITLE. — RECORDING  ACTS. 

Refiling  of  a  chattel  mortgage  is  not  necessary,  under  the  Laws  of 
1833,  ch.  279,  after  default  of  the  mortgagor,  when  an  actual 
change  of  possession  of  the  property  mortgaged  has  taken  place. 

Jt  seems,  that  in  no  case  is  a  refiling  necessary,  after  default  of  the 
mortgagor. 

A.  &  B.  being  in  partnership,  A.  mortgaged  to  C.  certain  furniture 
belonging  to  himself,  individually,  but  which  was  used  in  the  part- 
nership business.  After  default  made  in  performing  the  condition 
of  the  mortgage,  it  was  agreed  that  B.  should  hold  the  furniture  for 
C.  The  furniture  was  not  moved,  but  continued  to  be  used  for  the 
partnership  purposes  of  A.  &  B.,  as  before. — Held,  that  this  was 
an  actual  change  of  possession  sufficient  to  satisfy  the  statute 
against  fraudulent  conveyances  (2  Rev.  Stat.,  136). 

Appeal  from  judgment  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  by  Giles  W.  Porter  against 
the  defendant,  for  the  wrongful  seizure  and  sale  of  per- 
sonal property,  the  alleged  property  of  said  Porter. 

The  defendant  interposed  a  general  denial. 

During  the  pendency  of  the  action,  Giles  W.  Porter 
died,  and  the  action  was  continued  by,  and  in  the  name 
of  Mary  C.  Porter,  acting  executrix  of  the  last  will  and 
testament  of  said  Giles  W.  Porter,  as  plaintiff. 

The  issues  were  referred,  by  consent  of  parties,  to  a 
referee  to  hear  and  determine  the  same,  who  found  the 
following  facts  and  conclusions  of  law. 

Facts. — 1.   That  for  some  time  prior  to  June  1, 
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1850,  the  defendant  in  this  action  was  the  owner  of  cer- 
tain furniture,  then  being  in  a  certain  hotel,  situated  in 
the  city  of  New  York,  known  as  Rathbun's  Hotel, 
such  furniture  then  being  in  the  possession  of  one  Ben- 
jamin Rathbun  and  John  F.  Porter,  who  were  then 
conducting  the  business  of  keeping  said  hotel  as  part- 
ners, arid  such  furniture  being  part  of  the  equipment 
of  said  hotel,  and  used  in  conducting  said  business. 

2.  That  at  some  time  prior  to  June  1,  1850,  an 
agreement  was  made  between  the  defendant  and  the 
said  John  F.  Porter,  by  which  the  said  defendant  sold  to 
said  Porter,  and  the  said  Porter  purchased  of  said  de- 
fendant the  said  furniture  above-mentioned,  for  the 
sum  of  eight  thousand  seven  hundred  and  fifty -seven 
dollars  and  four  cents,  the  said  sum  to  be  secured  to, 
and  to  be  paid  to  said  defendant  by  the  said  Porter,  by 
executing  and  delivering  to  said  defendant  the  bond  of 
Porter,  conditioned  for  the  payment  of  said  sum  on  de- 
mand, and  also  by  a  mortgage  on  said  furniture,  to  be 
executed  by  said  Porter  to  the  defendant. 

3.  That  said  agreement  was  carried  out  on  or  about 
June  1,  1850,  by  the  execution  and  delivery  by  said 
John  F.  Porter  of  his  bond,  conditioned  for  the  pay- 
ment of  eight  thousand  seven  hundred  and  fifty-seven 
dollars  and  four  cents  to  the  defendant  on  demand, 
with  interest  from  May  1,  1850,  and  by  the  execution 
and  delivery  to  the  defendant  of  a  mortgage  on  said 
furniture,  which  expressed  that  it  was   on   condition 
that  the  same  should  be  void  if  the  said  Porter  should 
pay  the  amount  secured  by  said  bond  on  dt  mand,  with 
interest  as  aforesaid,  and  also  the  sum  of  fifty-five  hun- 
dred dollars  on  demand,  with  interest,  which  mortgage 
contained  a  power  of  sale,  in  case  of  default  in  pay- 
ment, and  a  provision  that,  until  default,   said  Porter 
was  to  remain  in  possession  of  the  property  therein  de- 
scribed, which  said  bond  and  mortgage  were  respect 
ively  dated  on  June  1,  1850,  and  which  mortgage  was 
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duly  filed  on  June  15,  1850,  in  the  office  of  the  register 
of  the  city  and  county  of  New  York. 

4.  That  on  the  same  day  of  the  execution  of  said 
bond  and  mortgage,  and  also  some  time  in  the  month 
of  April,  3851,  the  amount  mentioned  in  and  secured 
by  said  bond,  was  demanded  of  the  said  Porter  and 
payment  thereof  required,  and  possession  of  the  prop- 
erty described  in  said  mortgage  was  also  demanded, 
but  on  neither  of  said  occasions  was  said  amount  paid. 
That  on  one  of  said  occasions  it  was  agreed  between 
the  said  defendant  and  said  Porter,  that  the  said 
Rathbun  should  be  and  remain  in  possession  of  said 
property  for  the  defendant,  he,  the  defendant,  stating 
on  that  occasion  that  he  would  not  trust  said  Porter 
with  the  property. 

6.  That  said  Benjamin  Rathbun  and  John  F.  Por- 
ter continued  to  be  partners,  engaged  in  carrying  on 
the  business  of  keeping  said  hotel  from  the  time  of  the 
execution  of  said  mortgage  up  to  the  time  of  the  sale 
under  said  mortgage  hereinafter  mentioned,  and  that 
said  property  so  mortgaged,  continued  to  remain  in 
said  hotel  as  the  equipment  and  furniture  thereof,  and 
to  be  used  in  the  carrying  on  such  partnership  business 
during  the  same  period. 

6.  That  the  said  mortgage  was  not  refiled  in  the  of- 
fice of  the  register  aforesaid,  within  thirty  days  next 
proceeding  the  expiration  of  one  year  from  the  first 
filing  thereof,  but  was  so  refiled  on  July  3,  1851. 

7.  That  on  July  2,  1851,  the  said  John  F.  Porter, 
by  his  statement,   made,   signed  and  verified  by  him, 
confessed  a  judgment  in  favor  of  Giles  W.  Porter,  as- 
signee of  Porter  &  Ballard,  for  the  sum  of  thirteen 
thousand  and  sixty  dollars  and  eighty-two  cents,  which 
statement  was  filed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  and  judgment  was  entered 
thereon  in  the  supreme  court  for  said  amount,  on  the 
last  mentioned  day. 
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8.  That  on  July  2,   1851,   an    execution    against 
property  was  issued  on  said  judgment,  and  delivered 
to  the  sheriff  of  the  city  and  county  of  New  York,  by 
virtue  of  which  execution  the  said  sheriff  levied  upon, 
and  afterwards,  and  on  July  21,  1851,  sold  at  public 
vendue  to  the  said  Giles  W.  Porter,  all  the  right,  title 
and  interest  which  the  said  John  F.  Porter  had  on 
July  2,  1851,  or  at  any  time  afterwards,  of,  in  and  to 
all  the  furniture,  goods  and  chattels  on  the  premises 
known  as  Rathbun'  s  hotel,  in  Broadway,  in  the  city  of 
New  York,  and  all  interest  in  such  property,  which 
the  said  sheriff  was  authorized  to  sell,  and  executed 
and  delivered  to  said  Giles  W.   Porter  a  bill  of  sale 
therefor ;  that  the  price  at  which  the  same  was  sold, 
was  the  sum  of  cdx  thousand  dollars,  but  that  no  money 
was  paid  on  account  thereof — said  amount,  less  sheriff's 
fees,  being  credited  on  the  execution.     That  on  said 
sale,  said  right,  title  and  interest  was  put  up  and  sold 
ab  one  lot  and  not  in  detached  parcels  ;  and  that  said 
sale  took  place  in  or  upon  some  portion  of  said  hotel 
where  the  property  was  situated,  the  same  being  dis- 
tributed throughout  various  rooms  in  said  hotel,  in  the 
customary  places  for  use. 

9.  That  before  said  confession  of  judgment,  said 
Giles  W.  Porter  knew  of  the  existence  of  the  mortgage 
hereinbefore  mentioned. 

10.  That  the  said  defendant  did,  by  an  instrument 
in  writing  indorsed  on  said  mortgage,  and  bearing  date 
July  1,  1851,  make,  constitute  and  appoint  Abraham  T. 
Hilly er  his  true  and  lawful  attorney  for  him  and  in  his 
name,  to  take  possession  of  the  goods  and  chattels  and 
property  mortgaged  and  described  in  said  mortgage^ 
and  in  the  inventory  thereunto  annexed,  and  to  sell  the 
same  by  virtue  of  the  power  of  sale  therein  contained, 
and  to  take  all  proper  ways  and  means  to  foreclose 
said  mortgage  and  collect  the  moneys  due  thereon,  and 
confirming  all  he  might  lawfully  do  by  virtue  thereof; 
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and  thereupon  said  mortgage,  with  said  instrument  in- 
dorsed thereon,  was  delivered  to  said  Hillyer.  That  the 
said  Hillyer  at  that  lime  was  one  of  the  deputies  of  the 
sheriff  of  the  city  and  county  of  New  York,  and  the 
same  who  made  the  sale  on  the  execution  hereinbefore 
mentioned. 

11.  That  no  possession  was  taken  by  said  Hillyer 
under  the  power  indorsed  on  such  mortgage  until  after 
July  2,  1851 ;  but  that  on  some  day  subsequent  thereto, 
he  did  take  possession,  under  said  mortgage,  of  all  the 
property  mentioned  in  said  mortgage,  then  in  said  ho- 
tel :  and  also  did,  without  authority,  direction  or  con- 
sent from  the  defendant,  take  possession  of  other  prop- 
erty in  said  hotel  not  covered  by  or  included  in  said 
mortgage  ;  and  on  August  6,  1851,  he  caused  all  of  said 
property  so  taken  possession  of  by  him  to  be  exposed 
for  sale  at  public  auction  ;  and  the  said  public  sale  of 
said  property  was  commenced  on  that  day,  and  was 
continued  for  some  days  thereafter,  until  the  whole  of 
the  said  property  was  sold.     That  after  said  sale  said 
property  was  removed  by  the  purchasers,  and  the  pro- 
ceeds were  received  by  said  Abraham  T.  Hillyer.    That 
rhe  defendant  did  not  in  any  manner  authorize,  direct 
or  ratify  the  sale  by  said  Hillyer  of  any  property  other 
than  such  as  was  covered  by  said  mortgage. 

12.  That  the  value  of  the  property  mentioned  in  said 
mortgage  and  so  sold  by  the  said  Hillyer  was  the  sum 
of  eleven  thousand  and  eighty-five  dollars  and  forty- 
five  cents,   and  that  the  interest  on   said  sum   from 
August  15,  1851,  to  the  date  of  this,  my  report,  is  the 
sum  of  fifteen  thousand  three  hundred  and  forty-one 
dollars  and  fifty-two  cents. 

13.  That  said  Giles  W.  Porter  departed  this  life  some 
time  in  the  year  1859,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate  by  the  surrogate 
of  the  proper  county,  and  letters  testamentary  issued 
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thereon  to  the  plaintiff,  the  only  executor  named  in 
said  will  who  qualified. 

And  from  the  said  facts  so  found  by  me,  I  have  ar- 
rived at  and  do  hereby  report  the  following  as  my — 

Conclusions  of  Law. — 1.  That  as  at  the  time  the 
said  agreement  between  the  defendant  and  John  F. 
Porter  and  Benjamin  Rathbun,  in  the  fourth  conclusion 
of  fact  mentioned,  was  entered  into,  the  said  John  F. 
Porter  and  Benjamin  Rathbun  were  partners  ;  and  as 
the  mortgaged  property  at  that  time  was  used  in  carry- 
ing on  such  partnership  business,  and  as  such  partner- 
ship and  such  use  of  said  mortgaged  property  con- 
tinued after  such  agreement  was  made,  there  was  not, 
in  judgment  of  law,  an  actual  change  of  possession  of 
the  mortgaged  property. 

2.  That  although  payment  of  the  amount  secured  by 
said  mortgage  was  demanded  and  refused,  yet,  as  there 
was  no  change  of  possession  of  said  mortgaged  prop- 
erty, the  title  to  the  same  was  not  absolute  at  law  in 
the  defendant,  after  the  expiration  of  one  year  from  the 
filing  thereof,  as  against  the  creditors  of  John  F. 
Porter. 

3.  That  the  mortgage  executed  by  the  said  John  F. 
Porter  to  the  defendant,  not  having  been  retiled  with- 
in the  thirty  days  next  preceding  the  expiration  of 
one  year  from  the  time  of  the  original  filing,  the  same 
ceased  to  be  valid  as  against  the  creditors  of  John  F. 
Porter,  and  was,  on  July  2,  1851,  void,  and  of  no  effect 
as  against  Giles  W.  Porter,  assignee  of  Porter  &  Bal- 
lard,  a  creditor  in  whose  favor  judgment  was,  on  that 
day,  entered  against  John  F.  Porter,  and  execution  is- 
sued thereon. 

4.  That  although  at  the  time  of  the  sale  to  Giles  F. 
Porter,  upon  the  execution  on  said  judgment,  the  said 
mortgage  was  valid  and  subsisting  as  between  the  de- 
fendant and  John  F.  Porter,   and  although  said  sale 
was  expressly  made  of  the  right,  title  and  interest  of 
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John  F.  Porter  in  the  property,  yet  the  said  Giles  W. 
Porter  was  not,  by  reason  of  his  purchase  on  said  sale, 
estopped  from  setting  up  the  invalidity  of  such  mort- 
gage as  against  him. 

5.  That  as  the  mortgage  held  by  the  defendant  had 
ceased  to  be  valid  at  the  time  of  the  sale,  as  against 
Giles  W.  Porter,  he  did,  by  the  sale  to  him  of  the  right, 
title  and  interest  of  John  F.  Porter  in  the  property,  ac- 
quire the  title  to  and  become  the  absolute  owner  of  the 
mortgaged   property  itself,    free   and   clear,   and  dis- 
charged of  any  lien  of  the  defendant's  mortgage. 

6.  That  the  sheriff,  in  making  such  sale,  complied 
with  all  the  requirements  of  law  in  relation  to  sales  of 
personal  property  on  execution,  and  that  the  sale  of  the 
right,  title  and  interest  was  properly  made  in  one  parcel. 

7.  That  the  defendant  has  no  right  to  object  to  the 
manner  in  which  said  sale  was  made,  or  as  to  any  of 
the  proceedings  connected  therewith. 

8.  That  the  defendant  became  liable  to  Giles  W. 
Porter  in  damages  for  the  acts  of  Abraham  T.  Hillyer, 
in  taking  possession  of,   selling  and  disposing  of  the 
property  mentioned  in  said  mortgage,  but  he  did  not 
become  liable  for  his  acts  in  taking  possession,  selling 
or  disposing  of  any  property  not  mentioned  in  said 
mortgage. 

9.  That  the  measure  of  damages  to  be  recovered  in 
this  action,  is  the  value  of  the  property  described  in 
said  mortgage,  so  sold  and  disposed  of  by  said  Hillyer, 
with  interest  thereon  from  the  time  of  sale. 

10.  That  after  the  death  of  Giles  W.  Porter  and  the 
issuing  of  letters  testamentary  on  the  will,  the  right  of 
action  possessed  by  Giles  W.  Porter,  in  his  lifetime, 
became  vested  in  the  present  plaintiff,  and  this  action 
was  properly  continued  in  her  name. 

11.  That  the  plaintiff  in  this  action  is  entitled  to 
judgment  against  the  defendant  for  the  sum  of  eleven 
thousand  and  eighty-five  dollars  and  forty-five  cents, 
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with  interest  thereon  from  August  15,  1851,  to  the  date 
of  this  report, — being  the  sum  of  fifteen  thousand 
three  hundred  and  forty-one  dollars  and  fifty-two 
cents,  making  in  the  whole,  the  sum  of  twenty-six 
thousand  four  hundred  and  twenty-seven  dollars  and 
twenty-two  cents,  besides  the  costs  of  this  action. 

Judgment  was  entered  upon  said  report  in  favor  of 
the  plaintiff,  against  the  defendant,  for  twenty-eight 
thousand  three  hundred  and  twenty-two  dollars  and 
twenty-three  cents  damages  and  costs,  and  the  defend- 
ant appealed  from  such  judgment. 

Marsh  &  Wallis,  for  defendant,  appellant. 
A.  R.  Dyett,  for  plaintiff,  respondent 

BY  THE  COURT.* — FREEDMAIST,  J. — Although  the 
evidence  in  this  case  is  amply  sufficient  to  sustain  the 
findings  of  facts  made  by  the  learned  referee  who  tried 
the  cause,  I  cannot  see  how,  upon  the  facts  as  found, 
his  conclusions  of  law,  with  the  exception  of  the  sixth, 
seventh  and  tenth,  and  the  judgment  founded  thereon, 
can  be  upheld. 

In  Stoddard  v.  Denison  (7  Abb.  Pr.  N.  £,  309  ;  2 
Sweeny,  54),  we  held  that  a  mortgage  of  personal  chattels 
is  a  sale  on  condition.  Under  it,  the  legal  title  to  the 
chattel  is  vested  in  the  mortgagee,  subject  to  the  right  of 
the  mortgagor  to  perform  the  condition.  Until  default, 
there  is  no  doubt  of  the  mortgagor's  right  to  perform, 
and,  upon  performance,  to  reinvest  himself  with  the  le- 
gal title.  Upon  breach  of  the  condition  of  a  chattel  mort 
gage,  valid  in  its  inception,  the  legal  title  becomes  ab- 
solute in  the  mortgagee,  leaving  a  mere  equity  in  the 
mortgagor.  The  mortgagee  may  thereupon  take  pos- 
session of  the  property,  and,  so  far  as  the  legal  rights 
of  the  parties  are  concerned,  he  may  thenceforth  treat 

*  Present,  MONELL,  CURTIS  and  FREEDMAN,  JJ. 
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it  as  his  own,  and  squander,  destroy  it  or  give  it  away. 
By  pursuing  this  course,  he  waives  his  claim  for  any 
deficiency  that  might  otherwise  arise.  But,  whenever, 
in  addition  to  his  legal  rights,  the  mortgagee  desires  to 
extinguish  the  equity  remaining  in  the  mortgagor  after 
forfeiture,  then,  and  not  till  then,  must  he  make  a  fair 
and  bona  fide  sale  under  the  power  contained  in  the 
mortgage,  or  have  recourse  to  actual  foreclosure  of  the 
equity  by  judicial  proceedings.  All  legal  claim  of  the 
mortgagor  being  gone,  after  forfeiture,  he  cannot  sue 
for  the  property,  nor  sell  it,  or  give  another  valid  mort 
gage  upon  it ;  nor,  after  forfeiture,  is  the  mortgagee 
bound,  at  law,  to  receive  the  amount  of  the  mortgage 
debt,  and  restore  the  property  to  the  mortgagor  (Char- 
ter D.  Stevens,  3  Den.,  33 ;  Hulsen  v.  Walter,  34  How. 
Pr.,  385). 

While  the  mortgagor  retains  possession,  before  de- 
fault, he  may  sell  and  deliver  the  property,  and  the 
purchaser  takes  all  the  interest  the  mortgagor  had 
thereto,  and  holds  it  subject  to  the  mortgage.  Such 
purchaser  may  again,  before  default,  sell  and  deliver 
to  another  with  the  like  effect ;  and  in  such  case,  the 
remedy  of  the  mortgagee,  upon  maturity  of  the 
mortgage  debt,  is  to  follow  the  property  and  recover  it 
from  the  possession  of  the  last  purchaser  (Hathaway  v. 
Brayman,  42  N.  I7".,  322). 

If,  after  default,  the  mortgagor  is  allowed  to  remain 
in  possession,  he  may  transfer  such  possession,  to- 
gether with  his  equity  of  redemption.  That  is  all  the 
interest  he  has  in  the  property,  and  all  he  can  transfer, 
even  to  a  bona  fide  purchaser  for  full  value.  But  the 
mortgagee  may,  at  any  time,  take  the  property  out  of 
the  possession  of  such  bona  fide  purchaser.  In  case  of 
sale  by  the  mortgagee,  to  foreclose  the  equity  of  re 
d<jrnption,  if  there  be  a  surplus  after  paying  the  mort 
gage  debt,  that  would  belong  to  the  mortgagor  or  hit* 
vendee  or  assignee.  But,  after  default,  and  until  such 
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sale  or  redemption,  the  title  is  in  the  mortgagor  (Farm- 
ers' Bank  of  Washington  Co.  v.  Cowan,  2  Keyes,  218). 

Until  a  chattel  mortgage  becomes  an  absolute  bill  of 
sale  by  the  non-performance  of  the  condition  contained 
therein,  the  mortgagor  usually  retains,  not  only  the 
possession,  but  has  such  a  possessory  right  for  a  definite 
period  in  the  chattels  mortgaged,  against  the  mort- 
gagee, coupled  with  the  right  of  redemption,  as  is  liable 
to  levy  and  sale  on  execution.  In  such  case,  the  pur- 
chaser, at  the  sale  on  execution,  takes  the  property 
subject  to  the  mortgage,  and  acquires  with  it  a  right  to 
redeem  it  by  payment  of  the  amount  due  on  the  mort- 
gage (Hull  v.  Carnley,  11  N.  7.  [1  Kern.],  501 ;  S.  C., 
17  Id.,  202  ;  Goulet  v.  Asseler,  22  Id.,  225  ;  Manning  v. 
Monaghan,  32  Id.,  539). 

But,  after  the  mortgagee  has  acquired  an  absolute 
title  to  the  property,  by  reason  of  the  mortgagor' s  de- 
fault, there  is  not  left  such  a  possessory  right  or  inter- 
est in  the  mortgagor  as  is  liable  to  be  sold  under  an 
execution  against  him  (Baltes  n.  Ripp,  3  Keyes,  210), 
and  the  rule  is  the  same  though  the  mortgagor  is  al- 
lowed to  remain  in  possession  after  the  default.  In  such 
case,  his  possession  is  merely  by  the  sufferance  and  as 
the  bailee  of  the  mortgagee  (Champlin  V.  Grant,  39 
Barb.,  606 ;  Stewart  v.  Slater,  6  Duer,  83). 

These  rights  of  the  mortgagee,  as  defined  and  laid 
down,  are  affected,  however,  and  may  become  im- 
paired, and,  in  some  instances,  even  wholly  lost  as 
against  creditors,  by  reason  of  the  mortgagee' s  failure 
to  comply  with  certain  statutory  requirements  enacted 
for  the  protection  of  the  creditors  of  the  mortgagor, 
against  fraudulent  conveyances  and  mortgages.  Un- 
der the  act  concerning  fraudulent  conveyances  and 
contracts  (2  Rev.  Stat.,  136 ;  3  Id.,  5  ed.,  222),  every 
sale  made  by  a  vendor,  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment 
of  goods  and  chattels  by  way  of  mortgage  or  security, 
jx.  s. — xin — 8 
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upon  any  condition  whatever,  is  to  be  presumed  fraud- 
ulent and  void  as  against  the  creditors  of  the  vendor, 
or  the  creditors  of  the  person  making  such  assignment, 
or  subsequent  purchaser  in  good  faith,  unless  the  same 
be  accompanied  by  an  immediate  delivery  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession 
of  the  things  sold,  mortgaged  or  assigned  ;  and  shall  be 
conclusive  evidence  of  fraud,  unless  it  shall  be  made  to 
appear  on  the  part  of  the  persons  claiming  under  such 
sale  or  assignment,  that  the  same  was  made  in  good 
faith  and  without  any  intent  to  defraud  such  creditors 
or  purchasers. 

The  act  of  1833  introduced  an  additional  feature  in- 
to the  law,  by  providing  that  every  mortgage  or  con- 
veyance intended  to  operate  as  a  mortgage  of  goods 
and  chattels  hereafter  made,  which  shall  not  be  accom: 
panied  by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession  of  the 
things  mortgaged,  should  be  absolutely  void  as  against 
the  creditors  of  the  mortgagor,  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good  faith,  unless 
the  mortgage,  or  a  true  copy  thereof,  be  filed  as  re- 
quired by  said  act, — such  filing  in  the  city  of  New 
York  to  be  in  the  office  of  the  register.  The  act  further 
provides,  that  every  mortgage  filed  in  pursuance  there- 
of shall  cease  to  be  valid  as  against  the  creditors  of  the 
person  making  the  same,  or  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  after  the  expira- 
tion of  one  year  from  the  filing  thereof,  unless  within 
thirty  days  next  preceding  the  expiration  of  the  said 
term  of  one  year,  a  true  copy  of  such  mortgage,  to- 
gether with  a  statement  exhibiting  the  interest  of  the 
mortgagee  in  the  property  thereby  claimed  by  him  by 
virtue  thereof,  shall  be  again  filed  in  the  office  of  the 
clerk  or  register  aforesaid,  of  the  town  or  city  where 
the  mortgagor  shall  then  reside  (Laws  of  1833,  ch,  279, 
§§  1,  2,  3). 
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I  agree  with  the  learned  referee,  that  the  act  last 
mentioned  does  not  repeal  the  statute  as  to  fraudulent 
conveyances  above  referred  to,  but  imposes  on  the 
mortgagee,  who  is  willing  that  the  mortgaged  property 
should  remain  in  the  possession  of  the  mortgagor,  the 
duty  of  giving  notice  of  the  existence  and  continuance 
of  his  mortgage,  by  having  the  same  filed  and  refiled, 
as  provided  for  in  the  act.  The  object  of  this  act  was 
to  create  an  additional  guard  against  fraud  or  collusion 
between  the  mortgagor  and  mortgagee,  and  the  pre- 
sumption of  fraud  created  by  the  statute,  as  against  a 
mortgagee  of  chattels,  where  its  execution  was  not  fol- 
lowed by  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession,  was  not  in  any  way 
aifected  by  the  act  of  1833. 

The  filing  of  a  mortgage  does  not  of  itself  excuse  the 
want  of  possession  of  the  property  mortgaged,  but  by 
its  means  the  mortgagee  is  placed  in  a  position  which 
entitles  him  to  show,  as  against  creditors  and  subsequent 
mortgagees  and  purchasers,  that  the  mortgage  was 
given  in  good  faith,  without  intent  to  hinder  or  defraud 
creditors.  Such  filing  is  made  essential  in  all  cases 
where  there  is  not  an  immediate  delivery  and  actual 
change  of  possession ;  and  in  such  cases,  every  mort- 
gage not  so  filed  is  declared  by  the  act  to  be  abso- 
lutely void  as  against  creditors,  whose  rights,  in  such 
case,  date  from  the  delivery  of  the  execution  to  the 
sheriff,  and  against  subsequent  mortgagees  or  pur- 
chasers in  good  faith  (Hale  «.  Sweet,  40  N.  Y.,  97). 

Now,  in  the  present  case,  it  is  fully  conceded  that 
the  chattel  mortgage  was  a  valid  one  in  its  inception,  that 
it  was  duly  filed  before  the  rights  of  any  creditor  at- 
tached, and  that  payment  of  the  amount  secured  by  it 
and  possession  of  the  furniture  were  duly  demanded,* 
within  the  first  year.  But  the  referee  holds  that  it 
ceased  to  be  valid  as  against  the  plaintiff,  representing 
a  creditor  of  the  mortgagor,  because  not  refiled  within 
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thirty  days  next  preceding  the  expiration  of  one  year 
from  the  first  filing. 

That  this  would  be  so,  in  case  no  default  had  oc- 
curred in  the  performance  of  the  condition,  is  too  clear 
for  argument.  But  it  seems  to  me,  that  it  may  well  be 
doubted,  whether  that  provision  applies  after  default. 
As  above  shown,  the  title  of  the  mortgagee  becomes 
absolute  at  law,  upon  default,  not  only  against  the 
mortgagor,  but  also  his  creditors;  and  the  mortgage, 
which  has  fulfilled  its  object,  is  thereupon  turned  into 
an  absolute  bill  of  sale.  The  claim,  therefore,  that  such 
absolute  title,  once  acquired,  can  be  made  to  cease,  by 
operation  of  law,  and  without  actual  fraud,  to  have  any 
value  whatever  after  the  expiration  of  one  year  against 
the  creditors  of  the  mortgagor  then  existing,  appears 
not  only  illogical,  but  unreasonable.  Before  it  can  be 
allowed,  the  language  of  the  statute  must  be  found  to 
be  so  clear  and  imperative  as  to  leave  no  choice.  In 
Newell  #.  Warren  (44^".  Z!,  244),  the  commission  of 
appeals  held  that,  under  the  statute  referred  to,  it  was 
necessary  to  require  more  than  the  legislature  did,  and 
that  consequently  a  mortgage  once  refiled  at  the  end  of 
the  first  year  continues  valid  without  further  refiling  in 
subsequent  years.  And  in  Hulson  v.  Walter  (34  How. 
Pr.,  285),  VAN  VOEST,  J.,  intimated  that  a  refiling,  af- 
ter default,  may,  in  some  instances  even,  be  improper. 
He  says:  "A  person  ignorant  that  a  forfeiture  had 
occurred,  and  who  had  acted  upon  such  refiling  as  an 
acknowledgment  on  the  part  of  the  mortgagee,  that 
his  title  had  not  become  absolute,  might  make  a  claim 
on  that  ground." 

Now,  from  the  language  of  the  statute,  it  is  by  no 
means  clear  that  the  requirement  as  to  a  refiling  is  in- 
tended to  apply  to  a  chattel  mortgage  after  forfeiture. 
The  case  of  Ely  r.  Carnley  (19  N.  F.,  496),  and  Levin 
«.  Russell  (42  Id.,  251),  do  not  go  to  the  full  extent  of 
deciding  authoritatively  that  it  does  so  apply.  In  the 
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first  case,  the  mortgage  was  payable  on  demand,  and 
no  demand  had  been  made  at  the  time  of  the  delivery 
by  the  creditor  of  the  execution  to  the  sheriff.  Conse- 
quently, a  refiling  was  absolutely  necessary.  The  ad- 
ditional remark  made  by  the  learned  justice,  who  de- 
livered the  opinion  of  the  court,  that  when  the  title  to 
the  property  has  absolutely  vested  in  the  mortgagee, 
by  the  mortgagor's  failure  to  perform  the  condition,  a 
refiling  is  necessary  to  preserve  the  title  of  the  mort- 
gagee, when  there  has  been  no  change  of  possession,  is 
merely  the  expression  of  a  judicial  opinion,  although 
entitled  as  such,  to  great  respect.  And  even  that  is  fol- 
lowed up  by  the  further  qualification :  "  Once  a  mort- 
gage, it  so  continues  for  the  purpose  of  filing,  until  the 
rights  of  the  parties  have  been  changed  by  some  new 
act  or  contract  in  relation  to  the  property."  In  the 
second  case,  more  than  a  year  had  expired  after  the 
filing  of  plaintiff's  mortgage,  before  he  took  possession, 
and  no  statement  exhibiting  the  interest  claimed  by 
him  had  been  filed  at  the  expiration  of  the  first  year  ; 
but  plaintiff  took  possession  before  the  lien  of  any 
creditor  attached.  Upon  these  facts,  it  was  held  by 
the  court  (the  same  learned  judge  who  had  delivered 
the  opinion  in  the  case  of  Ely  v.  Carnley,  supra,  deliv- 
ering the  opinion  in  this  case),  that  the  omission  of  the 
plaintiff  to  file  a  statement  of  his  interest  in  the  prop- 
erty covered  by  the  mortgage,  as  required  by  statute, 
to  preserve  his  lien  against  the  creditors  of  the  mort- 
gagor, was  obviated  by  the  proofs  showing  that  the 
plaintiff  took  possession  of  the  property  by  virtue  of 
his  mortgage,  in  the  lifetime  of  the  mortgagor,  and  be- 
fore the  lien  of  any  creditor  had  attached,  and  that  he 
retained  such  possession  until  the  property  was  taken 
from  him  by  the  defendant. 

If  this  last  decision  is  to  be  strictly  followed,  as  an 
authority,  in  all  cases  which  come  within  the  language 
of  it,  the  following  question  still  remains  unanswered, 
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viz :  How  can  a  mortgagee  who  lias  omitted  to  refile, 
take  possession  after  the  expiration  of  one  year  from 
the  original  filing,  and  maintain  such  possession 
against  the  creditors  of  the  mortgagor,  who  levy  upon 
it  the  day  after  he  has  taken  possession,  if  his  mort- 
gage, by  reason  of  non-compliance  with  the  statute, 
had  already  ceased,  by  force  of  the  statute,  to  have  any 
validity  whatever  against  such  creditors  ?  In  Dilling- 
ham  t.  Bolt  (37  N.  F.,  198),  to  which  I  have  been  re- 
ferred, there  is  no  evidence  of  any  default,  and  the  de- 
cision made  is  an  authority  only  upon  the  point  that 
the  removal  of  the  mortgagor  from  the  State  within  the 
year,  makes  compliance  with  that  provision  of  the 
statute  which  requires  the  refiling  to  be  made  in  the 
office  of  the  clerk  of  the  town  where  the  mortgagor 
then  resides,  impossible,  and  that,  upon  such  contin- 
gency, the  mortgagee  must,  as  against  the  creditors 
and  purchasers  named  in  the  section,  take  advantage 
of  his  mortgage  within  the  year,  or  lose  the  benefit  of 
it  as  against  them. 

But  as  I  do  not  find  it  necessary  to  the  decision  of 
this  case  to  go  to  the  extent  of  holding  that  such  re- 
filing is  wholly  unnecessary,  after  default,  I  shall  re- 
frain from  placing  my  decision  upon  that  ground. 
There  is  an  abundance  of  authority  to  sustain  the  prop- 
osition that  such  refiling  is  unnecessary  for  the  pres- 
ervation of  the  mortgagee's  rights  acquired  upon  the 
mortgagor's  default,  whenever  an  actual  change  of 
possession  of  the  property  has  taken  place,  or  the 
rights  of  the  parties  have  been  changed  by  some  new 
act  or  contract  in  relation  to  the  property,  which  would 
render  a  refiling  an  idle  ceremony.  That  such  a  change 
has  taken  place  in  this  case,  appears  not  only  in  ev- 
idence, but  is  established  by  the  findings  of  the  referee. 
The  testimony  shows,  and  the  referee  substantially 
found,  as  matters  of  fact,  that  after  the  execution  of 
the  mortgage,  a  demand  was  made  on  Porter,  the  mort- 
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gagor,  for  payment  of  the  amount  secured  by  it,  and 
possession  of  the  furniture  demanded  ;  that  the  amount 
was  not  paid ;  and  that,  thereupon,  as  the  mort- 
gagee would  not  trust  Porter  with  the  property,  Ben- 
jamin Rathbun  was  placed  in  possession  of  the  prop- 
erty for  the  mortgagee,  with  the  mortgagor's  consent, 
and  that  he  continued  in  such  possession  until  the 
mortgage  sale.  This  worked  all  the  delivery  and 
change  of  possession  of  which  the  property  was  ca- 
pable, and  was  prima  facie  a  compliance  with  the 
statute  concerning  fraudulent  conveyances.  The  mort- 
gagee was  not  bound  to  remove  it,  for,  having  the  ab- 
solute title,  he  had  a  right  to  hire  it  out,  with  or  with- 
out compensation.  Nor  was  he  bound  to  make  the 
change  more  conspicuous  by  affixing  a  written  or 
printed  notice  of  his  right  of  ownership  to  each  article 
of  furniture.  If  the  mortgage  was  valid  in  its  incep- 
tion and  the  original  condition,  whereby  the  mortgagor 
was  allowed  to  remain  in  possession  until  default,  not 
fraudulent  against  the  mortgagor's  creditors,  the  new 
arrangement  made  between  the  parties  upon  the  occur- 
rence of  the  default,  cannot,  as  matter  of  law,  be  deemed 
fraudulent  against  a  creditor  of  the  mortgagor,  whose 
demand  did  not  become  merged  into  judgment  until 
after  the  expiration  of  one  year  from  the  tiling  of  the 
mortgage. 

The  whole  transaction  between  mortgagor  and  mort- 
gagee may,  in  such  case,  be  attacked  by  such  creditor, 
as  seems  to  have  been  done  in  the  case  of  Farmers' 
Bank  of  Washington  County  v.  Cowan  (2  Reyes,  217, 
219),  upon  the  ground  that  it  was  entered  into,  or  car- 
ried out  with  intent  to  hinder,  delay  or  defraud  the 
mortgagor's  creditors,  which  is  a  question  of  fact 

But  as  the  referee  in  this  case  has  recognized  the 
good  faith  of  the  parties  to  the  original  transaction,  and 
failed  to  find,  as  matter  of  fact,  that  such  transaction 
was  entered  into  or  carried  out  with  a  fraudulent  in* 
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tent,  and  was.  for  that  reason,  fraudulent  against  cred- 
itors, he  was  not  justified  to  adjudge  as  matter  of  law, 
that  the  arrangement  entered  into  between  the  parties 
upon  default,  was  fraudulent  and  void  against  the 
original  plaintiff  in  this  action,  who,  it  appears,  was 
not  misled  thereby,  and  at  the  time  of  the  recovery  of 
his  judgment,  had  full  notice  of  said  mortgage.  The 
mere  fact  that  Rathbun  and  Porter  were  copartners, 
cannot  be  made  to  work  such  a  result.  It  is  only  one 
of  the  many  circumstances  that  may  be  looked  at  and 
considered  on  the  determination  of  the  question  of  ac- 
tual fraud. 

Upon  the  proof,  and  the  facts  as  found,  John  F. 
Porter,  at  the  time  of  the  confession  of  judgment  and 
of  the  sale  on  execution,  had  no  interest  in  the  prop- 
erty subject  to  levy  and  sale  ;  the  title  to  the  property 
was  absolutely  vested  in  the  defendant,  Parmley,  and 
the  sheriff's  sale  of  the  right,  title  and  interest  of  John 
F.  Porter  in  said  property,  conveyed  nothing  to  the 
purchaser. 

The  judgment  must  be  reversed,  the  order  of  refer- 
ence vacated  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

MONELL  and  CURTIS,  JJ.,  concurred. 
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THE  PEOPLE  ex  rel.  PRATT  against  THE  COM- 
MON COUNCIL  OF  BROOKLYN. 

Supreme  Court,  Second  Disrict ;  General  Term,  Sep- 
tember',  1870. 

CONSTITUTIONAL  LAW. — LOCAL  STATUTE. — TITLE 
OF  BILL. 

The  subject  of  an  act  authorizing  the  closing  of  one  street  and  the 
opening  of  a  new  one,  the  expense  to  be  assessed  on  neighboring 
property,  in  a  different  mode  from  that  prescribed  by  the  charter, — 
is  not  indicated  by  the  title,  "An  act  to  alter  the  commissioner's 
map  of  the  city  of  Brooklyn,"  and  the  provision  is,  therefore,  ren- 
dered void  by  the  provision  of  the  constitution  which  requires  the 
title  of  local  acts  to  indicate  their  subject. 

Appeal  from  an  order. 

The  relator,  Charles  Pratt,  procured  a  mandamus 
to  issue  against  the  common  council  of  the  city  of 
Brooklyn,  compelling  them  to  direct,  by  resolution, 
that  the  corporation  counsel  proceed  in  the  opening  of 
certain  streets,  to  wit,  Pratt-street  and  a  portion  of 
North  Thirteenth-street,  in  the  city  of  Brooklyn. 

The  argument  of  the  case  raised  the  question  of  the 
validity  arid  also  of  the  construction  of  certain  statutes 
of  this  State,  and  the  applicability  of  the  same  to  the 
case  at  bar. 

Chapter  184,  Laws  of  1866,  authorizes  the  extending 
of  various  streets  in  Brooklyn,  E.  D.,  including  North 
Twelfth  and  Thirteenth-streets,  to  the  East  river  and 
to  the  bulkhead  line,  and  that  act  did  away  with  the 
petition  and  consent  of  property  owners  as  to  such 
streets. 

Chapter  925,  Laws  of  1867,  amending  the  above 
act.  fixed  the  district  of  assessment. 
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The  chief  question  in  dispute  arises  upon  chapter 
507,  Laws  of  1869,  p.  1206,  which  was  as  follows  : 

"  Chapter  507.  An  Act  to  alter  the  commissioner's 
map  of  the  city  of  Brooklyn.  Passed  May  3,  1869, 
three-fifths  being  present. 

"  The  people  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows  : 

"  Section  1.  All  that  portion  of  North  Thirteenth- 
street,  in  the  city  of  Brooklyn,  Eastern  District,  which 
lies  westerly  of  a  line  drawn  parallel  with,  and  three 
hundred  and  eighty-five  feet  westerly  from  the  westerly 
line  of  First-street,  as  the  same  is  laid  down  on  the 
commissioner's  map  of  the  city  of  Brooktyn,  and  as 
extended  to  the  bulkhead  lines  designated  by  chapter 
606  of  the  Laws  of  1865,  is  hereby  discontinued  and 
closed. 

"  Section  2.  A  new  street,  to  be  called  Pratt-street, 
shall  be  laid  down  on  said  commissioner's  map,  to  be 
sixty  feet  in  width,  extending  from  North  Twelfth- 
street  to  the  bulkhead  line  of  Bash  wick  Inlet,  the  west- 
erly line  thereof  to  be  parallel  with,  and  three  hun- 
dred arid  eighty-five  feet  westerly  from  the  westerly 
line  of  First- street,  as  laid  down  on  said  commissioner's 
map.  Pratt-street,  as  thus  laid  down,  and  North  Thir- 
teenth-street, from  First-street,  westerly  to  Pratt-street 
aforesaid,  shall  be  forthwith  opened  and  paid  for  in 
the  manner  now  provided  for  by  law  for  opening  that 
portion  of  North  Thirteenth- street  which  is  closed  by 
this  act,  and  in  pursuance  whereof,  North  Twelfth- street 
was  recently  opened  to  the  bulkhead  line  of  the  East 
river. 

"  Section  3.  This  act  shall  take  effect  immediately." 

The  appellants,  having  omitted  or  neglected  to  take 
the  requisite  steps  to  carry  this  act  into  effect  by  pro- 
curing the  appointment  of  commissioners  to  estimate 
the  expense  of  said  improvement,  and  that  fact  having 
been  made  to  appear  by  affidavit,  Judge  PBATT,  at 
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special  term,  made  an  order  for  a  peremptory  manda- 
mus upon  the  common  council  of  Brooklyn,  command- 
ing them  to  institute  such  proceedings.  From  this  or- 
der the  common  council  appealed  to  this  court. 

Jesse  Johnson,  for  the  defendants,  appellants  ; — 
Cited  People  v.  Hills,  35^.  T.,  449  ;  Sun  Mutual  Ins. 
Co.  v.  Mayor,  &c.,  8  N.  T.  (4  Seld.),  259  ;  People  v. 
McCann,  16  Id.,  58. 

John  H.  Bergen,  for  the  plaintiffs,  defendants. 

HOGEBOOM,  J.* — This  is  a  proceeding  by  mandamus 
to  compel  the  common  council  of  Brooklyn  to  take 
measures  to  open  Pratt-street  in  said  city ;  and  an 
order  for  a  peremptory  mandamus  has  been  made  at 
special  term,  commanding  the  members  of  the  common 
council  to  direct  the  counsel  for  the  corporation  to 
make  the  proper  application  to  the  court  for  the  ap- 
pointment of  commissioners,  and  to  take  all  such 
further  legal  steps  as  he  may  deem  necessary  and 
proper  to  carry  into  effect  the  act  of  the  legislature, 
being  ch.  507,  Laws  of  1869.  From  this  order  an 
appeal  is  taken  to  this  court,  and  the  question  chiefly 
discussed  is  the  constitutionality  of  the  act  last  men- 
tioned. 

The  act  in  question  consists  of  three  sections.  The 
first  section  enacts  that  the  portion  of  North  Thirteenth- 
street  lying  westerly  of  a  line  parallel  with,  and 
three  hundred  and  eighty -five  feet  from  the  westerly 
line  of  First-street,  and  as  extended  to  the  bulkhead 
lines,  is  discontinued  and  closed.  The  second  section 
declares  that  anew  street,  to  be  called  Pratt-street,  shall 
be  laid  down  on  the  commissioner's  map,  sixty  feet 
in  width,  extending  from  North  Twelfth- street  to  the 
bulkhead  line  of  Bushwick  Inlet,  parallel  with,  and 

*  Present,  J.  F.  BARNARD,  TAPPEN  and  HOGEBOOM,  JJ. 
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three  hundred  and  eighty-five  feet  from  the  westerly 
line  of  First  street,  as  laid  down  on  said  commissioners 
map.  And  that  Pratt-street  is  thus  laid  down,  and 
North  Thirteenth -street  from  First-street  to  Pratt- 
etreet,  shall  be  forthwith  opened  and  paid  for  in  the 
manner  now  provided  for  by  law  for  the  opening  that 
portion  of  Thirteenth-street  thereby  closed,  and  North 
Twelfth-street  to  the  bulkhead  line  of  the  East  river. 
The  third  section  simply  declares  that  the  acts  hall  take 
effect  immediately. 

The  title  of  the  act  (which  was  passed  May  3,  1869), 
is,  "An  act  to  alter  the  commissioner's  map  of  the  city 
of  Brooklyn." 

I  am  of  opinion  that  this  act  is  unconstitutional,  ac- 
cording to  article  3,  section  16,  of  the  Constitution  of 
the  State  of  New  York,  which  is  as  follows  :  "  No  pri- 
vate or  local  bill  which  may  be  passed  by  the  legisla- 
ture, shall  embrace  more  than  one  subject  and  that 
shall  be  expressed  in  the  title.'1'' 

1.  This  is  a  local  bill.  It  relates  to  a  particular 
locality  and  none  other.  .It  affects  the  people  of  a  par- 
ticular locality  and  none  other.  They  are  to  bear  the 
expense  of  the  improvement,  and  they,  or  some  of 
them,  are  to  derive  the  chief  and  important,  not  to  say 
exclusive  benefit  therefrom.  The  people  of  the  State, 
or  of  any  extended  district,  are  not  affected  by  it ;  at 
least,  not  otherwise  than  in  that  very  remote  degree 
and  collateral  way  which  does  not  alter  the  local  char- 
acter of  the  measure.  It  is  the  interests  of  this  particu- 
lar municipality — the  city  of  Brooklyn — which  were  in 
view  in  the  passage  of  this  law,  and  not  those  of  even 
contiguous  territory.  It  is,  therefore,  a  matter  local  and 
limited  in  its  character;  the  boundaries  of  the  improve- 
ment are  definitely  located,  and  embrace  only  a  narrow 
territory  ;  and  the  general  interests  of  the  whole  people, 
or  of  any  portion  of  them  outside  of  Brooklyn,  were 
neither  taxed  or  consulted. 
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2.  Being  a  local  bill,  it  was  by  the  constitution  to 
embrace  but  a  single  subject,  "and  that  shall  be  ex- 
pressed in  the  title" 

The  subject  of  this  act  is  not  expressed  in  its  title. 

(1.)  It  is  not  enough  that  the  commissioner's  map 
should  be  mentioned  in  the  body  of  the  act,  or  even 
should  be  subjected  to  some  alterations.  The  new 
street  (Pratt-street),  is  directed  to  be  '"laid  down  on 
said  commissioner's  map,"  although  the  portion  of 
North  Thirteenth- street  ordered  to  be  discontinued 
and  closed,  is  not  directed  to  be  erased.  The  object  of 
the  provision  is,  that  the  real  purpose  of  the  act  should 
be  declared  in  its  title.  This  was  the  aim  of  the  con- 
stitution :  that  the  title  of  the  act  should  on  its  face 
disclose  to  the  public  and  to  individuals — to  parties  in- 
terested in  the  subject  matter,  whether  as  tax-payers, 
property  owners,  public  spirited  persons,  legislators, 
or  the  general  public — what  the  act  related  to  ;  that 
there  should  be  no  concealment  of  a  miachievious  pur- 
pose under  a  harmless  title — a  cover  of  iniquitous 
proceedings  or  burdensome  taxation  under  some  mild 
or  pleasant  name.  This  was  the  mischief  to  be  rem- 
edied, the  evil  to  be  guarded  against.  Such  things 
had  been  done  before  ;  and  it  was  intended  that  for 
the  future  they  should  not  occur  again. 

(1.)  In  this  case,  the  subject  of  the  act  is  not  ex- 
pressed in  the  title.  The  object  of  the  act  is  to  open  a 
new  street,  and  to  close  an  old  one  ;  not  simply  or 
mainly  to  make  or  erase  a  line  on  a  map.  The  latter 
might  be  well  enough  for  some  purposes — for  pur- 
poses of  information  or  the  preservation  of  an  authentic 
record — but  in  its  nature  it  was  only  subsidiary  and 
subsequent  to  the  other,  and  comparatively  unim- 
portant. The  important  thing  was  not  whether  a  line 
should  be  drawn  on  a  piece  of  papsr  or  parchment,  but 
whether  a  street  should  be  opened  or  closed  ;  whether 
property  should  by  taken  or  destroyed  ;  whether  ex- 
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penses  should  be  incurred  ;  and,  as  a  consequence, 
taxes  imposed.  The  subject  of  the  act — the  real  sub- 
ject matter  of  it — was  the  opening  and  closing  of  a 
street.  This  was  what  the  legislature  provided  for  and 
what  the  people  wanted  to  know  about. 

They  got  no  useful  or  valuable  information  from  the 
title  of  this  act ;  or,  if  in  any  degree  useful  or  valuable, 
only  so  in  a  remote  and  indirect  way.  The  act,  judged 
of  by  its  title  was,  "  An  act  to  alter  the  commissioner's 
map."  How  ?  It  is  not  shown.  To  extend  a  line  up- 
on it  or  to  blot  out  another?  Perhaps  to  correct  a 
mistake,  perhaps  to  make  it  conform  to  actual  local- 
ities upon  the  ground  ;  perhaps  to  mark  on  it  exterior 
boundaries  ;  or  public  buildings  ;  or  water  fronts  ;  or 
ferries ;  or  bulkheads.  The  title  of  the  act  does  not 
intimate  that  a  street  is  to  be  opened,  or  an  expense 
incurred  ;  or  a  tax  imposed  ;  or  anything  done  calcu- 
lated to  attract  the  attention,  or  excite  the  interest,  or 
to  stimulate  the  watchfulness  of  the  citizen.  In  short, 
the  substance  of  the  act  is  not  that  it  alters  a  street  on 
a  map,  but  that  it  discontinues  one  street  and  opens 
another,  and  assesses  the  expense  upon  a  limited 
public. 

I  cannot  think  this  is  in  conformity  to  the  constitu- 
tion, or  consistent  with  its  provisions. 

(3.)  This  provision  is  imperative  and  decisive  of  the 
invalidity  of  the  act.  It  was  precisely  such  an  evil 
that  the  constitution  meant  to  remedy,  and  the  remedy 
is  of  no  avail  unless  faithfully  and  rigidly  administered. 
There  are  several  cases  in  which  the  question  has  been 
presented,  in  some  of  which  this  provision  has  been  di- 
rectly enforced,  and  in  others  the  duty  of  applying  it 
in  a  proper  case  distinctly  recognized  (see  People  v. 
Hills,  35  N.  Y.,  449  ;  Sun  Mut.  Ins.  Co.  v.  Mayor, 
4  SeU.,  259  ;  People  v.  McCann,  16  N.  T.,  58  ;  Mayor 
c.  Colgate,  2  Kern.,  146). 

The  order  for  a  peremptory  mandamus  was  there- 
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fore  erroneously  or  improvidently  granted,  and  it  must 
be  reversed  with  costs. 

J.  F.  BABNARD,  J. — The  act  under  which,  the 
mandamus  issued  is  a  snare.  The  legislature,  in  1862, 
authorized  the  common  council  to  open  certain  streets 
by  a  general  geographical  description,  and  not  by  the 
name  of  the  street,  and  also  dispense  with  the  usual 
petition  of  owners  of  property  to  be  affected  thereby. 
In  1867  an  additional  section  is  enacted,  to  the  effect 
that  the  expense  of  the  proceedings  under  the  act 
shall  be  included  in  the  next  tax  levy  of  the  Thirteenth, 
Fourteenth,  Fifteenth,  Sixteenth,  Eighteenth  and  Nine- 
teenth Wards  of  Brooklyn.  In  18(59  the  act  in  ques- 
tion is  passed,  directing  the  opening  of  Pratt-street  to 
be  paid  for  in  the  manner  now  provided  for  by  law  for 
opening  that  part  of  North  Thirteenth  street  which  is 
claimed  by  the  act,  and  in  pursuance  thereof.  North 
Twelfth-street  was  recently  opened  under  the  title  of 
"An  Act  to  alter  the  commissioners'  map  of  the  city 
of  Brooklyn."  North  Thirteenth-street  has  never  been 
opened.  I  assume  it  would  have  been  under  the  law 
of  1862,  as  amended  in  1867,  although  it  is  not  named 
in  these  acts.  By  the  act  of  1869,  part  of  North  Thir- 
teenth-street, which  was  never  opened,  is  closed. 
Pratt-street  is  opened.  These  subjects  might  properly 
come  under  the  title,  but  a  provision  is  inserted  that 
the  street  shall  be  paid  for  in  the  manner  now  pro- 
vided for  by  law  for  opening  that  part  of  North  Thir- 
teenth-street which  is  by  the  act  closed.  This  is  not 
within  the  title.  Who  could  tell,  from  the  title,  that 
the  city  charter  was  altered  as  to  the  mode  of  payment 
for  the  expenses  of  this  street?  Is  it?  How  was 
North  Twelfth-street  opened,  and  how  paid  for  ?  The 
papers  are  silent. 

I  think  the  order  granting  a  peremptory  writ  of  man- 
damus should  be  reversed,  with  ten  dollars  costs. 

Order  accordingly. 
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CROFUT  against  BRANDT. 


New   York  Common  Pleas ;  Special  Term,  No- 
vember, 1872. 

•SHEKIFF'S  FEES  ON  EXECUTION. — TAXATION. 


The  sheriff  is  not  entitled  to  any  other  fees  than  those  expressly  al- 
lowed by  statute.* 

*  Although  by  2  Rev.  Stat.,  645,  the  sheriff  is  allowed  certain  fees 
for  executing  process,  and  for  "serving  an  execution  for  the  collec- 
tion of  money,"  neither  the  Revised  Statutes  nor  the  Code  of  Pro- 
cedure make  any  allowance  to  a  sheriff  for  the  fees  of  a  person  em- 
ployed by  him  to  watch  and  take  care  of  property  levied  on  under  an 
execution  issued  to  him.  JV.  T.  Com.  PL,  1870,  Lynch  ?;.  Meyers,  3 
Daly,  256. 

The  taxation  of  the  sheriff's  fees  on  an  execution  cannot  be  had  on 
the  requisition  of  the  sheriff  himself,  but  only  on  that  of  the  defend- 
ant in  the  execution,  upon  objection  made  by  him.  II. 

In  an  action  by  the  sheriff  to  recover  keeper's  fees  incurred  upon 
the  defendant's  promise  to  pay  the  expenses  of  a  keeper,  —  Held,  that 
no  such  expenses  should  be  recovered,  except  upon  competent  proof 
that  the  same  had  been  incurred  in  compliance  with  such  promise, 
and  that,  as  there  was  no  statute  authorizing  a  taxation  of  such  ex- 
penses by  a  judge,  his  certificate  was  not  evidence  that  they  had  beeu 
incurred.  Ib. 

Three  dollars  a  day,  —  Held,  a  reasonable  sum  for  watchmen.  N. 
T.  Superior  Ct.,  1869,  Hoyt  v.  Phillips,  1  Sweeny,  76. 

Where  an  execution  had  been  levied  upon  property  sufficient  to 
pay  the  judgment,  and  the  judgment  was  compromised  for  less  than 
the  whole  amount,  —  Held,  that  the  sheriff  was  entitled  to  poundage 
upon  the  whole  amount  of  the  judgment.  [17  Wend.,  14.]  Section 
243  of  the  Code  of  Procedure  relates  exclusively  to  judgments  in  at- 
tachment suits.  Ib. 
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The  statutes  fixing  the  fees  of  a  sheriff,  for  services  upon  an  execu- 
tion,— stated. 

On  execution,  his  poundage  is  limited  to  two  and  a  half  per  cent,  on 
two  hundred  and  fifty  dollars  ;  and  one  and  a  quarter  per  cent,  on 
the  excess  over  two  hundred  and  fifty  dollars.  His  charge  for 
advertising  sale  is  limited  to  two  dollars,  with  one  dollar  ad- 
ditional, if  execution  be  stayed  after  advertising  and  before  sale. 
His  fee  for  receiving  and  entering  execution  is  fifty  cents,*  and  for 
return,  thirteen  cents ;  and  for  travel,  if  not  more  than  one  mile, 
six  cents. 

He  cannot,  on  an  execution,  claim  extra  fees  for  expense  of  keepers ; 
nor  charges  for  cartage  and  storage  not  necessary  for  the  purpose 
of  making  an  immediate  sale;  nor  auctioneer's  charges  for  selling 
goods,  except  where  he  sells  by  an  auctioneer  at  the  request  of  the 
party;  nor  charges  for  insurance;  for  cataloguing  goods ;  nor  for  re- 
funding purchasers'  deposits. 

If  any  claim  arises  in  his  favor  for  extra  services  or  expenses  ren- 
dered upon  special  request  outside  the  scope  of  his  official 
duty,  his  remedy  is  by  action.  Such  expenses  cannot  be  alloAved 
on  taxation,  which  is  limited  to  the  adjustment  of  mere  statutory 
fees. 

Taxation  of  sheriff's  fees  on  execution. 

This  action  was  brought  by  Andrew  J.  Crofat 
against  John  Brandt.  The  facts  are  sufficiently  stated 
in  the  opinion. 

If,  after  the  levying  of  an  execution  under  a  judgment,  the  judg- 
ment be  modified  on  appeal  by  reducing  it  in  amount,  the  sheriff  is 
only  entitled  to  collect  his  fees  on  the  amount  of  the  judgment  as 
modified,  even  though  he  has  never  released  bis  original  levy. 
Buffalo  Superior  Ct.  Sp.  T.,  1872,  Dole  v.  N.  Y.  Central  R.  R.  Co.,  13 
AW.  Pr.  N.  8.,  385. 

On  appeal  from  the  taxation  of  sheriff's  fees,  where  no  proof 
whatever  is  furnished  by  the  sheriff,  the  correctness  of  his  charges 
will  be  determined  upon  the  evidence  furnished  by  the  party  object- 
ing. N.  Y.  Superior  Ct.,  1869,  Hoyt  v.  Phillips,  1  Sweeny,  76. 

*  He  is  not  entitled  to  duplicate  this  fee,  charging  it  once  under 
each  statute  (Buck  v.  City  of  Lockport,  43  How.  Pr.,  283). 
N.S. — XIII — 9 
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Brown,  Hall  &  Vunderpoel,  for  the  sheriff. 
O.  Bainbridge  Smith,  for  the  defendant. 

ROBINSON,  J. — The  execution  in  this  case  was  issued 
out  of  this  court  to  the  sheriff,  against  the  property  of  the 
defendant,  upon  a  judgment  of  the  marine  court,  which, 
by  virtue  of  the  filing  of  a  transcript  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  under  the 
provisions  of  section  68  of  the  Code,  became  a  judg- 
ment of  this  court.  It  directed  the  levy  and  collection 
of  the  amount  of  the  judgment,  nine  hundred  and 
eighty-nine  dollars  and  thirty  one  cents,  with  interest 
from  July  9,  1872 ;  and  on  the  next  day  the  sheriff 
levied  upon  sufficient  property  of  the  defendant,  con- 
sisting of  straw  and  other  kinds  of  hats  and  office  fur- 
niture, situate  at  66  Spring -street,  to  satisfy  the  execu- 
tion, which  was  at  once  advertised  for  sale.  The  sale, 
however  was  not  commenced  until  August  16,  when, 
as  it  was  being  proceeded  with,  it  was  stopped  by  an 
injunction,  and  whatever  deposits  were  made  by  pur- 
chasers were  refunded  them.  Under  this  condition  of 
the  case  the  following  bill  is  presented  for  taxation,  by 
and  on  the  part  of  the  sheriff,  for  his  fees  and  charges : 

THE  BILL  AS   PRESENTED. 

1.  Poundage  on  an  execution  of  $989.31 $25  98 

2.  Levy  and  return 2  69 

3.  Expenses  keeping  and  watching  property 

when  levied  on 150  00 

4.  Labor,  taking  property,  &c 20  00 

6.  Amounts  paid  for  cartage  ...     110  50 

6.  Storage  and  insurance 45  00 

7.  For  services  preparing  goods  for  sale,  and 

catalogue    on    sale ;    and  in  refunding 
deposits,  on  service  of  injunction 65  00 

Total ...$419  17 
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The  sheriff,  as  well  as  all  other  public  officers  are, 
at  common  law,  entitled  to  no  compensation  for  per- 
forming any  acts  of  official  duty,  but  by  statute  certain 
amounts,  by  way  of  fees,  are  allowed  to  be  received 
and  collected  by  them.  There  is,  however,  a  gen- 
eral prohibition  against  their  taking  or  receiving  any 
other  or  greater  fee  or  reward  for  any  service  than  that 
allowed  by  law  (2  Rev.  Stat.,  650,  §  5)  ;  also  from  de- 
manding any  fee  or  compensation  allowed  by  law  for 
any  service  unless  it  is  actually  rendered  (Id. ,  §  6),  and 
any  violation  of  this  provision  is  made  a  misdemeanor, 
and  the  person  guilty  thereof  is  made  liable  to  the 
party  aggrieved  in  treble  damages  (/<$.,  §  7).  It  is 
also  made  the  duty  of  any  court,  at  which  a  grand 
jury  is  summoned,  to  charge  it  specially  to  inquire  in- 
to any  violation  of  this  law  (Laws  of  1847,  ch.  455,  §  17). 
On  settlement  of  an  execution  or  any  suit  or  demand, 
the  sheriff,  upon  being  required  by  the  defendant, 
and  on  his  paying  the  expense  of  taxation  (now  no- 
thing), is  thereupon  prohibited  from  collecting  any 
fees  without  their  being  taxed  (2  Rev.  Stat.,  652,  §  1,  2). 

Notwithstanding  these  guards  against  extortion  by 
public  officers,  the  bill  presented,  I  regret  to  say,  is  but 
a  specimen  of  those  emanating  from  the  sheriff's  office 
that  are  brought  to  the  notice  of  the  court.  By  statute 
that  officer  is  allowed,  for  serving  an  execution  for  the 
collection  of  money,  six  cents  per  mile  for  traveling  to 
make  service,  in  going  from  the  court  house ;  for  col- 
lecting the  sum  of  two  hundred  and  fifty  dollars,  two 
cents  and  five  mills  per  dollar,  and  for  every  dollar 
collected  more  than  two  hundred  and  fifty  dollars, 
one  cent  and  two  and  a  half  mills ;  advertising 
goods  and  chattels  for  sale,  two  dollars  ;  and  if  the  ex- 
ecution be  stayed  or  settled  after  advertising  and  before* 
sale,  one  dollar ;  for  returning  a  writ,  twelve  and  a 
half  cents  (2  Rev.  Stat.,  644,  §  33)  ;  and  by  the  act  of 
1850,  chapter  225,  section  1.  he  is  allowed  a  further  fee 


132          ABBOTT'S  PRACTICE  REPORTS. 

Crofut  v.  Brandt. 

of  fifty  cents  for  receiving  and  entering  the  execution. 
I  find  no  warrant  in  any  of  the  statutes  for  any  other 
charges  in  addition  to  these  fees  for  expenses  or  dis- 
bursements incurred  in  executing  such  a  process.  In 
certain  other  cases  provision  is  made  for  his  compensa- 
tion, expenses  and  disbursements,  to  wit :  by  272.  &,  646, 
amended  by  L.  1871,  c.  415,  in  certain  proceedings  by 
way  of  attachment,  in  addition  to  specific  fees,  he  is  to 
be  awarded  such  additional  compensation  for  his  trou- 
ble and  expense  in  taking  possession  and  preserving 
the  property  attached,  as  may  be  certified  or  allowed 
by  the  taxing  officer  ; — also  for  making  an  inventory 
and  appraisal,  and  for  drafting  and  copying  the  inven- 
tory. So  by  section  215  of  the  Code,  on  claim  and  de- 
livery of  personal  property,  he  is  allowed  his  lawful 
fees  for  taking  and  his  necessary  expenses  for  keeping 
the  same  ;  and  by  section  243,  on  proceedings  under 
attachment  authorized  by  the  Code,  the  same  fees  and 
compensation  for  services,  and  the  same  disbursements 
as  are  allowed  for  the  like  services  by  chapter  5,  tit.  1, 
part  2,  of  the  Revised  Statutes  (2  Rev.  Slat.,  1-12), 
which,  according  to  2  IZev.  Stat.,  5  ed.,  926,  may  be 
allowed  him  in  addition  to  his  fees  ;  that  is,  such  com- 
pensation for  his  trouble  and  expenses  in  taking 
possession  of  and  preserving  the  property  attached,  as 
the  officer  issuing  the  warrant  shall  certify  to  be  rea- 
sonable. 

These  enactments  making  express  provision  for  his 
expenses  in  other  cases,  by  ordinary  rules  of  construc- 
tion, preclude  any  implication  that  it  is  to  be  tacitly 
understood,  that  any  not  mentioned,  are  to  be  allowed 
on  executions  against  property,  whatever  the  exigency 
of  the  particular  case.  The  sheriif,  as  well  as  all  other 
public  officers,  accepts  office  upon  condition  of  perform- 
ing its  entire  duties  for  such  compensation  as  is  speci- 
fically allowed  by  express  provision  of  law,  and  with- 
out right  to  claim  any  other  remuneration.  This  neces- 
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sarily  includes  and  limits  the  power  of  the  officer  to 
delegate  to  any  other  person  any  right  to  any  extra 
compensation,  which  he  could  not  himself  claim.  The 
fees  allowed  are  not  quisquid  honorarium,  but  are  for 
doing  or  performing  the  service.  The  officer  takes  his 
office  cum  onere,  as  well  with  its  honors  and  profits  as 
with  the  duty  of  performing  each  service  required  of 
him  by  law,  however  onerous,  expensive  or  respon- 
sible. He  takes  the  good  with  the  bad,  the  cases  that 
are  remunerative  with  those  that  are  expensive,  and 
for  such  compensation  as  the  law  specifically  affords. 
As  to  some  duties,  the  labor  and  responsibility  may 
be  trifling  in  comparison  with  the  reward,  while  as  to 
others  it  may  be  wholly  inadequate  to  the  trouble  and 
hardship  incident  to  the  particular  case.  In  respect 
to  executions  for  the  collection  of  money,  he  may  in 
some  cases  collect  large  sums  by  voluntary  payment 
or  seizure  of  coin,  and  easily  gain  his  fees,  while  in 
others  he  may  be  involved  in  great  trouble  and  ex- 
pense in  capturing,  taking  care  of,  and  holding  the 
property  until  he  can  effect  a  sale.  Yet  in  the  latter 
case  the  law  affords  him  no  greater  indemnity  or  re- 
muneration for  the  complete  service  of  the  execution, 
notwithstanding  any  hardship  or  expense  incurred, 
than  in  the  former.  In  either  case  he  can  only  demand 
or  receive  the  legal  fees,  and  allowances  made  by  the 
statute  intended  for  all  cases.  Even  a  promise  to  pay 
him  extra  compensation  for  extra  services  in  the  per- 
formance of  his  official  duty  or  such  acts  as  are  inci- 
dent thereto  is  void  (Chitty  on  Cant.,  582;  Hatch  v. 
Mann,  15  Wend.  44  \  And  as,  Senator  TKACY  in  the 
latter  case  (p.  49),  says,  "that  a  public  officer  whose 
fees  are  prescribed  by  law  may  maintain  an  action 
to  recover  an  additional  sum  promised  him  by  a  party 
for  doing  his  official  duty,  is  a  monstrous  proposition, 
fraught  with  every  kind  of  mischief.  The  pretense  that 
it  is  for  extra  services,  would  cover  any  conceivable 
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corruption  or  extortion."  Whatever  care,  labor  or 
expense  the  condition  of  the  property  levied  on  in  this 
case  required,  the  sheriff  was  bound  to  provide,  and 
(except  as  to  existing  liens)  bear  as  part  of  his  official 
duty  beyond  what  his  fees  afforded  him  by  way  of 
compensation  (Buckle  v.  Bewes,  5  D.  &  R.,  495  ;  3  B. 
&  (7.,  688  ;  Bilke  a.  Havelock,  3  Campb.,  374  ;  Slater  t>. 
Haines,  7  Mees.  &  W.,  413  ;  Hatch  v.  Mann,  15  Wend., 
47,  and  cases  there  cited). 

As  to  the  extra  charges,  not  specifically  allowable  by 
statute,  the  right  to  claim  by  way  of  taxable  fees  for 
any  expense  for  keepers  has  been  repudiated  in  Down- 
ing fl.  Marshall,  37  N.  F.,  380;  Lynch  v.  Meyer,  3 
Daly,  256 ;  Lord  ».  Richmond,  38  How.  Pr.,  173.  So 
as  to  auctioneer's  charges  in  selling  the  goods,  because 
the  sheriff  is  bound  to  make  a  sale  of  the  goods  him- 
self (GJiitty  on  Cont.,  583  ;  Woodgate  v.  Knatchbull,  2 
T.  R.,  157  ;  Crocker  on  Sheriffs,  2  ed.,  §  1162).  It  is 
only  when  he  sells  the  goods  by  an  auctioneer  at  the 
request  of  some  party  that  he  can  make  any  claim 
against  him  for  the  expense.  As  to  cartage  and  stor- 
age his  duty  was  not,  as  in  case  of  an  attachment,  to 
keep  and  preserve  the  property  until  the  further  order 
of  the  court,  but  at  once  to  advertise  and  sell  the  goods. 
For  expenses  that  are  not  necessarily  incidental  to  the 
service,  he  has  his  remedy  by  action  against  the  party 
at  whose  request  they  were  incurred,  and  if  they  arise 
through  the  action  of  the  court,  he  should  appeal  to 
it,  for  redress  and  reimbursement  from  the  party  occa- 
sioning them.  If  any  right  of  action  exists  upon  the 
part  of  the  sheriff  for  extra  services  or  expenses  out- 
side the  scope  of  his  official  duty,  it  must  be  pursued 
against  the  party  at  whose  request  they  have  been 
rendered  ;  they  constitute  no  lien  on  the  property 
levied  on,  nor  can  they  be  allowed  on  taxation,  which 
is  limited  to  the  adjustment  of  mere  statutory  fees  and 
allowances.  Under  these  views,  the  fees  of  the  sheriff, 
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as  properly  taxable  in  the  present  case,  are  as  fol- 
lows : — 

THE  BILL   AS    ALLOWED. 

Poundage  on  $989.31,  and  interest  to  August  16, 

$9.91  ;  $997.21.     On  $250,  at  2£  per  cent $6  25 

On  $747.21,  at  1±  per  cent 9  35 

Advertising  sale  of  goods . 2  00 

Fee  after  advertising  and  before  sale 1  00 

Receiving  and  entering  execution 50 

Travel,  one  mile 06 

Return..  13 


Total $19  29 

At  which  amount  the  bill  is  taxed,  and  the  other  or 
excessive  charges  are  disallowed. 


HADDEN  against  DIMICK. 

Reversing  31  How.  Pr.,  196. 

Commission  of  Appeals ;  January,  1872. 

CAUSE  OF  ACTION. — RESCISSION  OF  CONTRACT. — 
ESTOPPEL  IN  PAIS. 

Defendant  being  bound  to  consign  for  sale  all  the  goods  he  manufac- 
tured, to  plaintiffs,  tut  not  being  bound  to  manufacture,  he  refused 
to  manufacture  unless  plaintiffs  would  make  a  different  agreement 
with  him.  They  consented,  and  made  another  agreement,  but 
failed  to  keep  it,  whereupon  defendant  sold  his  goods  to  other  par- 
ties. Held,  that  plaintiffs  had  no  cause  of  action,  since  the  first 
contract  was  abrogated  by  the  second,  and  plaintiffs  having  failed 
to  keep  that,  defendant  had  a  right  to  rescind. 
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Defendant  being  bound  by  a  sealed  contract  to  consign  all  the  goods 
he  manufactured  to  plaintiffs,  they  gave  him  oral  permission  to  con- 
sign to  other  parties,  and  he  acted  on  the  permission.  Held,  that 
plaintiffs  could  not  be  allowed  to  recall  it  or  to  sue  him  for  a  breach 
of  contract. 

William  A.  Hadden  and  others,  composing  the  firm 
of  Hadden  &  Co.,  sued  Jeremiah  W.  Dimick,  in  the 
supreme  court,  to  recover  damages  for  the  violation  of 
the  following  agreement : 

"It  is  hereby  agreed  between  J.  W.  Dimick  and 
Hadden  &  Co.,  that  the  said  J.  W.  Dimick  shall,  for 
the  three  years  next  ensuing,  .  .  .  consign  exclu- 
sively to  the  said  Hadden  &  Co.,  all  the  blankets  of  his 
manufacture  to  be  sold  by  them,  and  that  the  commis- 
sion to  be  allowed  Hadden  &  Co.  for  such  sales  shall 
be  seven  and  one-half  per  cent.,  to  cover  the  guaranty 
of  debt  and  all  charges  (including  insurance  from  fire), 
to  which  the  goods  may  be  subject,  after  being  received 
in  store.  J.  W.  DIMICK, 

"New  York,  June  12,  1881.        HADDEN  &  Co." 

The  breach  of  the  contract  complained  of  by  the 
plaintiffs  was  the  sale  to  the  United  States  government 
of  14,874  blankets,  at  three  dollars  and  seventy-five 
cents  per  blanket,  without  consigning  them  to  the 
plaintiffs,  and  the  refusing  to  pay  them  a  commission 
thereon. 

For  a  defense,  it  was  set  up  that  the  sale  to  the  Uni- 
ted States  was  made  with  the  assent  of  the  plaintiffs, 
and  under  a  new  agreement  between  the  parties,  which 
plaintiffs  had  failed  to  keep.  The  facts,  as  proved  by 
defendant  to  support  his  defense,  are  given  in  the  opin- 
ion. 

The  court  directed  a  verdict  for  plaintiffs,  and  or- 
dered the  hearing  upon  the  case  and  exceptions  to  be 
had  in  the  first  instance  by  the  court  at  general  term. 
Defendant's  motion  for  a  new  trial  on  the  judge's  min- 
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ntes  was  refused,  and  defendant  appealed  therefrom  to 
the  court  at  general  term.  At  the  general  term  de- 
fendant's exceptions  were  overruled,  the  order  denying 
a  new  trial  was  affirmed  and  judgment  ordered  for 
plaintiffs  on  the  verdict.  (Reported  in  31  How.  Pr., 
196.)  Defendant  appealed  to  the  court  of  appeals. 

W.  G.  CTioate,  for  defendant,  appellant.  —  I.  The 
plaintiffs'  consent  that  defendant  might  manufacture 
the  blankets  in  question,  for  the  United  States,  and  not 
consign  the  same  to  them  for  sale  under  the  agreement, 
is  a  defense  to  this  action.  If  such  consent  were  given 
the  plaintiffs  would  clearly  not  be  entitled  to  their  com- 
missions as  such,  because  the  sale  would  not  be  within 
the  agreement. 

II.  In  this,  as  in  all  other  contracts  for  service  on  the 
one  side  and  compensation  on  the  other,  the  compensa- 
tion is  to  be  regarded  as  substantially  an  equivalent  for 
the  stipulated  service. 

III.  Such  new  agreement,  if  made,  or  consent,  if 
given,  is  clearly  sufficient  in  law  to  operate  as  a  waiver 
of  the  agreement  so  far  as  the  goods  are  concerned. 
The  principles  of  estoppel  in  pals  apply. 

John  Slosson,  for  plaintiffs,  respondents.  —  I.  The 
contract  between  the  parties  was  a  valid  and  binding 
one.  It  was  not  void  for  want  of  mutuality,  nor  because 
it  was  acknowledged  by  one  only  of  plaintiffs'  firm 
(Gram  ».  Seton,  1  Hall,  282  ;  Renwick  v.  McAllister, 
5  N.  T.  Leg.  Obs..  16;  Worrall  v.  Munn,  5  N.  T.  [1 
"Seld.],  229  ;  Smith  v.  Kerr,  3  N.  T.  [3  Qomst\  144  ; 
Skinner  v.  Dayton,  19  Johns.,  513  ;  Cady  v.  Shepherd, 
11  Pick.,  400  ;  Fishmongers'  Co.  v.  Robertson,  5  M.  & 
Or.,  131  ;  1  Pars.  onCont.,  373  ;  L'Amoreux?).  Gould, 
7  2V.  T.  [3  Ssld.],  319).  Xor  was  it  invalid  as  being  in 
restraint  of  trade  (Palmer  v.  Stebbiris,  3  Pick.,  188  ; 
Alger  v.  Thacher,  19  Id.,  SI,  and  authorities  cited  in  2 


ABBOTT'S  PEACTICE  REPORTS. 

Had  den  v.  Dimick. 

Pars,  on  Cont.,  254,  note  ;  Dunlap  ?).  Gregory,  10  N.  Y. 
[6  Seld.],  241 ;  Van  Marter  v.  Babcock,  23  Barb.,  633  ; 
Holbrook  v.  Waters,  9  How.  Pr.,  335).  The  contract 
was  never  abrogated  nor  rescinded,  nor  was  there  any 
evidence  of  a  new  agreement. 

EARL,  Commissioner. — As  the  court  refused  to  sub- 
mit the  case  to  the  jury,  and  ordered  a  verdict  for  the 
plaintiffs,  it  is  sufficient  to  require  a  new  trial,  that 
there  was  some  evidence  tending  to  establish  the  de- 
fense which  ought  to  have  been  submittsd  to  the  jury  ; 
and,  in  considering  this  case,  I  will  assume  the  facts  to 
be  substantially  as  testified  to  by  the  defendant. 

Under  the  agreement  of  June  12,  the  defendant  was 
not  bound  to  manufacture  any  blankets  ;  but  all  he 
did  manufacture,  he  was  bound,  during  the  three 
years,  to  consign  to  the  plaintiffs  for  sale. 

The  plaintiffs,  although  they  did  not  expressly 
agree  to  sell,  were  implied ly  bound  to  sell  all  the 
blankets  which  should  thus  be  consigned  to  them,  and 
for  their  services,  charges  and  insurance,  and  for  their 
guaranty  of  payment  for  the  goods  sold,  they  were  to 
have  a  commission  of  seven  ani  one-half  per  cent. 

Under  this  agreement  the  plaintiffs  were  defendant's 
factors,  and  in  making  the  sales  of  the  goods  were, 
like  other  factors,  bound  to  follow  his  instructions. 
They  were  not  bound  to  make  him  any  advances  nor 
to  pay  him  the  cash  when  the  goods  were  sold  upon 
credit,  but  in  such  case  they  were  simply  bound  to 
guaranty  the  credit  of  their  customers. 

Under  this  agreement  the  parties  went  on  until  De- 
cember, 1861,  when,  the  sales  being  dull,  the  defend- 
ant being  short  of  money,  and  the  plaintiffs  refusing  to 
make  advances,  he  concluded  to  stop  manufacturing. 
He,  therefore,  did  stop  until  August,  1862,  when  he 
learned  that  the  government  of  the  United  States  were 
giving  out  contracts  for  blankets.  He  then  went  to  the 
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plaintiffs  and  proposed  to  them  to  start  his  looms 
again,  and  take  a  contract  from  the  government  if  they 
would  become  his  sureties  in  the  contract,  and  take  the 
government  pay  and  pay  him  cash  as  he  delivered  the 
goods,  and  he  would  allow  them  a  commission  of  seven 
and  one-half  per  cent.  This  proposition  plaintiffs  ac- 
cepted, and  the  terms  were  thus  settled,  upon  which 
the  defendant  would  again  enter  upon  the  manufacture 
of  blankets. 

The  first  effort  of  the  parties,  in  pursuance  of  this 
agreement,  to  procure  a  contract  from  the  government 
failed.  A  second  one  was  more  successful.  The  de- 
fendant, with  the  aid  of  the  plaintiffs'  agent,  obtained 
a  contract,  and  after  he  had  signed  and  become  bound 
by  the  same,  and  had  entered  upon  the  performance 
thereof,  and  for  the  purpose  had  incurred  large  ex- 
penses, the  plaintiffs  repudiated  the  agreement,  refused 
to  become  his  sureties,  and  declined  to  pay  him  cash 
for  the  goods  as  he  should  then  deliver  them  to  the 
government. 

The  defendant  then  procured  other  sureties,  and 
performed  his  contract  with  the  government.  And 
yet  it  is  claimed  by  the  plaintiffs  that  they  are  entitled 
to  their  commissions  upon  the  blankets  as  if  they  had 
been  consigned  to  them  under  the  original  written 
agreement.  I  cannot  assent  to  this  claim.  Under  the 
agreement  the  defendant  was  not  bound  to  manufac- 
ture any  blankets.  It  was  always  in  his  power  to  dic- 
tate the  terms  upon  which  he  would  commence  or  con- 
tinue the  manufacture.  He  had  the  right  to  say  that 
he  would  not  manufacture  unless  they  would  sell  for 
live  per  cent.,  or  unless  they  would  make  him  advan- 
ces or  become  his  sureties.  This  new  agreement  im- 
posed upon  or  exacted  from  the  plaintiffs,  would  in  no 
proper  sense  be  a  violation  on  the  part  of  the  defend- 
ant of  the  old  one,  because  under  that  he  was  not 
bound  to  manufacture.  It  would  take  the  goods  man- 
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ufuctured  under  it,  out  of  the  old  agreement  and  create 
new  rights  and  relations  between  the  parties.  Suppose 
the  defendant  had  refused  to  manufacture  any  blankets 
unless  the  plaintiffs  would  sell  them  for  five  instead  of 
seven  and  one-half  per  cent.,  and  the  plaintiffs  had  as- 
sented to  this,  and  the  defendant  had  then  gone  on  and 
consigned  the  goods  to  them  for  sale.  Could  they 
have  charged  seven  and  a  half  per  cent.  ?  Clearly  not. 
If  nothing  else  forbade  it,  the  law  of  equitable  estoppel 
in  pais  would. 

I  am  then  of  opinion,  that  after  this  new  agreement 
was  made,  and  in  pursuance  of  it  the  defendant  had 
entered  into  a  contract  with  the  government  and  com- 
menced its  execution,  and  the  blankets  thus  to  be 
manufactured  had  been  taken  out  of  the  old  agreement, 
they  could  not  again  be  brought  within  its  scope,  by 
the  repudiation  of  the  agreement  on  the  part  of  the 
plaintiffs. 

But  there  is  another  reason  for  a  new  trial,  still  more 
obvious.  There  was,  at  least,  evidence  tending  to  show 
that  the  plaintiffs  refused  finally  to  have  anything  to 
do  with  the  government  contract,  and  that  they  con- 
sented that  the  defendant  might  manufacture,  sell  and 
deliver  the  goods  to  the  government.  In  this  aspect 
of  the  case,  they  waived  their  right  to  the  delivery  of 
tne  goods  to  themselves,  under  their  contract.  After 
this  waiver  had  been  acted  upon  by  the  defendant, 
upon  what  principle  of  law  or  justice  could  the  plain- 
tiffs claim  their  commissions  \  A  party  entitled  to  the 
performance  of  a  sealed  contract  may  waive  its  per- 
formance by  parole,  and  after  he  has  thus  waived  it,  he 
is  estopped  from  claiming  a  non-performance  induced  by 
his  own  conduct  (Fleming  v.  Gilbert,  3  Johns.  Ck.,  528). 

I  am,  therefore,  of  the  opinion  that  the  judgment 
should  be  reversed  and  new  trial  granted,  costs  to  abide 
event. 

Judgment  accordingly. 
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BUFFALO   UNION   IRON  WORKS   against  THE 
CITY  OF  BUFFALO. 

Buffalo  Superior  Court,  General  Term;  November, 

1870. 

JUDICIAL  NOTICE. — CHARTER  OF  BUFFALO. — ASSESS- 
MENT FOR  LOCAL  IMPROVEMENT. 

It  seems,  that  in  an  action  concerning  an  assessment  for  a  local  im- 
provement, and  the  abatement  of  a  nuisance,  the  court,  if  held  at 
the  place  where  the  cause  of  action  arises,  may  take  notice  of  the 
localities  affected. 

Under  the  act  (2  Laws  of  1857,  641,  ch.  764,  §  6),  authorizing  the  city 
of  Buffalo  to  remove  obstructions  in  Buffalo  creek,  and  assess  the 
expense  on  adjoining  owners, — Held^  that  the  city  had  power  to  lay 
an  assessment  for  the  expense  of  removing  an  obstruction  which 
they  might  have  abated  as  a  nuisance,  even  though  it  was  caused  by 
their  own  negligence. 

Appeal  from  a  judgment. 

The  Buffalo  Union  Iron  Works  brought  an  action 
in  the  Buffalo  superior  court  against  the  city  of  Buf- 
falo, to  have  declared  illegal  certain  assessments  levied 
upon  plaintiffs'  property,  and  to  have  defendants  en- 
joined from  collecting  the  same.  These  assessments 
had  been  made  to  defray  one-half  the  expense  of  re- 
moving certain  obstructions  in  the  Buffalo  river,  on  the 
banks  of  which  plaintiffs  owned  land.  The  facts  are 
stated  in  the  opinion. 

Wadsworth  &  White,  for  plaintiffs. 
B.  H.  Williams,  for  defendants. 

In  March,  1870,  the  following  opinion  was  delivered 
at  the  trial : 
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MASTEN,  J. — In  July,  1849,  the  defendant  brought  an 
action  in  this  court  against  one  John  Kennedy,  for  the 
recovery  of  a  penalty  incurred  by  a  violation  of  an  ordi- 
nance of  the  city.  It  at  the  same  time  sued  out  under  sec- 
tion 125  of  title  7  of  chapter  132  of  the  Laws  of  1843,  an 
attachment  to  the  sheriff  of  Erie  county,  against  a  cer- 
tain float,  lying  in  the  waters  of  Buffalo  creek,  being  the 
hull  of  the  steamboat  Jefferson,  converted  into  a  float- 
ing elevator.  The  said  sheriff  by  virtue  of  said  attach- 
ment seized  said  float  and  moved  it  up  the  creek  and 
moored  it.  Upon  motion  the  said  attachment  was  sub- 
sequently set  aside.  During  the  summer  or  fall  of  1849. 
the  float  sunk  in  said  creek  near  the  center  thereof. 
Its  upper  parts  were  carried  away  by  the  elements,  and 
it  became  inbedded  in  and  covered  with  earth,  and  was 
abandoned. 

The  wrecks  of  other  vessels  sunk  upon  it  and  along 
side  of  it,  and  also  became,  by  the  action  of  the  current, 
imbedded  in  and  covered  with  water,  and  obstructed 
the  navigation  of  the  creek. 

At  the  time  the  defendant  instituted  the  proceeding 
stated  in  the  pleadings  to  remove  said  instructions, 
and  deepen  the  creek  at  the  point  of  their  location, 
there  was  six  feet  of  water  over  said  wrecks.  The  de- 
fendant caused  the  earth  which  had  accumulated 
around  said  wreck  to  be  taken  out  by  a  dredge,  the 
wrecks  removed  and  the  creek  deepened  at  that  point. 

This  action  is  to  restrain  the  defendant  from  enforc- 
ing an  assessment,  made  to  defray  a  portion  of  the  ex- 
penses of  the  work  above  mentioned,  upon  the  allega- 
tion that  it  is  illegal. 

Its  illegality  is  put  upon  two  grounds  : 

1.  The  want  of  power. 

The  resolution  of  the  defendant  ordering  the  work 
to  be  done,  as  set  forth  in  the  pleadings  is,  "  that  the 
obstructions  in  Buffalo  river  be  cleared  by  removing 
the  wrecks  of  old  boats  at  the  southerly  line  of  Aurora- 
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street,  in  accordance  with,  the  plan  and  specifications 
on  file  in  the  city  surveyor's  office." 

The  plaintiff  contends  that  the  only  power  possessed 
by  the  defendant  is  to  be  found  in  section  '26  of  title 
8  of  its  charter  ;  and  that  is,  "  to  deepen,  cleanse  and 
repair  any  part  of  Buffalo  creek  within  the  city,"  and 
it  is  said  this  does  not  include  the  removal  of  ob- 
structions. 

I  think  that  both  the  word  "  deepen  "  and  the  word 
"  cleanse,"  when  applied  to  the  subject  to  which  they 
are  in  the  above  section,  embraced  the  removal  of  such 
obstructions  as  those  in  question  were. 

Section  6  of  chapter  764  of  the  Laws  of  1857,  au- 
thorize the  defendant  to  dredge  and  clear  obstructions 
from  and  in  Buffalo  creek  inside  of  the  north  pier,  and 
the  canals,  basins,  slips  and  docks  belonging  to  the 
city,  and  put,  keep  and  maintain  the  same  in  naviga- 
ble condition,  and  cause  not  less  than  one-half  the  ex- 
pense thereof  to  be  assessed  upon  the  property  ben- 
efited. 

The  north  pier  is  at  the  mouth  of  the  creek.  The 
obstructions  in  question  were  above  the  mouth  of  the 
creek. 

By  "inside  of  the  north  pier,"  I  understand  is 
meant  in  the  Buffalo  creek  above  its  mouth.  In  sec- 
tion 29,  title  5,  of  the  defendant's  charter,  power  is 
given  to  the  defendant  to  "dredge  the  lake  at  the 
mouth  of  the  Buffalo  creek  outside  of  the  north  pier." 

In  trying  a  cause  like  this  here  on  the  scene  of  ac- 
tion, I  suppose  it  is  intended  that  the  court  shall  take 
notice  of  the  different  localities. 

If  not,  I  cannot  say  that  the  obstructions  removed 
were  not  in  every  sense  inside  of  the  north  pier,  but 
must,  under  section  39,  title  5,  of  the  defendant's 
charter,  in  order  to  sustain  the  assessment,  presume 
they  were,  until  the  contrary  is  made  to  appear. 
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I  think  the  objection  of  want  of  power  in  the  de- 
fendant is  not  well  taken, 

2.  That  the  obstruction  was  created  by  the  defendant 
itself  by  wrongfully  taking  the  float  and  moving  it  up 
the  creek  and  leaving  it  to  its  fate. 

Upon  the  attachment  under  which  the  float  was 
seized  being  set  aside,  the  defendant  doubtless  became 
a  trespasser  by  relation,  and  liable  to  respond  to  the 
owner  of  the  float  for  damages. 

But  at  the  time  the  defendant  took,  under  its  charter, 
the  measures  set  out  in  the  pleadings  to  remove  this 
obstruction  in  the  river,  this  wreck  had  been  sunk  and 
all  possession  of  control  over,  or  claim  of  property  in 
it,  had  been  abandoned  for  over  nineteen  years. 

There  was  then  no  one  under  any  common  law  ob- 
ligation to  remove  it,  nor  under  any  liability  at  law  for 
injuries  it  might  occasion  (Shearm.  <&  J?,.  on  Negli- 
gence, §  583 ;  Rex  «.  Watts,  2  Esp.,  675  ;  White  ». 
Crisp,  26  Eng.  Law  &  Eq.,  532 ;  10  Excli.,  312  ; 
Brown  v.  Mallett,  5  O.  B.  [J/.,  G.  &  &],  599  ;  Hancock 
».  Y.  N.  C.  &  B.  R.  Co.,  10  C.  B.  [70  M  C.  £.],  348  ; 
I  J.  Scoff;  Taylor  v.  Atlantic  Mutual  Ins.  Co.  37  AT. 
r.,  275).  ' 

The  only  duty  which  rested  upon  the  defendant  to 
remove  this  wreck  was  that  imposed  by  its  charter,  and 
in  the  discharge  of  which  it  instituted  the  proceedings 
now  under  review. 

The  complaint  must  be  dismissed,  with  costs. 

From  this  decision  plaintiffs  appealed  to  the  court 
at  general  term,  where  the  following  opinion  was  de- 
livered. 

YERPLA^TCK,  J. — On  April  17,  1857,  and  for  many 
years  prior  to  that  day,  there  had  been  an  obstruction 
to  navigation  in  the  Buffalo  creek,  at  the  southerly 
line  of  Aurora-street,  and  about  one  hundred  feet  dis- 
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tant  westerly  from  the  dock  of  the  easterly  side  of  said 
Buffalo  creek,  and  ID  side  of  the  north  pier,  caused  by 
the  sinking  of  the  hull  of  the  steamer  Jefferson  and  two 
canal  boats  at  that  point. 

On  the  said  April  17,  1857,  the  legislature  of  the 
State  of  New  York  passed  an  act  which  took  effect  as 
law  upon  the  same  day,  authorizing  the  common  coun- 
cil of  the  city  of  Buffalo  to  dredge  and  clear  obstruc- 
tions from  and  in  Buffalo  creek  inside  of  the  north 
pier,  and  put,  keep  and  maintain  the  same  in  navigable 
condition  ;  and  cause  not  less  than  one-half  of  the  ex- 
pense thereof  to  be  assessed  upon  the  property  ben- 
efited (Laws  0/1857,  ch.  764,  §  6). 

Under  and  in  pursuance  of  the  power  thus  granted 
the  common  council  of  the  city  of  Buffalo,  in  the  year 
1869,  took  the  proceedings  required  by  law  and  the 
charter  of  the  defendant  to  be  taken,  in  removing  the 
obstructions  mentioned  in  the  complaint,  and  in  levy- 
ing the  assessment  to  pay  one-half  of  the  expense  there- 
of.  The  only  objection  made  by  the  plaintiff  to  the 
regularity  of  the  proceedings  is,  that  the  resolution  of' 
the  council  passed  March  1,  1868,  mentioned  the  wreck 
to  be  removed  as  the  wreck  of  the  old  steamboat  Con- 
stellation and  not  of  the  Jefferson  ;  but  the  complaints 
allege  that  the  wreck  of  the  steamer  Constellation  so 
referred  to  in  said  resolution  is  the  wreck  of  the  elevator 
Jefferson,  &c.,  and  the  resolution  of  the  council  passed 
April  26,  1869,  orders  and  determines  that  the  obstruc- 
tions in  Buffalo  creek  be  cleared  by  removing  the 
wreck  of  old  boats  at  the  points  designated.  There  is 
therefore  no  force  in  the  objection  made  to  the  regular- 
ity of  the  proceedings  of  the  council.  A  portion  of  the 
said  assessment  was  levied  upon  the  property  of  the 
plaintiff,  and  this  action  is  brought  to  have  the  said 
assessment  declared  illegal,  and  to  restrain  and  enjoin 
the  defendant  from  collecting  the  same. 

In  addition  to  the  objection  of  regularity  which  I. 
N.  s. — xin — 10 


146          ABBOTT'S  PRACTICE  REPORTS. 

Buffalo  Union  Iron  Works  v.  City  of  Buffalo. 

have  thus  considered,  it  is  claimed  that  the  defendant 
has  no  -power  to  remove  said  obstruction  and  assess 
the  expense  thereof,  or  any  part  of  it,  upon  the  prop- 
erty benefited,  and  secondly,  that  the  obstruction  was 
created  by  the  defendant  by  wrongfully  taking  the 
float,  or  as  it  is  termed  in  the  complaint,  "an  elevator 
or  building,"  from  the  place  where  it  had  been  perma- 
nently moored  or  fastened,  and  towing  it  to  a  place  near 
the  southerly  line  of  Aurora- street,  and  there  carelessly, 
negligently  left  the  same  and  took  no  care  thereof,  and 
that  solely  on  account  of  such  unlawful  negligence  and 
wrongful  acts  of  the  defendant,  the  said  float  or  build- 
ing was  destroyed  and  wrecked,  and  sunk  in  Buffalo 
Creek,  on  or  about  July  21,  1849,  and  became,  and 
down  to  July  1,  1869,  was,  a  permanent  obstruction  to 
the  navigation  of  said  Buffalo  creek  and  a  public 
nuisance. 

Whatever  power  the  city  of  Buffalo  may  have  had 
to  remove  the  said  obstruction,  as  a  public  nuisance,  or 
because  the  acts  of  the  defendant  have  tended  or 
caused  the  obstruction,  it  cannot  be  doubted  that  under 
the  act  of  1857,  the  defendant  had  the  power  to  remove 
obstructions  to  the  navigation  of  Buffalo  creek,  and 
put,  and  keep,  and  maintain  the  said  creek  in  a  naviga- 
ble condition,  and  assess  not  less  than  half  the  expense 
thereof  on  property  benefited,  for  these  powers  are 
expressly  given  by  that  act.  Buffalo  creek  is  a  nav- 
igable stream,  and  not  only  the  owners  of  property 
benefited  by  the  removal  of  obstructions,  but  the  public, 
are  interested  in  having  the  creek  put  and  kept  in  a 
navigable  condition,  and  under  the  said  law  it  was  the 
duty  of  defendant  to  remove  the  obstructions. 

The  act  does  not  say  that  the  common  council  may 
remove  the  obstructions  unless  they  have  the  power  to 
abate  them,  as  a  public  nuisance,  or  unless  they  were 
created  by  the  carelessness  or  negligence  of  the  defend- 
ant, but  it  confers  the  absolute  power  to  remove  ob- 
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structions  and  put  and  keep  and  maintain  said  creek 
in  navigable  condition. 

It  follows,  therefore,  that  neither  the  claim  of  want 
of  power  on  the  part  of  the  defendant  or  that  the  de- 
fendant did  the  acts  which  tended  to  create  or  created 
the  obstructions,  and  that  therefore  the  defendant  can- 
not remove  the  obstructions  and  assess  the  property  of 
the  plaintiff  for  the  expense  thereof,  can  be  maintained. 

This  view  of  the  case  disposes  of  the  exception 
stated  in  folios  79  and  80  of  the  case.  The  proof  offered 
and  ruled  out  could  not  in  any  way  affect  the  rights  of 
the  parties.* 

This  case  has  been  considered  upon  the  assumption 
that  the  obstruction  was  caused  by  the  negligence  of 
the  defendant,  but  it  is  proper  to  state  no  such  fact  is 
found  by  the  judge  who  tried  the  case.  And  the  case 
at  folio  75  states  that,  "  during  the  summer  or  fall  of 
1849,  the  float,  being  insufficiently  fastened,  broke  loose 
and  sunk." 

This  is  the  only  fact  stated  in  the  case  from  which 
any  negligence  or  carelessness  of  the  defendant  can 
be  inferred,  as  it  is  not  sufficient  to  charge  the  defend- 
ant with  negligence  or  carelessness  to  say  or  find  the 
float  being  insufficiently  fastened  broke  loose. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  accordingly. 


On  appeal  to  the  court  of  appeals,  the  judgment 
was  affirmed  upon  the  grounds  above  stated,  that  court 
adopting  the  foregoing  opinion  of  VERPLANCK,  J. 

*  The  proof  offered  was  the  judgment  roll  in  an  action  by  the 
owner  of  the  elevator  against  the  city,  on  the  ground  that  the  eleva- 
tor had  been  illegally  taken,  in  which  action  the  city  was  adjudged 
bound  to  pay  the  value  of  the  elevator. 
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PEOPLE  against  TWEED. 

Supreme  Court,  Third  District;  Special  Term, 
December,  1871. 

MOTION  TO  REDUCE  BAIL. 

The  nature  of  the  liability  of  bail  under  the  Code  is  substantially  the 
same  as  that  of  special  bail  under  the  old  practice;  and,  there- 
fore, the  principles  applicable  as  to  the  amount  of  bail  to  be  re- 
quired, are  the  same  now  as  formerly.  Hence,  the  general  rule  is 
that  the  probable  amount  of  defendant's  liability  determines  the 
amount  of  bail ;  and,  although  where  the  amount  is  very  large  this 
rule  may  be  relaxed,  yet  the  defendant  has  not  a  right  to  have  the 
sum  reduced  to  such  as  may  appear  sufficient  to  secure  the  presence 
of  the  defendant. 

In  this  case  the  demand  alleged  in  the  complaint  being  over  six  mil- 
lions, the  court  refused  to  reduce  the  bail  below  one  million. 

In  this  action  (which  is  reported  at  p.  25  of  this 
volume),  the  defendant  Tweed  (who  had  been  held  to 
bail  in  one  million  dollars),  upon  notice  to  the  plain- 
tiffs, moved  at  special  term  to  reduce  the  amount  of 
bail  required  by  the  order  of  arrest,  and  for  such  other 
order  as  might  be  just.  The  motion  was  made  solely 
on  the  affidavits  on  which  the  order  was  granted.  It 
was  based  on  three  grounds :  1.  That  defendant  had 
done  no  wrong  in  the  premises  and  was  liable  to  no 
one.  2.  That  the  people  were  not  the  proper  parties 
plaintiff.  3.  That  the  bail  was  too  large. 

Mashall  B.  Champlain,  the  attorney -general,  Sam- 
uel J.  Tilden  and  Charles  0'  Conor,  for  the  plaintiffs. 

John  H.  Reynolds,  and  Edwin  W.  Stoughton,  for 
the  defendant. 
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LEABNED,  J.  [Reviewed  the  facts  and  concluded 
that  upon  the  uncontradicted  papers,  defendant  ap- 
peared to  be  liable  ;  and  that  the  question  whether  the 
people  were  the  proper  parties  ought  not  to  be  passed 
upon  on  such  a  motion  as  the  present.  He  then  pro- 
ceeded as  follows :] 

Third.    Is  the  bail  too  large  ? 

It  is  not  disputed  that  the  provision  of  the  Consti- 
tution as  to  excessive  bail  applies  to  criminal  actions 
only.  And  even  if  it  applied  to  civil  actions,  the  ques- 
tions would  still  have  to  be  answered,  what  is  exces- 
sive, or,  in  other  words,  what  is  the  rule  by  which  bail 
in  civil  actions  is  regulated  ?  The  Code  has  substi- 
tuted an  order  of  arrest  for  the  old  practice  of  a  baila- 
ble capias  ad  respondendum.  But  there  appears  to 
be  no  substantial  change  as  to  the  meaning  or  effect  of 
the  proceeding.  Under  the  old  practice  the  sheriff,  on 
arrest,  took  a  bail  bond  conditioned  that  the  defend- 
ant would  put  in  special  bail,  as  it  was  termed.  The 
special  bail,  if  excepted  to,  were  required  to  justify  in 
double  the  sum  in  which  the  defendant  was  held  to 
bail.  The  bail  piece,  which  was  the  paper  signed  by 
the  special  bail,  did  not  in  its  language  express  the 
nature  of  their  liability.  It  stated  that  the  defendant 
"  was  delivered  to  bail  on  the  taking  of  his  body  to  " 
the  jail,  naming  them.  But  their  liability  ceased,  if, 
after  judgment  and  execution,  the  defendant  rendered 
himself  a  prisoner.  And  this  appears  to  be  true  under 
section  187  of  the  Code.  So  that  the  nature  of  the 
liability  of  bail,  under  the  Code,  seems  to  be  substan- 
tially the  same  as  that  of  special  bail  under  the  old 
practice.  The  principles,  therefore,  as  to  the  amount 
of  bail  to  be  required  would  seem  to  be  the  same  now 
as  formerly. 

Now,  the  rule  in  this  respect,  under  the  old  prac- 
tice, was  clear  enough.  The  amount  was  to  be  large 
enough  to  cover  all  probable  damages  (I  Burr.  Pr., 
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96).  In  an  action  of  assumpsit,  it  was  usual  to  insert 
a  sum  equal  to  twice  the  plaintiff's  demand  (/#.).  In 
actions  for  injuries  to  the  person  and  other  similar  ac- 
tions, which  were  not  bailable  as  of  course,  it  was  ne 
cessary  to  procure  a  judge's  order.  But  the  amount 
of  bail  was  always  fixed  by  the  amount  of  the  defend- 
ant's liability  in  the  action.  The  amount  was  never- 
arbitrary.  The  duty  of  the  judge,  when  he  had  any 
duty  in  the  matter,  was,  to  ascertain  what,  in  all  proba- 
bility, was  the  amount  for  which  the  defendant  was  lia- 
ble. The  counsel  for  the  defendant  in  this  case  have 
strongly  urged  that  as  the  undertaking  of  the  bail  is 
that  the  defendant  shall  at  all  times  render  himself 
amenable  to  the  process  of  the  court,  and  to  such  as 
may  be  issued  to  enforce  the  judgment,  the  inquiry 
should  be,  what  is  sufficient  to  secure  that  end  ?  But 
I  have  already  shown  that  the  obligation  of  special 
bail  under  the  old  practice  was  no  greater  than  this. 
All  that  they  undertook  was  that  they  would  surren- 
der the  defendant  on  a  ca.  sa.  after  judgment.  In 
fact,  the  obligation  of  bail  at  present,  instead  of  being 
less,  is  rather  more.  For  they  undertake  that  the  de- 
fendant shall  at  all  times  render  himself  amenable  to 
process  ;  while  the  obligation  of  special  bail  under  the 
old  practice  only  extended  to  a  surrender  on  final  pro- 
cess. I  do  not  see,  therefore,  that  the  Code  has  made 
any  change  as  to  the  principles  applicable  to  the 
amount  of  bail.  And  so  far  as  practice  under  the 
Code  is  concerned,  I  believe  that  the  uniform  rule  has 
been  that  the  probable  amount  of  the  defendant's  lia- 
bility determines  the  amount  of  bail. 

If  the  amount  involved  were  not  so  large  in  this 
case,  there  would  probably  be  no  question  as  to  the 
rule.  I  am  not  certain  that  in  a  proper  case  this  rule 
may  not  be  modified.  In  fact,  it  was  modified  in  the 
present  action.  The  alleged  conspirators,  as  set  forth 
in  the  complaint  and  shown  by  the  affidavits  as  yet  un- 
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disputed,  have  taken  more  than  three  million  five  hun- 
dred thousand  dollars.  Indeed,  the  demand  of  the 
complaint,  embracing  other  alleged  fraudulent  trans- 
actions than  those  connected  with  Garvey  and  Inger- 
soll,  was  for  more  than  six  million  dollars.  If  the  de- 
fendant Tweed  were  a  culpable  party  to  the  trans- 
actions, he  would,  of  course,  be  liable  for  the  whole 
amount  taken,  even  though  he  should  only  have  himself 
received  one  million  dollars.  But  the  bail  was  fixed 
at  the  last  sum,  the  amount  which  appeared  by  the 
affi davits  to  have  actually  passed  into  his  hands.  It 
seemed  that  there  could  be  no  hardship  to  the  defend- 
ants, if,  in  an  action  against  them,  as  alleged  joint 
wrongdoers,  they  were  required  to  give  bail,  not  to  the 
whole  amount  alleged  to  have  been  taken,  but  only  to 
the  amount  which  one  of  them  was,  by  direct  proof, 
shown  to  have  received.  It  was  then  insisted,  as  it 
has  been  since,  on  the  part  of  the  plaintiffs,  that  the 
bail  should  have  been  three  million  five  hundred  thou- 
sand dollars  ;  and,  perhaps,  on  general  principles,  the 
plaintiffs'  counsel  were  right. 

Whenever  the  public  are  deeply  moved  against  al- 
leged frauds,  and  energetic  measures  have  been  taken 
to  seek  out  and  punish  the  guilty,  there  is  danger  that 
the  excitement  may  go  too  far.  It  is  then  especially 
the  duty  of  courts  to  be  unbiased  by  any  popular  feel- 
ing, and  to  do  justice  calmly  and  without  prejudice. 
Deeply  impressed  with  this  thought,  I  have  given  to 
the  motion  before  me  my  best  and  most  earnest  consid- 
eration, under  a  feeling  of  responsibility  commensurate 
with  the  importance  of  the  case,  and  I  can  come  to  no 
other  conclusion  than  that  I  ought  not  to  vacate  the 
order  or  to  reduce  the  bail. 

Motion  denied. 
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In  the  case  of  PEOPLE  v.  CONNOLLY,  a  similar  motion 
was  made,  at  the  same  time,  based,  however,  on  de- 
fendant's affidavit  denying  any  participation  in  the 
moneys  fraudulently  obtained,  and  alleging  inability 
to  obtain  bail  in  the  amount  required. 

In  this  case  the  court,  taking  into  account  these  cir- 
cumstances,— held,  that  in  the  exercise  of  a  reasonable 
discretion,  a  modification  of  the  strict  rule  was  proper, 
and  reduced  the  bail  to  five  hundred  thousand  dollars. 

On  appeal  to  the  general  term  both  the  above  or- 
ders were  affirmed,  in  January,  1872. 


THE  SUPERVISORS  OF  NEW  YORK  against 
TWEED. 

Supreme  Court,  First  Department,  First  District ; 
General  Term,  November,  1872. 

PARTIES. — ACTION. — POWERS  OF  SUPERVISORS. — 
ACTION  IN  NAME  OF  SUPERVISORS. — REM- 
EDY FOR  BREACH  OF  PUBLIC  TRUST. 

The  board  of  supervisors  of  a  county  can  maintain  an  action  to  re- 
cover moneys  fraudulently  drawn  from  the  treasury  of  the  county, 
by  a  public  officer,  by  means  of  fictitious  claims,  and  converted  to 
his  own  use  or  misapplied. 

The  case  of  the  People  v.  Tweed  (p.  25  of  this  vol.),  questioned.* 

Form  of  a  complaint  in  such  case, — Held,  sufficient. 

Appeal  from  order  overruling  demurrer. 

*  Compare  People  v.  Albany  &  Susquehanna  R.  R.  Co.,  5  Lans., 
25;  reversing  in  part,  1  Lam.,  308;  8.  C.,  7  AM.  Pr.  N.  8.,  275;  and 
reasserting  the  doctrine  of  People  v.  Miner,  2  Lans.,  396. 

As  to  whether  both  actions  will  lie,  see  Supervisors  of  Livingston 
t.  White,  30  Barb.,  72. 
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This  action  was  brought  in  the  supreme  court  in  the 
county  of  New  York,  by  the  board  of  supervisors  of 
that  county,  against  William  M.  Tweed,  to  recover 
from  him  the  amount  of  fraudulent  and  excessive  bills, 
which  the  complaint  alleged  he  had,  as  president  of 
the  board  of  supervisors,  procured  the  audit  and  pay- 
ment of,  and  a  share  of  which  he  had  received.  The 
transactions  in  question  are  the  same  for  which  an  ac- 
tion was  brought  by  the  People  in  the  supreme  court, 
in  the  third  district  (see  People  v.  Tweed,  at  p.  25  of 
this  vol.) ;  and  the  present  action  is  one  of  those  refer- 
red to  in  the  complaint  in  that  action  (see  p.  36,  note), 
and  which  were  there  alleged  to  have  been  collusively 
brought  by  direction  of  the  mayor. 

The  complaint  in  the  present  action  alleged  that  de- 
fendant was  one  of  the  supervisors  ;  and  set  forth  the 
act  of  1870,  authorizing  the  issue  of  revenue  bonds  by 
the  mayor,  comptroller  and  president  of  the  super- 
visors, to  pay  all  claims  which  should  be  audited  by 
them.  It  alleged  that  defendant,  as  supervisor  and  as 
president  of  the  board,  was  a  trustee  of  the  property  of 
the  county ;  that  disregarding  his  duty  he  corruptly 
combined  with  others  to  present  fictitious  claims,  upon 
an  agreement  that  a  part  of  the  sums  collected  should 
be  paid  to  him  ;  that  he  procured  the  audit  and  allow- 
ance of  such  claims,  certified  them  without  examina 
tion  ;  and  that  they  were  paid,  and  a  part  of  the  pro- 
ceeds were  received  by  him  or  some  person  for  his 
use  ;  which  moneys  he  was,  as  trustee,  bound  to  pay 
over  ;  and  that  plaintiffs  had  sustained  damages  in  the 
sum  of  ten  million  of  dollars.* 

*  The  allegations  of  the  complaint  were  in  the  following  form : 

I.  That  during  the  year  1869,  and  up  to  April  27,  1870,  the  de- 
fendant was  one  of  the  supervisors  of  the  county  of  New  York,  and 
president  of  said  board. 

II.  That  on  April  26,  1870,  by  an  act  of  the  legislature  of  the 
State  of  New  York,  enacted  on  that  day,  it  was  enacted  as  follows : 
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Defendant  demurred  on  the  ground  that  plaintiffs 
had  not  legal  capacity  to  sue  ;  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  ; 
and  that  there  was  a  defect  of  parties  plaintiff  or  de- 
fendant in  the  omission  of  the  mayor,  aldermen  and 
commonalty  of  the  city. 

The  demurrer  was  submitted  on  briefs  at  special 

"All  liabilities  against  the  county  of  New ,York,  incurred  pre- 
vious to  the  passage  of  this  act,  shall  be  audited  by  the  mayor,  comp- 
troller, and  present  president  of  the  board  of  supervisors,  and  the 
amounts  which  shall  be  found  to  be  due  shall  be  provided  for  by 
the  issue  of  revenue  bonds  of  the  county  of  New  York,  payable  dur- 
ing the  year  1871." 

in.  That  by  virtue  of  his  official  position  as  member  of  said 
board  of  supervisors,  and  as  president  of  said  board,  on  April  26, 
1870,  pursuant  to  the  statute  in  such  case  made  and  provided,  the 
said  defendant  became  and  was,  at  the  days  and  times  hereinafter 
named,  a  trustee  of  the  property,  funds  and  effects  of  said  county  of 
New  York,  and  it  was  his  duty  faithfully  and  honestly  to  execute 
the  duties  and  exercise  the  powers  conferred  upon  him,  and  to  use 
the  utmost  diligence  to  prevent  waste  and  misappropriation  of  the 
public  funds. 

IV.  That  the  said  defendant,  disregarding  and  violating  his  duty 
in  the  premises,  and  corruptly  contriving  and  intending  to  cheat  and 
defraud' the  plaintiff,  at  about,  or  prior  to  the  days  and  times  men- 
tioned in  the  schedule  hereto  annexed,  did  enter  into  a  corrupt  con 
spiracy  and  agreement  with  certain  persons,  whose  names   are  men- 
tioned in  said  schedule,  and  with  certain  other  persons,  whose  names 
are  unknown  to  the  plaintiff,  to  cheat  and  defraud   the  plaintiff,  in 
form  and  manner  as  follows,  and  otherwise. 

V.  That,  pursuant  to  said  corrupt  conspiracy  and  agreement,  said 
persons  above  mentioned  did  assert,  produce,  and  claim  to  be  due  to 
them  from  said  county,  sundry  large  sums  of  money,  enumerated  in 
the  schedule  hereto   annexed,  for  divers  work,  labor,  materials  and 
commodities  by  them  alleged  to  have  been  furnished   to  said  county 
of  New  York,  at  the  request  and  employment  of  the  board  of  super- 
visors thereof. 

That  the  bills  and  claims  so  asserted  and  alleged  by  said  persons 
were  manifestly  and  grossly  excessive  and  exorbitant,  false  and  fraud- 
ulent, to  the  knowledge  of  said  claimants  and  of  the  defendant,  in 
the  following  particulars : 
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term,  before  BARRETT,  J.,  who  delivered  the  following 
opinion : 

BARRETT,  J. — Although  not  of  counsel  in  these  par- 
ticular cases  when  at  the  bar,  yet  I  was  engaged  in  suits 
between  other  parties,  having,  if  my  memory  serves 
me,  a  somewhat  similar  object. 

That  many  of  the  charges  so  made  were  wholly  false  and  fraudu- 
lent, and  the  works,  materials  and  commodities  named  therein  had 
never  been  furnished  to  said  county  of  New  York;  that  many  other  of 
the  charges  so  asserted  were  excessive  and  exorbitant,  and  exceeded 
the  market  value  of  the  articles  enumerated  more  than  tenfold. 

VI.  That  notwithstanding  his  knowledge  of  the  false,  fraudulent, 
excessive  and  exorbitant  character  of  said  claims,  the  defendant,  pur- 
suant to  his  conspiracy  and  agreement  to  cheat  and  defraud  the  plain- 
tiff, and  upon  the  understanding  and  agreement  that  a  portion  of  the 
amounts  paid  from  the  treasury  of  the  said  county  to  the  said  claimants, 
upon  said  excessive  fraudulent  bills,  should  be  paid  to  him,  the  said 
defendant  did  vote  for  and  procure  the  audit  and  allowance  of  said 
bills  by  said  board  of  supervisors,  or  by  the  mayor  of  the  city  of  New 
York,  the  comptroller  thereof  and  said  defendant,  acting  under  and 
pursuant  to  said  section  4,  chap.  382,  of  the  Laws  of  1870. 

VII.  That  said  defendant,  when  acting  with  the  mayor  of  the  city 
of  New  York,  and  the  comptroller  thereof,  under  color  of  said  section 
4,  chap.  382,  of  the  Laws  of  1870,  did  neglect  to  examine  any  of  the 
bills  and  claims  against  the  said  county  presented  to  said  officers,  and 
did  certify  the  said  claims,  without  any  examination  whatever,  pur- 
suant to  his  corrupt  agreement  and  conspiracy  with  the  claimants,  as 
aforesaid. 

VIII.  That  afterwards,  at  the  days  and   times  mentioned  in  the 
schedule  hereto  annexed,  the  said  bills,  so  allowed  as  aforesaid,  were 
paid  to  the  persons  named  in  the  said  schedule  from  the  treasury  of 
the  said  county  of  New  York,  pursuant  to  the  audit  and  allowance 
thereof,  by  the  board  of   supervisors,  or  by  the  said  mayor,   comp- 
troller, and  the  defendant,  corruptly  voted  for,  and  procured,  by  the 
defendant  as  aforesaid,  and  a  portion  or  share  of  the  amount  so  paid 
was  corruptly  received  by  the  defendant,  or  by  some  person  for  his 
use,  pursuant  to  the  conspiracy  and  agreement  aforesaid. 

IX.  That  out  of  said  extravagant,  fraudulent  and  unlawful  pay- 
ments made  as  aforesaid,  from  the  funds  of  the  said  county  of  New 
York,  large  sums  of  money,  but  of  what  amount  plaintiffs  are  not 
certainly  informed  have  by  indirection,  circuity,  cover,  connivance, 
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As  a  matter  of  taste,  therefore,  I  should  have  pre- 
ferred the  consideration  of  these  demurrers  by  another 
justice,  and  I  have  only  consented  to  examine  them 
even,  upon  the  urgent  request  of  all  the  counsel,  in  or- 
der to  save  the  term  and  to  expedite  the  parties  in  get- 
ting to  the  November  general  term. 

To  aid  in  effecting  the  latter  object,  I  must  con- 
tent myself  with  a  brief  statement  of  the  results  ar- 
rived at. 

The  elaborate  opinions  of  Justices  MILLER,  POTTER 
and  PARKER,  pronounced  at  the  general  term  of  the 
third  department,  in  the  case  of  the  people  of  the  State 
against  the  same  defendants  (p.  25  of  this  vol.),  have 
been  fully  considered  with  a  view  of  ascertaining,  first, 
whether  that  tribunal  has  in  substance  decided  that 
the  present  action  would  not  lie  ;  and  second,  whether 
the  solution  of  that  question  was  necessary  to  its  judg- 
ment. 

Each  of  these  questions  must  be  answered  in  the 

and  fraud,  been  paid  to,  and  received  by  the  defendant,  and  that  as 
trustee  as  aforesaid,  he  is  bound  to  pay  over  all  of  said  moneys  to 
the  plaintiffs,  and  is  to  them  accountable  in  law  and  in  equity  for 
the  same. 

X.  That  the  plaintiffs  have  sustained  damages  in  the  premises  in 
the  sum  of  ten  millions  of  dollars. 

XL  Wherefore,  plaintiffs  demand  that  the  amount  of  such  fraudu- 
lent and  excessive  bills  over  and  above  the  true  value  of  the  goods 
and  commodities  in  said  bills  and  claims  enumerated,  which  were 
actually  furnished  to  said  county,  may  be  ascertained,  and  that  they 
have  judgment  against  said  defendant  for  the  excess  of  said  amount 
paid  over  the  value  thereof,  and  that  a  discovery  be  had,  under  oath, 
of  the  amount  or  portion  of  said  payments  received  by  the  defend- 
ant, and  that  the  said  defendant  be  adjudged  to  hold  the  same  and 
the  proceeds  thereof  as  the  trustee  of  the  plaintiffs,  and  compelled  lo 
restore  the  same  to  the  plaintiffs,  and  that  the  plaintiffs  be  adjudged 
to  be  the  lawful  owner,  and  entitled  to  the  possession  of  the  same,  or 
the  proceeds  thereof,  in  whose  hands  soever  the  same  may  have  been 
transferred,  and  such  other  and  further  relief  as  to  the  court  may 
seem  just  and  equitable. 
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negative.  The  only  question  which  it  was  necessary 
for  that  court  to  decide  was  whether  the  people  of  the 
State,  through  the  attorney-general,  could  maintain  the 
action  before  it. 

Such,  too,  was  the  opinion  of  the  court.  MILLER, 
P.  J.,  says  that  "it  is  of  no  consequence  whether  the 
county  has  the  power  to  sue,  if  that  right  exists  in  the 
people.  It  is  quite  enough  that  the  action  can  be  main- 
tained in  the  present  form  in  the  name  of  the  People 
to  uphold  the  complaint." 

POTTER,  J.,  in  his  opinion,  says,  if  it  shall  turn  out 
that  the  State  is  unauthorized  to  bring  this  action 
against  the  wrongdoer  alone,  then  this  objection — that 
the  board  of  supervisors  had  been  omitted — is  imma- 
terial. 

If  the  attorney -general  is  not  authorized  to  bring 
the  action,  then  this  objection  also  becomes  immaterial, 
and  the  action  must  fail  upon  that  ground. 

This  brings  the  examination  to  the  only  question  in 
the  case — the  right  of  the  people  to  bring  the  action. 

For  this  reason  the  remarks  of  POTTER,  J.,  against, 
and  those  of  PARKER,  J.,  in  favor  of  the  right  of  the 
board  of  supervisors  to  maintain  the  present  action, 
were  not  essential  to  sustain  the  people's  complaint ; 
and  upon  this  question,  therefore,  the  opinion  of 
PARKER,  J.,  can  scarcely  be  termed  "dissenting." 

MILLER,  P.  J.,  sets  out  with  the  same  general  view 
as  POTTER,  J.,  but  closes  by  quoting  an  intimation 
of  the  chancellor  in  the  Attorney-General  -».  Wilson, 
Craig.  &  P.,  1,  from  which  he  concludes  that  there 
may,  perhaps,  be  two  rights  of  action  which  are  not 
inconsistent. 

Thus  it  is  evident  that  the  court  is  not  bound  by 
any  actual  determination  of  the  present  question,  nor 
even  by  a  concurrent  or  overwhelming  expression  of 
opinion. 

That  question,  thsn,  being  an  open  one,  it  only  re- 
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mains  to  be  said  that  I  have  attentively  considered  the 
elaborate  briefs  which  have  been  presented,  and  that 
my  judgment  is  entirely  convinced,  by  the  able  and  ex- 
haustive argument  of  the  learned  counsel  for  the  plain- 
tiffs, that  the  board  of  supervisors  has  a  right  to  bring 
the  present  actions,  and  that  the  present  complaints 
are  good  upon  their  face  and  should  be  sustained  upon 
demurrer. 

The  demurrer  must,  therefore,  be  overruled,  with 
costs,  and  with  the  usual  leave  to  answer  over  upon 
payment  of  such  costs. 

From  the  order  entered  on  this  decision,  the  defend- 
ant appealed. 

David  Dudley  Field,  for  defendant,  appellant ; — In- 
sisted that  the  people  and  county  could  not  both  sue, 
and  relied  on  the  opinion  in  the  People  fl.  Tweed,  above 
referred  to. 

Jonn  K.  Porter,  Geo.  TicTcnor  Curtis,  and  .Rich- 
ard 0'  Gorman,  for  plaintiffs,  respondents. 

BY  THE  COURT.* — INGRAHAM,  P.  J.  [orally,  after 
consultation.] — If  we  are  to  decide  this  case  according 
to  our  own  judgment,  without  regard  to  the  decision 
in  the  case  of  the  people  against  the  same  defendant, 
we  have  no  difficulty  in  holding  that  the  present  action 
is  well  brought,  and  that  the  supervisors  of  the  county 
have  the  right  to  sue  for  money  alleged  to  have  been 
taken  from  the  county  treasury,  and  misapplied. 

We  consider  the  statute  relating  to  boards  of  super- 
visors as  authorizing  such  actions,  and  entertain  no 
doubt  as  to  the  power  of  the  plaintiffs  to  sue  for  moneys 
due  to  the  county,  which  in  the  complaint  was  averred 
to  be  the  property  of  the  county. 

As  to  the  decision  of  the  court  in  the  third  depart- 

*  Present,  INGKAHAM,  P.  J.,  BRADY  and  LEONARD,  JJ. 
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ment,  in  the  action  brought  by  the  people,  we  cannot 
be  bound  by  it,  on  this  question,  as  the  expression  of 
that  opinion  was  not  necessary  to  the  decision  of  that 
case,  and  especially  as  such  decision  was  rendered  by 
a  divided  court.  Even  the  two  judges  who  concurred 
in  sustaining  that  action  disagreed  in  the  reasons  which 
they  assign  for  arriving  at  the  same  conclusion  of  law. 
In  the  complaint  in  that  case,  it  was  also  averred  that 
the  suit  of  the  supervisors  was  collusive,  and  that  was 
admitted  by  the  demurrer. 

Our  decision  therefore  is,  that  this  action  may  be 
maintained  by  the  board  of  supervisors. 

The  judgment  of  the  court  below  must  be  sustained, 
and  the  demurrer  overruled. 

Order  accordingly. 
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Supreme  Court,  Third  District,  Chambers ;  Novem- 
ber, 1872. 

MANDAMUS. — COMMON  SCHOOLS. — CITIZENSHIP. 

The  general  rules  governing  applications  for  the  writ  of  mandamus 
are,  that  it  cannot  be  claimed  in  every  case  where  a  person  is  in- 
jured by  the  improper  act  of  public  officers.  The  court  is  to  con- 
sider whether  the  claimant's  right  is  clear;  whether  he  has  not  a 
legal  remedy  by  action  for  damages ;  and  whether  the  officers  com- 
plained of  are  not  clothed  by  law  with  some  discretion  in  respect 
to  the  subject  of  their  acts. 

In  the  city  of  Albany,  there  being  ne  division  of  school  districts,  an 
inhabitant  cannot  claim  the  absolute  right  to  select  for  his  children 
such  school  as  he  pleases,  in  disregard  of  the  regulations  of  the 
board  of  public  instruction. 
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The  board  of  public  instruction  have  the  power,  in  their  discretion, 
to  adopt  regulations  for  the  admission  of  pupils  by  which  the  as- 
signment of  children  between  schools  affording  equal  advantages 
shall  be  determined. 

It  seems,  that  if  they  should  unlawfully  exclude  a  child  from  a  school, 
the  remedy  would  be  by  action. 

A  regulation  of  a  board  of  public  instruction,  assigning  a  particular 
school  for  colored  children,  and  excluding  colored  children  from 
schools  assigned  for  white  children,  is  not  in  violation  of  the  four- 
teenth amendment  of  the  Constitution  of  the  United  States,  which 
prohibits  the  States  from  making  or  enforcing  any  law  which  shall 
abridge,  the  privileges  and  immunities  of  citizens  of  the  United 
States. 

Motion  for  mandamus. 

William  A.  Dietz,  the  relator,  applied  for  a  manda- 
mus in  the  name  of  the  people,  against  Charles  P. 
Easton  and  others,  who  constituted  the  board  of  pub- 
lic instruction  of  the  city  of  Albany,  to  compel  the  de- 
fendants to  admit  the  relator's  children  to  a  public 
school,  near  his  residence.  The  relator  was  a  man  of 
color,  and  the  school  referred  to  was  assigned  by  the 
defendants  for  white  children  exclusively. 

A.  J.  Colvin,  for  the  relator. 
Henry  Smith,  for  the  defendants. 

LEAKNED,  J. — The  relator  moves  for  a  mandamus 
to  compel  the  defendants  to  admit  his  children  to  a 
certain  public  school  in  Albany,  near  his  residence. 
The  defendants  refuse  to  permit  his  children  to  attend 
that  school,  but  are  willing  to  have  them  attend  an- 
other public  school  in  the  city,  affording  equal  advan- 
tages. The  other  school  is  farther  from  the  relator's 
residence,  but  there  is  no  evidence  that  it  is  not  within 
a  convenient  distance. 

The  defendants  have  raised  no  question  whether  it 
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is  the  relator  or  his  children  who  are  the  proper  par- 
ties to  apply  for  this  writ. 

It  may  be  well,  in  the  outset,  to  recall  a  few  princi- 
ples applicable  to  the  writ  of  mandamus.  It  is  a  pre- 
rogative writ,  resting  to  some  extent  in  the  discretion 
of  the  court  to  grant  or  to  refuse  (Exp.  Fleming,  4 
Hill,  581  ;  Van  Rensselaer  v.  Sheriff,  1  Cow.,  501 ; 
People  v.  Contracting  Board,  27  N.  Y.,  378).  It  will 
issue  only  in  a  case  of  clear,  not  of  doubtful  right  (Peo- 
ple v.  Croton  Aqueduct,  49  Barb,,  259 ;  Reeside  ». 
Walker,  11  How.  U.  8.,  272).  Generally  it  will 
not  issue  where  the  relator  has  a  legal  remedy  by  ac 
tion  for  damages  (49  Barb.,  259,  supra  ;  People  v.  Su 
pervisors,  11  J\r.  Y.  [1  Kern.'],  563 ;  People  v.  Mayor, 
10  Wend.,  393).  It  is  the  universal  rule  in  respect  to 
all  subordinate  courts  and  tribunals,  clothed  with  the 
exercise  of  judgment  and  discretion,  that  they  cannot 
be  compelled  by  mandamus  to  decide  in  any  particular 
way.  Their  determination  is  conclusive,  unless  some 
mode  of  review  is  provided  (Rowland  v.  Eldredge,  43 
N.  7.,  457;  Oneida  C.  P.  v.  People,  18  Wend.,  79). 

Not,  therefore,  in  every  case  where  a  person  is  in- 
jured by  the  improper  act  of  public  officers  can  he 
claim  this  remedy.  The  court  is  to  consider  whether 
his  right  is  clear  ;  whether  he  has  not  a  legal  remedy 
by  action  for  damages ;  and  whether  the  officers  of 
whose  act  he  complains  have  not  been  clothed  by  law 
with  some  discretion  in  respect  to  the  subject  of  their 
action. 

The  ground  taken  by  the  relator  is  that,  as  an  in- 
habitant and  a  citizen  of  Albany,  he  has  the  absolute 
right  to  send  his  children  to  that  one  of  the  public 
schools  which  is  near  to  his  residence.  Of  course,  If 
he  has  this  right,  every  other  citizen  of  Albany  has  the 
same.  And  it  would  follow  that  the  distance  of  each 
dwelling  from  a  school-house  must  determine  abso- 
N.  s. — xin. — 11 
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lutely  where  the  occupant  shall  send  his  children, 
without  respect  to  the  rules  of  the  board. 

Now  it  is  to  be  observed  that  in  Albany  there  are  no 
school  districts,  unless  the  whole  city  is  one  district. 
In  the  country,  as  is  well  known,  there  are  school  dis- 
tricts, and  the  children  residing  in  each  district  are  en- 
titled to  attend  the  public  schools  therein.  But  it  was 
not  claimed  by  the  relator  that  there  is  any  law  mak- 
ing a  certain  part  of  this  city  the  district  belonging  to 
a  particular  school.  I  am  unable  to  find  any  such  law. 
No  school  districts  have  existed  here  for  many  years, 
so  far  as  I  can  judge  by  the  statutes. 

The  schools  of  Albany  are  the  schools  of  the  whole 
city.  All  of  them  are  under  one  board  of  public  in- 
struction. All  of  them  are  supported  by  the  taxes 
levied  upon  the  whole  city.  I  cannot  see,  therefore, 
on  what  ground  an  inhabitant  of  the  city  can  claim 
the  absolute  right  to  select  for  his  children  such  school 
as  he  pleases  in  defiance  of  the  regulations  of  the 
board.  The  school  which  is  nearest  to  his  residence  is 
no  more  his  than  that  which  is  most  distant.  It  is  easy 
to  see  that  a  control  over  this  matter  would  wisely  be 
<*iven  to  the  board. 

Accordingly  by  section  7,  chapter  444,  Laws  of 
1866,  the  board  have  the  control  and  management  of 
the  several  public  schools.  They  have  the  power,  and 
it  is  their  duty,  to  adopt  such  rules  and  regulations  for 
the  administration  and  government  of  the  schools  and 
for  the  admission  of  pupils  to  the  various  departments 
therein  as  they  shall  determine,  with  authority  at  any 
time  to  alter  and  amend  the  same  (See  also  Laws  of 
1855,  ch.  516).  It  would  seem,  therefore,  that,  by  the 
strongest  language,  the  legislature  have  intrusted  to 
the  discretion  and  judgment  of  this  board  the  full  con- 
trol of  the  public  schools,  including  and  specifying 
the  power  to  adopt  regulations  for  the  admission  of 
pupils.  In  the  exercise  of  this  judgment  and  discre- 
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tion  the  board  have  adopted  a  rule  by  which  the 
children  of  the  relator  are  admitted  to  one  school 
and  not  to  another ;  both  affording  equal  advantages. 
Whether  or  not  this  is  a  wise  rule,  I  have  no  right  to 
inquire.  The  only  question  is  whether  such  a  rule  is 
within  the  power  of  the  board.  If  it  is,  then  the  court 
has  no  right  to  interfere  by  mandamus,  whether  the 
board  exercise  the  power  wisely  or  not.  Either  every 
citizen  has  the  right  to  select  a  school  for  his  children 
unrestricted  by  the  rules  of  the  board,  or  else  the 
board  has  the  power  to  make  rules  on  that  subject. 
It  seems  to  me  that  the  law  plainly  gives  them  that 
right.  And  where  the  law  has  entrusted  it,  there  it 
should  remain.  The  board  is  better  fitted  to  judge  of 
the  wisdom  of  their  rules  than  the  court.  Even  if  the 
court  were  of  the  opinion  that  the  rule  were  wrong, 
still,  ' '  there  must  after  all  be  some  discretion  left  to 
public  officers  and  a  power  to  do  wrong  as  well  as  to 
do  right.  The  court  cannot  correct  all  the  evils  inci- 
dent to  the  administration  of  government"  (27  JV.  r., 
378). 

From  these  considerations  it  appears  that,  at  the 
best,  the  relator  has  not  that  clear  and  undoubted 
right  which  alone  warrants  a  mandamus ;  and  that  on 
the  contrary,  the  action  of  the  board  was  within  the 
limits  of  their  discretionary  power. 

Again,  the  relator  claims  that  the  board  have  un- 
lawfully excluded  his  children  from  the  school  of  his 
selection.  If  this  is  so  ;  that  is,  if  their  act  is  unlaw- 
ful, is  there  anything  to  prevent  him,  or  his  children, 
from  suing  the  board  at  law,  and  from  recovering 
damages  for  this  unlawful  act  ?  (Robinson  0.  Chamber- 
lain, 34  N.  Y.,  389.)  And  if  he  has  that  common  rem- 
edy, then,  according  to  the  cases  above  cited,  he  can- 
not, at  least  as  a  general  rule,  have  the  extraordinary* 
remedy  of  mandamus.  Of  course,  if  the  action  of  the 
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board  was  not  wrongful,  he  would  not  be  entitled  to 
either  remedy. 

I  have  discussed  the  case  thus  far  without  allusion 
to  the  reasons  why  the  board  refuse  to  admit  the  rela- 
tor's  children  to  the  school  of  his  selection.  Because, 
if,  as  it  appears,  the  two  schools  are  equally  good, 
and  if  the  matter  is  one  under  the  discretion  of  the 
board,  I  suppose  their  reasons  are  not  a  matter  of  re- 
view by  mandamus.  In  fact,  the  relator  is  a  man  of 
color,  and  the  school  opened  to  his  children  is  a  school 
for  colored  children,  long  established  in  this  city  un- 
der the  laws  of  the  State.  That  which  he  prefers  is  a 
school  for  white.  But  I  have  spoken  of  his  rights  just 
as  those  of  any  other  citizen.  I  have  shown  that,  as 
appears  to  me,  the  issuing  of  a  mandamus  in  this  case 
would  necessarily  involve  the  principle  that  any  citi- 
zen of  Albany  could  select  such  school  as  he  pleases, 
or  at  least  could  select  that  which  is  nearest  to  his  resi  • 
dence,  contrary  to  the  rules  of  the  board,  and  as  a 
matter  of  absolute  right,  and  that  under  our  school 
system  here  no  such  absolute  right  belongs  to  any  citi- 
zen. 

It  is  urged,  however,  on  the  part  of  the  relator, 
that  this  regulation  of  the  board  is  in  violation  of  the 
fourteenth  amendment  of  the  Constitution  of  the  Uni- 
ted States.  This  prohibits  the  State  from  making  or 
enforcing  any  law  which  shall  abridge  the  privileges 
and  immunities  of  citizens  of  the  United  States.  There 
is  some  reason  for  believing  that  the  privileges  and  im- 
munities there  referred  to  are  those  only  which  arise 
iinder  the  Constitution  of  the  United  States,  and  not 
those  which  arise  under  State  laws.  But  passing  over 
this  point,  and  even  assuming  that  this  rule  of  the 
board  is  to  be  included  in  the  words  "  any  law,"  what 
privilege  of  a  citizen  is  abridged  thereby  ?  Certainly 
none,  unless  every  citizen  has  the  privilege  of  choosing 
to  which  school,  in  a  city,  he  will  send  his  children. 
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The  relator  has  equal  common  school  advantages  with 
other  citizens.  He  does  not  assert  that  the  school 
which  is  open  to  him  is  not  as  good  as  the  one  which 
is  closed.  He  does  not  pretend  that  there  is  anything 
in  its  position,  its  pupils,  or  its  teachers,  which  makes 
the  limitation  of  his  children  to  that  school  a  practical 
refusal  to  them  of  common  school  advantages.  If  the 
school  which  is  open  to  his  children  were  materially 
objectionable,  or  if  it  were  an  improper  school  for 
them  to  attend,  a  very  different  question  might  then 
arise. 

This  subject  is  well  discussed  in  a  recent  case  in 
Ohio,  in  which  the  relator  claimed  the  admission  of  his 
children  into  the  school  of  the  district  in  which  he  re- 
sided. The  court  there  said  :  "  Under  the  lawful  reg- 
ulation of  equal  educational  privileges  the  children 
of  each  class  are  required  to  attend  the  school  pro- 
vided for  them,  and  to  which  they  are  assigned  by 
those  having  the  lawful  official  control  of  all.  The 
plaintiff  then  cannot  claim  that  his  privileges  are 
abridged  on  the  grounds  of  inequality  of  school  advan- 
tages for  his  children.  Nor  can  he  dictate  where  his 
children  shall  be  instructed,  or  what  teacher  shall  per- 
form that  office,  without  obtaining  privileges  not  en- 
joyed by  white  citizens.  Equality  of  rights  does  not 
make  the  necessity  of  educating  white  and  colored 
persons  in  the  same  school,  any  more  than  it  does  that 
of  educating  children  of  both  sexes  in  the  same  school, 
or  require  that  different  grades  of  scholars  be  kept  in 
the  same  school.  Any  classification  which  preserves 
substantially  equal  school  advantages  is  not  prohibited 
by  either  the  State  or  federal  constitution  ;  nor  would 
it  contravene  the  provisions  of  either.  There  is,  then, 
no  ground  on  which  the  plaintiff  can  claim  that  his 
rights  under  the  fourteenth  amendment  have  been  in- 
fringed" (State  v.  McCann,  21  Ohio,  198).  These 
sound  remarks  apply  still  more  forcibly  in  the  present 
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case,  for  the  reason,  as  previously  stated,  that  there 
is  no  district  in  this  city  with  which  the  relator  has 
special  connection. 

In  conclusion,  I  add  a  single  suggestion,  outside  of 
the  case.  No  public  officers  discharge  their  duties 
more  faithfully  than  this  board.  Without  compensa- 
tion they  give  mnch  time  and  labor  to  these  import- 
ant interests.  In  the  present  matter  their  purpose  is 
(as  they  aver)  to  do  that  which  is  best  for  all  concerned. 
If,  therefore,  the  colored  citizens,  as  a  body,  wish,  on 
a  calm  consideration  of  the  question,  the  discontinuance 
of  the  colored  school  and  the  admission  of  their  chil- 
dren into  other  public  schools,  and  are  satisfied  that 
such  a  course  will  be  for  the  good  of  their  children, 
their  views  and  wishes  will  doubtless  have  great  weight, 
with  the  board  in  deciding  this  important  matter,  over 
which,  in  my  opinion,  they  have  full  control. 

Motion  for  mandamus  denied,  with  ten  dollars  costs, 
to  be  paid  by  relator. 


MOORES  against  LUNT. 

Supreme  Court,  First  District ;  Special  Term,   June, 

1872. 

JUEISDICTION. — LlEN"   OIsT  VESSEL. 

A  contract  for  materials  furnished  to  a  vessel  before  launching,  is  not 
maritime  in  its  nature.* 

A  lien,  as  authorized  by  the  act  of  1862  (Laws  of  1862,  p.  956,  ch.  482), 
put  upon  a  vessel,  for  materials,  &c.,  made  and  delivered  at  a  place 
within  this  State,  under  a  contract  made  in  this  State,  is  valid,  not- 

*  For  the  amendment  of  May,  1872,  to  the  12th  Admiralty  rule, 
and  its  construction,  see  6  Alb.  Laio  J.,  401. 
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withstanding  such  materials  were  furnished  to  be  used  on  the 
vessel  while  in  course  of  construction  in  another  State.  Hence,  a 
bond  given  to  discharge  a  vessel  from  an  attachment  under  the  act 
is  valid. 

Demurrer  to  complaint. 

This  action  was  brought  upon  a  bond  given  to  dis- 
charge an  attachment  issued  against  the  steamship 
Metropolis,  to  enforce  a  lien  for  materials  spld  in  the 
city  of  New  York  for  said  steamship,  then  in  course  of 
construction  in  the  State  of  Massachusetts.  When  the 
vessel  came  to  this  port  an  attachment  was  issued 
against  her,  therefor,  under  the  act  of  1862  ;  and  the 
bond  in  suit  was  given  to  procure  her  release. 

A  demurrer  was  interposed  to  the  complaint,  on  the 
following  grounds : 

1.  That  the  court  had  no  jurisdiction  of  the  subject 
of  the  action. 

2.  That  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Seebe,  Donohue  &  CooTce,  attorneys,  and  Robert  W. 
Andrews,  of  counsel,  in  support  of  the  demurrer. — I.  The 
act  of  1862  is  in  conflict  with  the  constitution  and  laws 
of  the  United  States,  and  is  void  (The  Josephine,  39 
N.  7".,  19  ;  Brookman  v.  Hamill,  43  Id.,  554). 

II.  The  materials  being  furnished  in  the  State  of 
New  York,  for  a  vessel  in  course  of  construction  in 
another  State,  no  lien  was  acquired  under  the  statute 
of  this  State  (Mullin  v.  Hicks,  49  Barb.,  250). 

George  W  Van  Stolen,  opposed. — I.  A  distinction 
exists  between  maritime  contracts,  as  for  supplies,  &c., 
to  a  vessel  engaged  in  navigation,  and  contracts  non- 
maritime,  as  for  work  and  supplies  in  the  construction 
of  a  vessel.  The  cause  of  action  in  this  case  falls 
within  the  latter  class  ;  and  the  act  of  1862,  as  to  such 
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class  of  contracts,  is  held  constitutional  (Sheppard  o. 
Steele,  43^".  r.,  52  ;  Brookman  «.  Hamill,  Id.,  554). 
The  case  of  The  Josephine  (39  N.  F.,  19),  is  thus  ex- 
plained and  limited  in  Sheppard  v.  Steele  (supra). 

II.  The  complaint  shows  that  there  was  a  debt  of 
more  than  fifty  dollars,  contracted  by  the  builder  of  a 
sea-going  vessel,  or  his  agent,  within  this  State,  for 
work  and  materials  furnished  in  this  State  toward  the 
building  or  repairing  of  such  vessel,  and  conforms  to 
every  requirement  of  the  statute. 

BRADY,  J. — The  Metropolis  was  lying  upon  the 
stocks,  unfinished,  and  in  the  course  of  construction, 
when  the  contract  referred  to  was  entered  into  and  per- 
formed. 

The  claim  is  for  materials  furnished  to  a  vessel  be- 
fore launching,  and  while  on  the  land,  and  is  not, 
therefore,  maritime  in  its  nature  (Sheppard  ?>.  Steele, 
43  N.  Y.,  54 ;  see  also  Brookman  «.  Hamill,  Id.,  554). 

If  the  materials  had  been  delivered  at  Newbury- 
port,  in  the  State  of  Massachusetts,  the  objection  that 
the  debt  was  one  not  contracted  within  this  State, 
might  be  plausible  under  the  ruling  in  Mullin  v. 
Hicks  (49  Barb.,  250)  ;  but  it  is  alleged,  and  admitted 
by  the  demurrer  to  be  true,  that  the  articles  named 
were  furnished  in  this  State, — to  wit :  at  the  city  of 
New  York, — for  and  towards  the  building,  fitting 
out,  furnishing  and  equipping  of  the  vessel.  It  as- 
sumes, the  character  of  a  transaction  by  which  the 
plaintiff  undertook  to  make  certain  articles,  and  to  de- 
liver them  at  the  city  of  New  York  to  some  person  au- 
thorized to  receive  them  for  transportation. 

These  acts, — namely,  the  manufacture  and  delivery 
here, — would  make  the  debt,  beyond  all  doubt,  one 
contracted  within  this  State. 

The  decision  of  the  court  of  appeals  in  the  case  of 
The  Josephine  (39  jflT.  Y.,  19),  is  explained  and  limited 
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in  Brookman  v.  Hamill  (supra),  and  its  operation  con- 
fined to  cases  in  which  the  claim  is  strictly  maritime. 

The  demurrer,  for  these  reasons,  must  be  overruled, 
with  leave,  however,  to  the  defendants  to  answer  in  ten 
days  on  payment  of  the  costs  of  the  demurrer. 

Ordered  accordingly. 


BARNES  against  GILL. 

Supreme  Court,   Third  District;  Special  Term, 
August,  1872. 

MOTION  TO  SET  ASIDE  EXECUTION. — INFANT. — 
LACHES. — DISCHARGE  UNDER  TWO-THIRDS 
ACT. — NEGLECT  TO  FILE  PAPERS. — EF- 
FECT OF  SUBSEQUENT  FILING. 

It  is  a  reasonable  rule  that  a  minor,  coming  of  age  after  judgment  re- 
covered against  him,  must  move  to  set  it  aside  within  two  years,  if 
at  all,  and  that  a  motion  made  after  the  lapse  of  that  time  should 
be  denied. 

Under  the  act  of  1866  (1  Laws  0/1866,  p.  235,  ch.  116), — which  provides 
that  the  petitions  on  which  any  discharge  under  the  Two-Thirds 
Act  is  granted,  must  within  three  months  from  the  granting  of  the 
discharge  be  filed  and  recorded,  or  the  discharge  shall  be  inopera- 
tive until  they  are  duly  filed  and  recorded, — the  omission  to  file  the 
papers  till  after  three  months  leaves  the  discharge  inoperative  until 
-  they  are  filed,  and  a  levy  made  meanwhile  is  valid,  and  is  not 
affected  by  the  subsequent  filing  of  the  petition. 

It  is  true,  that  the  filing  of  the  papers  subsequent  to  the  time  directed 
in  the  statute  will  make  the  discharge  operative,  but  rights  of 
property  which  have  become  meantime  vested  will  not  be  divested 
by  the  discharge. 

By  the  subsequent  filing  of  the  papers  the  discharge  is  made  opera- 
tive from  the  time  of  filing,  upon  debts  which  were  due  at  or  before 
the  granting  of  the  discharge. 
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Motion  to  set  aside  execution. 

Stephen  S.  Barnes  recovered  judgment  in  May. 
1862,  against  James  Gill  and  P.  F.  Gill,  and  in  the 
same  month  John  Tracy  and  another  recovered  a 
judgment  against  James  Gill,  Motions  were  now 
made  in  both  actions  to  set  aside  executions  which  had 
been  issued  on  these  judgments  respectively.  The  cir- 
cumstances material  to  the  question  appear  in  the  opin- 
ion. 

Mr.  Sawyer,  for  the  defendants. 
Mr.  Parmenter,  for  the  plaintiff. 

LEAKNED,  J. — The  defendants  move  to  set  aside  an 
execution  issued  in  each  of  these  cases. 

One  ground  of  motion  in  the  first  case  is,  that  one 
defendant  was  a  minor  when  the  judgment  was  recov- 
ered, and  that  the  summons  was  never  served. 

It  appears  affirmatively  by  the  opposing  affidavits 
that  the  summons  was  personally  served  on  both  de- 
fendants, and  that,  after  judgment,  both  defendants 
were  examined  on  proceedings  supplementary. 

The  judgment  was  recovered  May  21, 1862,  and  it  is 
averred  that  the  defendant  P.  F.  Gill  had  been  doing 
business  as  a  general  partner,  and  in  appearance  was 
of  full  age. 

A  motion  to  set  aside  an  execution  more  than  ten 
years  after  judgment,  on  such  a  ground,  and  under 
such  circumstances,  cannot  be  granted. 

There  must  be  a  limitation  to  the  time  when  such  a 
motion  can  be  made,  and  the  old  limitation  of  two  years 
after  coming  of  age  is  liberal  (McMurray  v.  McMurray, 
41  How.  Pr.,  41). 

A  more  important  ground  of  motion  exists  as  to  the 
other  defendant  in  the  first  action,  and  the  sole  defend- 
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ant  in  the  second.  The  judgment  in  the  second  action 
was  recovered  May  26, 1862.  On  August  16, 1867,  the  de- 
fendant James  Gill,  was  discharged  under  the  so-called 
two-third  act.  The  execution  which  the  defendant , 
moves  to  set  aside  was  issued  August  1,  1872.  A  levy 
was  made  the  same  day  on  personal  property,  and 
the  sheriff  took  the  property  into  his  possession.  On 
the  following  day  August  2,  1872,  and  not  before  that 
time,  the  petitions,  &c.,  on  which  the  discharge  was 
granted,  were  filed  and  recorded  according  to  the  pro- 
visions of  Laws  of  1866,  ch.  116. 

The  question  which  arises  is  upon  the  meaning  of 
that  act.  The  act  requires  that  all  the  petitions,  &c., 
upon  which  any  such  discharge  shall  be  thereafter 
granted,  shall,  within  three  months  from  the  granting 
thereof,  be  filed  and  recorded;  "or  such  discharge 
shall  be  thereafter  inoperative  until  such  papers  shall 
be  duly  filed  and  recorded  as  aforesaid."  The  defend- 
ant claims  that  the  recording  of  the  papers  on  the 
day  after  the  levy  made  the  discharge  operative  ?.s 
of  the  day  when  it  was  granted.  The  plaintiffs  claim, 
that  by  the  levy  during  the  time  when  the  discharge 
was  inoperative  they  acquired  vested  rights  which  the 
subsequent  filing  of  the  papers  did  not  discharge. 

The  defendant  cites  an  unreported  case,  heard  be- 
fore a  distinguished  judge  of  the  New  York  common 
pleas.  He  claims  that  a  similar  question  was  involved 
in  that  case,  and  was  decided  in  accordance  with  his 
views,  in  April,  1869.  From  a  certified  copy  of  the 
affidavits  and  order  in  that  case,  it  would  seem  that 
the  defendant's  claim  may  be  correct.  But  as  no  opin- 
ion was  written,  and  as  the  case  was  not  reported,  I  am 
unable  to  determine  how  much  this  objection  was 
pressed  on  that  motion,  and  how  fully  it  was  consid- 
ered. Other  objections  were  made  to  the  discharge,  and 
the  plaintiff  in  the  case  may  have  relied  principally 
on  them.  I  am  unable,  therefore,  to  give  that  case  the 
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same  weight  which  would  be  due  to  the  written  opin- 
ion of  that  judge. 

In  constructing  this  law,  we  ought  to  consider  that 
a  discharge  is  an  advantage  obtained  by  the  insolvent 
for  his  own  benefit.  It  is  reasonable  that  he  should  be 
held  strictly  to  the  performance  of  all  the  requirements 
of  the  act.  He  can  file  and  record  the  papers  when  he 
pleases.  If  they  are  not  filed  and  recorded,  it  is  by  his 
neglect  or  by  his  fraudulent  concealment.  The  statute 
of  1866  gives  him  three  months  within  which  to  do 
this ;  and  probably  if  the  papers  are  filed  within  that 
time,  the  discharge  operates  from  the  time  it  was 
granted.  If  he  fails  to  file  the  papers  within  that  time, 
and  if  there  may  be  two  constructions  of  the  statute, 
one  favorable  and  the  other  unfavorable  to  him,  he  is 
not  entitled  to  the  favorable  construction.  For  he  has 
voluntarily  neglected  or  fraudulently  refused  the  pub- 
licity which  the  statute  requires  and  experience  has 
found  necessary. 

The  object  of  the  statute  was  to  give  publicity  and 
permanence  to  the  proceedings  for  a  discharge.  It 
was  intended  for  the  benefit  of  creditors,  that  they 
might  be  able  to  know  how  the  discharge  had  been  ob- 
tained, so  as  to  facilitate  an  investigation  as  to  fraud. 
If  the  construction  claimed  by  the  defendant  is  correct 
the  statute  is  practically  of  no  effect.  For  instance, 
a  creditor,  believing  a  discharge  to  be  fraudulent,  sues 
on  his  debt ;  the  debtor  pleads  his  discharge,  but  keeps 
the  papers  in  his  own  possession  until  the  day  of  trial, 
and  then  files  and  records  them.  What  opportunity 
has  the  creditor  for  examination,  and  of  what  benefit 
is  the  statute  ? 

Or  if  a  creditor  desires  to  bring  an  action  to  set 
aside  the  discharge  as  fraudulent,  the  debtor  can  to 
some  extent  prevent  this  by  keeping  those  papers  off 
from  the  file  as  long  as  possible,  and  putting  them  on 
only  when  he  is  driven  to  do  so  by  some  such  proceed- 
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ing  as  that  of  the  creditors  in  this  case.  Again,  the 
debtor,  as  in  this  present  action,  may  allow  the  creditor 
to  levy  and  perhaps  to  sell  and  collect ;  and  then,  by 
filing  the  papers  make  the  discharge,  as  the  defendant 
claims,  operative  as  from  the  day  it  was  granted ;  and 
thus,  perhaps,  recover  damages  for  the  illegal  issue  of 
the  execution. 

In  all  these  supposed  instances  the  creditor  is  pow- 
erless. He  cannot  file  the  papers  nor  compel  their 
filing.  He  is  at  the  mercy  of  the  debtor  (under  the 
construction  of  the  defendant),  with  no  inducement 
operating  on  the  debtor  to  make  him  file  the  papers. 

On  the  contrary,  there  is  no  hardship  whatever  in 
requiring  the  insolvent  to  file  his  papers.  To  prevent 
the  taking  of  any  unfair  advantage,  the  statute  gives 
him  three  months  within  which  to  do  this.  And  it  does 
not  make  even  that  neglect  entirely  fatal  to  his  rights. 
But  it  says,  that,  till  he  is  willing  to  file  the  papers  and 
show  how  he  obtained  his  discharge,  it  shall  be  inoper- 
ative. This  must  mean  something.  It  does  not  mean, 
as  the  defendant's  construction  would  practically  make 
it,  that  the  discharge  shall  not  be  used  in  court  until 
the  papers  are  filed.  But  it  means  that  it  shall  have 
no  operation — no  effect — no  validity. 

An  inoperative  discharge  is  no  discharge.  The 
debts  of  the  insolvent  are  in  force.  His  creditors  may 
issue  execution  and  may  levy.  Undoubtedly,  there- 
fore, the  levy  in  this  case,  when  it  was  made,  was  good 
and  valid.  It  took  a  part  of  the  debtor's  property  and 
extinguished  so  much  of  the  creditor's  then  undis- 
charged debt.  To  the  extent  of  the  levy,  it  was,  by  op- 
eration of  law,  a  payment  on  a  debt  which  was  at  that 
time  still  in  existence,  unaffected  by  any  proceedings 
of  the  debtor.  For  it  must  be  borne  in  mind  that  up 
to  this  time  the  debtor,  by  his  own  act,  had  chosen  to 
prevent  his  discharge  from  operating  ;  an  act  which  he 
had  a  clear  right  to  do.  Having  chosen  then  to  keep 
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the  judgment  undischarged,  can  he  say  that  thi*  credi- 
tor does  an  illegal  act  in  making  the  levy  ? 

But  the  defendant  insists  that  though  the  levy  was 
legal  when  made,  the  debtor  may  subsequently  file 
the  papers  and  thereby  destroy  the  specific  right  which 
the  creditor  has  acquired  in  his  property. 

Why  should  he  have  this  retroactive  benefit  ?  This 
would  be  an  interference  with  vested  rights.  It  would 
be  improper  to  put  such  a  construction  on  the  act  un- 
less the  language  imperatively  needs  it.  I  see  no  such 
necessity.  The  filing  of  the  papers  will  make  the  dis- 
charge operative  ;  but  if  any  rights  to  property  have 
become  meantime  vested  they  will  not  become  affected 
by  the  discharge. 

It  appears  to  me,  that  according  to  the  construction 
of  the  defendant,  the  discharge  is  just  as  operative  be- 
fore the  recording  of  the  papers  as  after.  For  the  de- 
fendant now  insists  that  he  has  precisely  the  same 
right  to  have  the  execution  set  aside  as  he  would  con- 
fessedly have  had  if  the  papers  had  been  recorded.  In 
no  sense  then  can  the  plaintiffs,  on  defendant's  con- 
struction, say  that  the  discharge  was  inoperative  prior 
to  the  recording.  Thus  he  nullifies  the  statute. 

It  was  urged  by  the  defendant's  counsel,  that  the 
plaintiff's  construction  of  the  statute  implied  that  the 
debtor  was  to  be  discharged  from  debts  due  at  the 
time  of  the  filing  of  the  papers.  Such  is  not  my  con- 
struction. A  delay  in  the  filing  of  the  papers  cannot 
make  the  discharge  operate  on  debts  arising  subse- 
quently to  its  date.  But  such  delay  may  enable  cred- 
itors, whose  debts  would  otherwise  be  discharged,  to 
obtain  such  vested  rights  in  the  debtor's  property  that 
no  subsequent  filing  of  the  papers  will  remove  them. 

The  question  is  new  and  without  precedent  in  the 
books.  As  it  arises  on  the  construction  of  a  statute 
very  little  light  can  be  thrown  on  it  by  elementary 
principles.  If  I  should  set  aside  the  execution,  and  the 
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order  should  be  reversed,  probably  the  plaintiff's  oppor- 
tunity of  recovering  his  debt  would  be  gone.  On  the 
other  hand,  if  I  err  in  refusing  to  set  it  aside,  the  de- 
fendant still  has  his  remedy  by  appeal  and  otherwise 

(Cramer  v. ,  3  Sandf.,  700,  Swart  v.  Sahlinger, 

14  AH.  Pr.,  291). 

While,  therefore,  I  am  not  wholly  free  from  doubt, 
I  shall  deny  the  motions,  with  ten  dollars  costs  in 
each. 


LUFT  against  GRAHAM. 

New   York  Common  Pleas,    Special  Term;    October, 

1871. 

CALENDAR  PRACTICE. — MOTION  TO  OPEN  DEFAULT. — 

EXAMINING  MERITS. — LIABILITY  OF  INDORSEE 

TO  ONE  TAKING  NOTE  ON  THE  CREDIT  OF 

THE  INDORSEMENT. 

After  a  default,  taken  by  respondent  on  an  appeal  at  general  term, 
has  been  opened  on  condition  that  the  cause  be  restored  to  the  cal- 
endar, and  argued  at  that  term,  if  the  appellant  neglects  to  com- 
ply with  the  condition,  it  is  proper  for  the  respondent  to  procure 
the  cause  to  be  restored  to  the  calendar ;  and  a  second  default  taken 
by  him  when  the  cause  is  regularly  called,  is  not  irregular,  although 
*  the  appellant  had  no  notice  that  the  cause  was  on  the  calendar  a 
second  time. 

The  case  of  Moore  v.  Cross,  19  N.  Y.,  227,— holding  liable  to  the 
payee,  one  who  indorses  a  note  to  give  the  maker  credit  with  the 
payee, — followed. 

9n  a  motion  to  be  relieved  from  a  second  regular  default  on  appeal, 
the  court  will  look  into  the  merits,  and  deny  the  motion,  if  the  ap- 
peal appears  to  be  without  merits. 
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Motion  to  open  default  on  appeal. 

John  Luft  and  others  sued  Charles  Graham  and 
others,  on  a  promissory  note.  The  note  was  made  by 
the  defendant  McKenzie,  and  payable  to  the  order  of 
the  plaintiffs,  and  was  indorsed  by  the  defendant  Gra- 
ham, for  the  purpose  of  giving  credit  to  McKenzie 
with  the  plaintiffs,  under  the  circumstances  stated  in 
the  opinion. 

The  plaintiffs  having  recovered  judgment,,  an  ap- 
peal was  taken,  and  the  cause  was  put  upon  the  calen- 
dar of  the  general  term. 

A  default  was  taken  by  respondent,  at  the  May 
general  term,  which  was  opened  by  consent,  the  case 
to  be  restored  to  the  calendar  and  argued  that  term. 
The  case  was  so  restored  by  the  respondent's  attorney  ; 
and  the  appellant  and  respondent  waited  during  the 
May  term  for  the  appeal  to  be  heard.  The  case  came 
within  three  or  four  of  being  reached,  when  the  general 
term  adjourned. 

The  next  general  term  (October),  respondent's  at- 
torney, not  finding  the  case  upon  the  calendar,  called 
the  attention  of  the  clerk  to  the  fact,  who  discovered 
his  mistake,  and  placed  the  appeal  upon  the  calendar, 
No.  147c.  This  was  done  after  the  calendar  of  the 
general  term  had  been  called  through.  The  appellant' s 
attorney  being  present  at  the  calling  of  the  calendar, 
and  not  hearing  the  case  called,  concluded  it  was  not 
upon  the  calendar,  and  went  away. 

Several  days  afterwards  the  appeal  was  reached, 
and  upon  the  refusal  of  the  judges  to  postpone  so  that 
appellants  could  be  notified,  or  to  let  the  cause  go  over 
the  term,  a  second  default  was  taken,  and  judgment 
entered,  which  appellants  now  moved  to  vacate  for  ir- 
regularity upon  the  grounds  that  the  case  was  not  on 
the  calendar  for  said  term  on  the  first  day  of  the  term  : 
that  said  cause  was  not  regularly  placed  on  the  calen- 
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dar  for  said  term,  no  consent  having  been  obtained 
and  no  notice  of  motion  to  place  said  cause  on  the  cal- 
endar having  been  given  ;  and  no  motion  to  place  said 
cause  on  the  calendar  for  said  term  having  been  made. 

John  L.  &  William  Lindsley,  for  defendants,  ap- 
pellants. 

George  F.  Langbein,  for  plaintiffs,  respondents  ; — 
Cited  section  364  of  the  Code  of  Proceedure  ;  and  con- 
tented that  even  if  the  default  should  be  opened  as  a 
matter  of  justice,  there  were  no  merits  in  the  appeal, 
which  a  glance  at  the  return  of  the  justice  would  dis- 
close ;  and  cited  Moore  v.  Cross  (19  N.  Y.,  227),  to 
show  that  there  was  no  merit  in  the  appeal. 

ROBINSON,  J. — It  was  the  duty  of  the  appellants  to> 
see  that  the  cause  was  restored  to  the  calendar  of  the- 
general  term,  as  part  of  the  conditions  upon  which 
they  were  relieved  from  a  former  default.  This  they 
neglected  to  do,  and  respondent's  attorney,  in  accord- 
ance with  that  order,  finding  it  omitted  on  the  first  day 
of  the  October  general  term,  procured  it  to  be  so  re- 
stored, and  some  days  afterwards  it  was  regularly 
called  and  a  judgment  of  affirmance  by  default  taken. 

I  regard  this  action  as  regular  ;  and  in  consideration 
of  this  being  a  second  motion  to  be  relieved,  regard  it 
but  proper  to  look  into  the  merits  presented  by  the 
justice's  return. 

The  note  upon  which  a  recovery  was  laad  was  given 
by  the  defendant  McKenzie  to  plaintiff,  for  repairs 
they  had  done  to  his  wagon,  and  on  their  refusal  to 
surrender  their  lien  on  it  except  upon  the  security  of 
a  good  indorser. 

Upon  this  consideration  the  note  in  suit  was  given 
by  McKenzie,  with  the  indorsement  of  the  appellants, 
a  credit  of  two  months  being  alloweed.  Instead  of  the 
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note  being  drawn  to  the  order  of  appellants,  it  was  in 
terms  made  payable  to  the  order  of  the  plaintiffs.  The 
testimony  warranted  the  justice,  notwithstanding  the 
form  of  the  note,  to  find  that  the  note  was  indorsed 
by  the  appellants  for  the  accommodation  of  McKenzie, 
and  for  the  purpose  of  enabling  him  to  procure  a  re- 
lease of  his  wagon  from  the  lien.  The  appellants, 
though  seeking  to  avail  themselves  of  a  legal  cavil 
that  their  names  would  appear  as  second  indorsers, 
and  their  private  intention  was  to  make  an  indorse- 
ment to  strengtJien  the  note,  do  not  deny  their  knowl- 
edge of  the  object  for  which  the  note  was  given,  nor 
do  they  pretend  they  communicated  to  plaintiffs  any 
intention  to  limit  their  responsibility,  as  accommoda- 
tion indorsers  for  McKenzie,  with  the  sole  view  of  ob- 
taining on  the  indorsement  a  release  of  the  property 
from  respondents'  lien. 

Under  such  circumstances,  their  liability  is  well  es- 
tablished by  the  court  of  appeals,  in  Moore  i\  Cross  (19 
N.  T.,  227). 

Their  appeal  is  without  merit,  and  this  application 
to  be  again  relieved  from  a  default  must  be  denied, 
with  ten  dollars  costs. 


HALL  against  SIGEL. 

•Supreme  Court,  Second  Department,  Second  Dis- 
trict; General  Term,  October,  1872. 

CORPORATIONS. — INDIVIDUAL  LIABILITY  OF  TRUS- 
TEES.— SHORT  LIMITATION. — PENAL  STATUTES. 

HTnder  the  Laws  of  1865   (p.   992,  ch.  368,  §  7),— which  makes  the 
trustees  of  societies   or   clubs  for  social  and   recreative  purposes 
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formed  under  that  act,  "jointly  and  severally  liable  for  all  debts 
due  from  said  company  or  corporation,  contracted  while  they  are 
trustees,  provided  such  debts  are  payable  within  one  year  from  the 
time  they  shall  have  been  contracted,  and  provided  a  suit  for  the 
collection  of  the  same  shall  be  brought  within  one  year  after  the 
debt  shall  become  due  and  payable," — an  action  against  the  trus- 
tees to  hold  them  liable  for  a  debt  of  the  corporation  must  be 
brought  within  a  year  after  the  debt  became  due  and  payable.  The 
action  referred  to  is  not  the  suit  against  the  corporation,  but  the  ac- 
tion to  enforce  the  individual  liability  of  the  trustees. 
The  general  words  of  a  penal  statute  are  to  be  restrained  for  the  ben- 
efit of  him  against  whom  it  is  inflicted.* 

Appeal  from  a  judgment. 

Edward  Hall  sued  Francis  Sigel,  John  F.  Gerdes, 
and  Carl  Buchheister,  and  a  number  of  others,  in  the 
supreme  court,  to  recover  from  them  as  trustees  of 
"  The  Association  of  the  United  Sharp  Shooters  of  New 
York  and  Vicinity,"  a  debt  of  the  corporation  due  to 
the  plaintiff,  for  which  he  alleged  his  assignor  had  re- 
covered judgment  against  the  corporation,  and  issued 
execution,  which  had  been  returned  unsatisfied. 

The  association  referred  to  was  incorporated  in  May, 
1868,  under  the  act  of  1865,  which  authorizes  the  forma- 
tion of  corporations  for  social  and  recreative  purposes. 
In  June,  1868,  the  corporation  became  indebted  to 
Phillip  Guttman  for  goods  and  services,  the  indebted- 
ness being  payable  within  a  year  from  the  time  it  was 
contracted.  In  January,  1869,  Guttman  sued  the  cor- 
poration, and  in  February  of  the  same  year  recovered 
judgment  against  it. 

At  the  time  that  the  debt  was  contracted,  and  at  the 
time  that  judgment  was  recovered,  the  defendants  were 
trustees  of  the  corporation. 

Execution  was  issued  on  the  judgment,  against  the 
property  of  the  corporation,  and  returned  unsatisfied,  & 
and  the  judgment  remained  unpaid.     The  judgment 

*  Compare  Briggs  «.  Easterly,  62  Barb.,  51. 
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was  assigned  to  the  plaintiff,  who,  accordingly  brought 
this  suit  against  the  trustees,  in  October,  1871. 

The  cause  was  referred  to  L.  A.  Fuller,  Esq. 

The  assignment  was  an  indenture  reciting  the  recov- 
ery of  the  judgment  against  the  corporation,  and  wit- 
nessing that  the  plaintiff  in  the  judgment  assigned 
"the  said  judgment  and  all  sum  and  sums  of  money 
that  may  be  had  or  obtained  by  means  thereof  or  any 
proceedings  to  be  had  thereupon,"  to  the  present 
plaintiff,  with  the  usual  power  of  attorney  and  substi- 
tution, and  covenant  not  to  collect. 

On  the  trial,  among  other  objections,  the  defendant 
moved  for  a  dismissal  of  the  complaint,  on  the  ground 
that  the  assignment  of  the  judgment  against  the  corpo- 
ration did  not  assign  the  alleged  claim  against  the  de- 
fendants, the  trustees,  which  claim  formed  no  part  of, 
and  was  not  included  in  the  judgment  against  the  cor- 
poration ;  also  on  the  ground  that  the  present  action 
was  not  commenced  within  one  year  after  the  alleged 
debt  became  due.  Also  on  the  ground  that  the  repre- 
sentatives of  one  of  the  trustees,  deceased,  were  not 
made  parties  defendant.  The  defendants  also  moved 
that  the  sum  of  fifty -five  dollars,  included  in  the  judg- 
ment, should  be  disallowed,  on  the  ground  that  that 
amount,  part  of  the  alleged  debt,  was  contracted  be- 
fore the  corporation  was  formed.  This  sum  consisted 
of  items  of  expenses  for  circulars  and  other  incidental 
expenses  preliminary  to  the  original  formation  of  the 
society. 

The  referee  denied  the  motion,  and  reported  in  favor 
of  the  plaintiff. 

In  his  opinion,  the  referee  yielded  to  the  authority 
of  reported  cases  on  the  point  that  the  judgment  re- 
covered in  the  action  against  the  corporation  was  evi- 
dence against  the  stockholders  (see  Miller  v.  White,  10 
Abb.  Pr.  N.  £,  385,  and  cases  there  cited).  On  the 
question  whether  the  action,  which  the  statute  required 
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to  be  brought  within  the  year,  was  the  action  against 
the  trustees  personally,  he  expressed  the  opinion  that 
the  letter  of  the  statute  was  satisfied  by  bringing  an  ac- 
tion against  the  corporation,  within  that  time,  and  that 
this  construction  would  be  most  for  the  protection  of 
the  trustees,  because  it  would  favor  diligence  in  pro- 
secuting the  corporation,  and  would  give  time  before 
suit  against  the  trustees. 

In  respect  to  the  objection  that  some  of  the  items  of 
indebtedness  covered  by  the  judgment  appeared  by 
the  bill  of  particulars  to  have  accrued  before  the  cor- 
poration was  formed,  he  held  that  it  did  not  follow 
that  the  judgment  was  therefore  not  binding  on  the 
corporation.  It  might  well  have  been  that  the  corpo- 
ration, after  its  formation  was  completed,  adopted  and 
ratified  the  indebtedness  previously  contracted.  By 
so  doing  the  corporation  and  its  officers  would  be  as 
completely  bound  as  they  would  have  been  had  the 
corporation  originally  contracted  the  debt.  The  fact 
of  the  recovery  of  the  judgment  must  be  taken  to  prove, 
that  in  a  legal  and  proper  manner,  the  corporation  had 
become  the  debtor.  Hawes  ».  Anglo-Saxon  Petroleum 
Co.  (101  Mass.,  385),  is  exactly  in  point  and  sustains 
these  views. 

By  the  recovery  of  judgment  against  the  corpora- 
tion, the  original  indebtedness  merged  and  thereafter 
has  no  separate  existence.  The  assignment  of  the 
judgment  therefore  transferred  the  whole  claim  and  all 
the  incidental  and  collateral  securities,  including  the 
right  to  resort  to  these  defendants. 

The  indebtedness  being  joint  and  several,  it  is  en- 
tirely clear  that  the  non- joinder  of  the  representatives 
of  a  deceased  trustee  was  not  an  error  (11  How.  Pr., 
569  :  15  Barb.,  528  ;  16  Id.,  33  ;  28  N.  Y.,  172). 

Upon  these  principles  the  referee  awarded  judgment 
in  favor  of  plaintiff. 
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Judgment  having  been  entered,  the  defendants, 
Sigel,  Gerdes  and  Buchheister  appealed. 

IZdward  /Salomon  and  James  EscTiwege,  for  defend- 
ants, appellants. — I.  The  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  for  there  is  no 
allegation  of  a  breach  of  duty,  or  breach  of  contract,  on 
the  part  of  the  defendants  ;  and  the  absence  of  such 
an  allegation  is  fatal  to  the  complaint  (Witherhead  ?;. 
Allen,  3  Keyes,  562). 

II.  The  record  of  the  judgment  against  the  corpora- 
tion is  no  evidence,  in  this  action,   of  the  alleged  in- 
debtedness of  the  corporation,  as  against  the  trustees 
individually.     Citing  and  reviewing  Moss  v.  Oakley,  2 
Hill,  265  ;  Moss  v.  Cullough,  5  Id.,  131 ;  Moss  v.  Mc- 
Cullough,  5  Den.,  567;  Moss  v.  McCullough,  7  Earl)., 
279  ;  Peckham  V.  Smith,  9  How.  Pr.,  436  ;  Belmont  V. 
Coleman,  1  Bosw.,  188  ;  Squires  v.  Brown,  22  How.  Pr., 
35 ;    Belmont  v.  Coleman,  21  N.    Y.,   96 ;   Strong  D. 
Wheaton,  38  Barb.,  616  ;  McHarg  v.  Eastman,  35  How. 
Pr.,  205  ;  Miller  v.  White,  8  Abb.  Pr.  N.  &,  45.     See 
Baker  v.   Dillmann,   12   Abb.   Pr.,   313  ;    Conklin  «. 
Furman,  8  Id.,  161. 

III.  The  assignment  to  the  plaintiff  does  not  entitle 
him  to  sue  the  defendants  as  trustees.     It  is  confined 
to  the  judgment,  and  the  debt  is  nowhere  mentioned. 
It  cannot  be  said  that  the  trustees'  liability  is,  in  any 
proper  sense,  collateral  to  the  judgment ;  and  there  is 
no  evidence  of  any  intent  on  the  part  of  the  original 
creditor  to  assign  his  right  of  action  against  the  trus- 
tees. 

IV.  The  action  should  have  been  dismissed,  be- 
cause not  brought  within  one  year  after  the  debt  be- 
came due  and  payable.     The  statute  is  not  to  be  ex- 
tended by  construction.     To  sustain  an  action  the  case 
must  be  not  only  within  the  letter,  but  within  the  in- 
tent of  the  statute  (Millered  v.  R.  R.  Co.,  9  How.  Pr., 
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238;  McCluskey  «.  Cromwell,  11  N.  Y.,  593  ;  Freethy 
v.  Freethy,  42  Sari.,  641  ;  Gray  «.  Coffin,  9  C^£., 
199 ;  Erickson  «.  Nesmith,  4  Allen,  233-235  ;  Corning 
v.  McCullough,  1  N.  T.  (I  Comst.),  47 ;  Merchants' 
Bank  v.  Bliss,  35  N.  Y.,  412  ;  Hasbrook  «.  Paddock,  1 
Barb.,  635. 

V.  Plaintiff  cannot  recover  for  an  alleged  debt  of 
the  corporation,  which  appears  by  his  own  showing  to 
have  been  contracted  before  the  corporation  was 
formed. 

Royal  S.  Crane,  for  plaintiff,  respondent. — I.  An 
allegation  that  no  part  of  the  original  debt  had  been 
paid  before  judgment  was  entered  against  the  associa- 
tion, is  unnecessary.  The  fact  sufficiently  appears  by 
the  judgment.  The  complaints  in  these  cases  are  sus- 
tained by  Miller  v.  White,  8  Abb.  Pr.  N.  8.,  46. 

II.  The  judgment  against  the  corporation  is  con- 
clusive evidence  of  the  debt  against  the  corporation, 
and  against  the  trustees,  unless  impeached  by  fraud. 
This  has  been  decided  in  at  least  fourteen  cases  in  this 
State  (10  Abb.  Pr.  N.  S.,  385;  S.  C.,  59  Barb.,  434  ; 
affirming  8  Abb.  Pr.  N.  S.,  46 ;  Miller  v.  White,  above  ; 
Squires  v.  Brown,  22  How.  Pr.,  35 ;  Slee  v.  Bloom,  20 
Johns.,  669 ;  Belmont  «.  Coleman,  \  Bosw.,  188,  after- 
ward affirmed ;  Moss  v.  Oakley,  2  Hill,  265 ;  Moss  «. 
McCullough,  7  Barb.,  279  ;  Andrews  v.  Murray,  9  Abb. 
Pr.,  8 ;  Conklin  v.  Furman,  8  Abb.  Pr.  N.  S.,  161 ; 
Nimmons  v.  Tappen,  2  Sweeny,  652 ;   Hovey  v.  Ten 
Broeck,  3Robt.,  319  ;  Dayton  n.  Borst,  7  Bosw.,  115  ; 
Hoagland  «.  Bell,  36  Barb.,  57 ;  Lewis  v.  Ryder,  13 
Abb.  Pr.,  5-,  Peckham  a.  Smith,  9  How.  Pr.,  436).  This 
doctrine  is  approved  in  Ang.  &  A.  on  Corp.,  §§  614 
and  615.      In  sister  States  the  doctrine  has  been  sus- 
tained as  well  as  in  England. 

III.  The  action  against  the  corporation  within  the 
year  satisfies  the   statute.     Corning  v.  McCullough,  1 
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N.  T.  (I  Comst.),  47,  holds  that  actions  against  stock- 
holders, on  their  individual  liability,  are  not  penal  in 
their  nature,  and  that  the  limitation  applicable  to  con- 
tracts, and  not  that  applicable  to  penalties,  applied  to 
such  actions.  If  the  statutes  were  intended  to  give 
creditors  only  one-sixth  of  the  time  that  is  given  cred- 
itors to  sue  trustees  generally,  and  only  one- third  of  the 
time  given  to  creditors  in  penal  actions,  the  wording  of 
the  statute  would  have  been  positive  and  unmistaka- 
ble. Unless  the  statute  is  unequivocally  against  the 
rights  of  creditors  in  the  pursuit  of  their  remedy,  such 
an  interpretation  is  universally  given  as  protects  and 
does  not  defeat  them. 

IV.  The  society  having  perfected  its  organization, 
and  ratified  and  adopted  the  indebtedness  incurred  in 
so  doing,  the  debt  is  one  which  the  trustees  cannot  es- 
cape. 

V.  By  the  absolute  assignment  of  the  judgment, 
the  assignee  acquired  all  the  rights  that  the  assignors 
had,  upon  the  well  known  principle  that  an  assignment 
of  a  debt  or  cause  of  action  carries  with  it  all  collateral 
securities.      This  principle  should    especially    apply 
here,  as  the  debt  against  the  society  had  proved  to  be 
worthless. 

VI.  Burger,  having  died  before  the  commencement 
of  the  action,  was  not  served,  and  therefore  was  not  a 
party ;  and  it  is  no  objection,  that  his  representatives 
are  not  joined.     Again  :  the  statute  allows  the  creditor 
to  sue  the  trustees  jointly  and  severally,  so  that  it  is 
not  material  whether  Burger  was  served  or  not. 

BY  THE  COURT. — GILBERT,  J. — With  respect  to  the 
effect  of  the  judgment  recovered  against  the  corpora- 
tion we  feel  bound  to  adhere  to  the  decision  of  the 
court,  in  the  case  of  Miller  v.  White  (59  JBarb.,  504  ;  S. 
C.,  10  Abb.  Pr.  N.  S.,  385).  That  case  was  deliberately 
determined,  and  nothing  has  been  presented  on  the 
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argument  of  this  case,  which  was  not  then  duly  con- 
sidered. That  decision  must  stand,  therefore,  as  the 
rule  of  law  on  this  subject,  until  reversed.* 

The  case  shows  that  this  action  was  not  brought  un- 
til several  years  after  the  debt  sought  to  be  recovered 
became  due  and  payable.  It  also  shows,  that  a  suit 
was  commenced  against  the  corporation  and  prose- 
cuted to  judgment  within  a  year  after  such  debt  be- 
came due  and  payable.  The  question  is  thus  presented 
whether  the  defendants  are  liable.  The  seventh  section 
of  the  statute  on  this  subject  (Laws  of  1865,  ch.  368), 
provides  that  "  the  trustees  of  any  company  or  corpo- 
ration organized  under  the  provisions  of  this  act  shall 
be  jointly  and  severally  liable  for  all  debts  due  from 
said  company  or  corporation,  contracted  while  they 
are  trustees,  provided  such  debts  are  payable  within 
one  year  from  the  time  they  shall  have  been  contracted, 
and  provided  a  suit  for  the  collection  of  the  same  shall 
be  brought  within  one  year  after  the  debt  shall  become 
due  and  payable."  The  respondents  contend  that  the 
commencement  of  a  suit  against  the  corporation  within 
the  year  to  which  the  section  quoted  refers,  was  a  suffi 
cient  compliance  with  the  last  condition  therein  con- 
tained. We  are  of  opinion,  that  by  a  fair  and  reason- 
able construction  of  that  section,  the  trustees  are  ren- 
dered liable  for  the  debts  of  the  corporation  only  upon 
'condition  that  a  suit  to  enforce  such  liability  shall  be 

*  In  the  case  of  Miller  v.  White,  it  was  held,  on  a  review  of  the 
authorities,  that  the  principle  must  be  deemed  settled  that  a  creditor, 
having  once  established  his  claim  against  the  corporation  by  judg- 
ment, could  not  be  compelled,  in  seeking  his  remedy  thereon  against 
stockholders  or  trustees,  to  establish  the  fact  of  the  original  indebted- 
ness of  the  corporation,  unless  the  judgment  was  impeached  for 
fraud  or  collusion.  This  decision  was,  however,  reversed  in  the 
court  of  appeals  in  November,  1872,  upon  the  ground  that  it  could 
be  no  hardship  on  the  creditor  to  be  required  to  prove  his  debt 
again,  and  to  treat  the  judgment  as  conclusive  would  favor  collusive 
and  fraudulent  judgments.  (Not  yet  reported.) 
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brought  within  one  year  after  the  debt  became  due  and 
payable.  This  section  creates  several  qualifications  of 
the  liability  which  it  imposes  by  general  words  on  the 
trustees,  and  it  is  quite  manifest  that  the  sole  object  of 
each  of  them  was  their  protection.  They  are  made 
liable  only  for  debts  contracted  while  they  are  trustees. 
They  are  not  made  liable  for  such  debts,  but  only  for 
such  as  are  payable  within  a  year,  and  then  is  super- 
added  the  further  condition  that  a  suit  for  the  collec- 
tion of  the  same  shall  be  brought  withia  one  year  after 
the  same  shall  become  due  and  payable.  The  object 
of  this  latter  condition  was  to  insure  prompt  action  on 
the  part  of  creditors,  so  that  the  trustees  might  be 
apprised  of  the  claim  made  against  them,  and  to 
afford  them  a  timely  opportunity  for  indemnifying 
themselves  against  their  liability.  The  mere  commence- 
ment of  a  suit  against  the  corporation  would  not  cer- 
tainly secure  these  objects,  for  it  might  be  commenced 
by  service  of  process  upon  an  officer  of  the  corpora- 
tion, and  in  many  cases  the  facts  might  not  come  to  the 
knowledge  of  the  trustees,  and  the  suit  might  be  com- 
menced after  they  had  ceased  to  be  trustees.  In  the 
latter  case  there  would  be  no  ground  for  a  presumption 
of  notice  of  the  fact  to  them.  If  it  had  been  the  in- 
tention of  the  legislature  to  afford  protection  to  the 
trustees  by  means  of  a  notice  that  a  suit  had  been 
brought  against  the  corporation,  we  think  the  provis- 
ion would  have  been  couched  in  language  more  explicit 
and  better  adapted  to  accomplish  the  object.  They 
would  have  required  a  notice  in  express  terms,  as  they 
did  in  the  general  railroad  act  (Laws  of  1850,  ch.  140, 
§  12),  and  in  other  cases.  If  they  intended  that  the 
trustees  should  derive  any  other  benefit  from  such  a 
suit,  they  would  have  required  the  creditor  to  exhaust 
his  remedy,  or  at  least  proceed  to  judgment  against 
the  corporation. 

Taking  the  letter  of  the  statute,  it  may  mean  either 
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that  the  suit  shall  be  brought  against  the  corporation 
or  the  trustees.  The  phrase  "  a  suit  for  a  collection  of 
ihe  same"  indicates  nothing  one  way  or  the  other.  It 
is  quite  as  applicable  to  a  suit  against  the  trustees  as 
to  one  against  the  corporation,  because  the  trustees  are 
made  liable  primarily  for  the  debts,  and  not,  as  in  most 
similar  cases,  only  after  default  of  the  corporation. 
Having  a  due  regard,  however,  to  the  apparent  object 
of  the  proviso,  the  connection  in  which  it  stands,  and 
the  fact  that  the  subject  matter  of  the  section  relates 
exclusively  to  the  liability  of  the  trustees,  we  think 
the  construction  we  have  given  to  it  is  the  better  one. 
The  statute  is  in  the  nature  of  a  penal  one  ;  and  this 
construction  is  in  accordance  with  the  maxim  that  the 
general  words  of  a  penal  statute  shall  be  restrained 
for  the  benefit  of  him  against  whom  it  is  inflicted 
(Dwarris,  936;  8edg.  Con.,  324).  We,  therefore, 
think  it  should  govern  this  case.* 

This  conclusion  renders  it  unnecessary  to  consider 
the  other  questions  presented. 

The  judgment  must  be  reversed,  and  a  new  trial 
granted  at  the  circuit,  with  costs  to  abide  the  event. 

*  See  also  Conklin  v.  Furman,  48  N.  F.,  527. 
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STONE  against  BROWNING. 

Reversing  49  Barb.,  244. 

Commission  of  Appeals,  September,  1872. 

STATUTE  OF  FRAUDS.  —  SALE  BY  SAMPLE.  —  DELIVERY 
ACCEPTANCE.  —  LIEN. 


On  a  sale  of  cloth,  there  being  no  sufficient  opportunity  to  examine  it 
while  it  was  in  the  seller's  store,  it  was  arranged  that  it  should  be 
taken  to  the  purchasers'  store,  where  they  were  to  examine  it,  and, 
if  satisfied  as  to  the  quantity  and  quality,  they  were  to  give  their 
note  for  the  purchase  price.  They  did  so  take  and  examine  it,  and 
refused  to  accept  it.  Held,  that  here  was  no  such  acceptance  of 
the  goods  as  took  the  sale  out  of  the  statute  of  frauds. 

The  mere  receipt  of  gooAs  under  the  contract  is  not  a  compliance 
with  the  statute.  There  must  be  some  act  or  conduct  on  the  buy- 
er's part,  manifesting  his  intention,  in  receiving  them,  to  accept 
them  absolutely  in  full  performance  of  the  contract. 

It  seems,  that  the  seller's  claim  of  a  lien  for  the  purchase  price  is  in- 
consistent with  such  a  delivery  and  acceptance  by  the  buyer  as  is 
necessary  to  satisfy  the  statute  of  f  jauds. 

Appeal  from  a  judgment. 

William  W.  Stone  and  others  sued  William  C. 
Browning  and  others,  in  the  supreme  court,  to  recover 
the  balance  of  the  purchase  money  of  a  quantity  of 
goods,  claimed  by  the  plaintiffs  to  have  been  sold  and 
delivered  by  them  to  the  defendants,  under  a  verbal 
contract  of  sale. 

The  defendants  denied  the  allegation  in  the  com- 
plaint in  reference  to  the  sale  and  delivery.  They  also 
set  up,  among  other  defenses,  separate  defenses,  that 
goods  were  sold  by  sample,  with  an  express  warranty 
that  the  goods  exhibited  were  fair  and  correct  samples 

*  A  written  assignment  by  the  seller,  of  his  claim,  to  a  third  per- 
son, is  not  a  ratification  on  his  part  (Hicks  v.  Cleveland,  48  N.  Y.,  84). 
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of  the  whole,  and  also  that  the  sale  was  within  the  stat- 
ute of  frauds,  and  void. 

A  motion  was  made  to  dismiss  the  complaint  on 
those,  among  other  grounds,  when  the  plaintiffs  rested 
their  case,  and  again  at  the  close  of  the  evidence.  The 
motions  were  denied. 

The  defendants'  counsel  then  requested  the  court  to 
charge  the  jury  upon  several  distinct  propositions,  one 
of  which  was  in  the  following  terms:  "Ninth.  If 
you  find  the  defendants  never  intended  to  and  did  not, 
in  fact,  accept  the  goods  delivered,  then  your  verdict 
should  be  for  the  defendants  ;"  which  request  was  re- 
fused. Exceptions  were  taken  to  the  denial  of  the  mo- 
tions to  dismiss  the  complaint,  and  to  the  refusal  to 
charge  in  accordance  with  the  above  request. 

The  judge  charged  the  jury,  on  the  rule  of  law  ap- 
plicable to  sales,  by  warranty  and  sale,  to  which,  no 
exception  was  taken  by  either  party. 

The  jury  found  a  verdict  in  favor  of  the  plainiffs, 
and  a  judgment  was  entered  thereon. 

The  supreme  court  at  general  term,  held  that  the 
question  whether  the  sale  was  by  sample,  &c.,  was 
properly  submitted  to  the  jury ;  and  that  the  rule  of 
damages  including  plaintiff's  commissions  for  re-sale 
was  proper  ;  and  that  the  assertion  of  a  lien  was  not, 
under  the  circumstances,  inconsistent  with  an  absolute 
delivery  ;  and  affirmed  the  judgment.  Reported  in  49 
Barb.,  244. 

Defendants  appealed. 

A.  Prentice  and  John  K.  Porter,  for  defendants, 
appellants. 

William  Tracy,  for  plaintiffs,  respondents. 

EARL,  Commissioner. — Upon  the  trial,  the  principal 
questions  litigated  were,  whether  the  cloth  was  sold  by 
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sample  with  a  warranty,  and  whether  it  corresponded 
with  the  sample.  These  questions  were  submitted  to 
the  jury,  and  were  really  the  only  questions  submitted 
to  them,  and  as  to  them,  the  decision  of  the  jury  can- 
not be  disturbed. 

I  am  of  opinion,  however,  that  the  contract  of  sale 
was  void  by  the  statute  of  frauds.  There  was  no  part 
payment  of  the  purchase  money,  nor  note  or  memo- 
randum of  the  contract.  Hence  there  was  no  compli- 
ance with  the  statute,  unless  the  defendants  both  ac- 
cepted and  received  the  cloth  purchased,  or  some  of  it. 
It  was  not  sufficient  to  outrun  the  statute  that  the  cloth 
was  delivered  to  the  defendants  ;  they  must  also  have 
accepted  it  (Cross  «.  O'Donnell,  44  N.  Y.,  661).  A  de- 
livery of  property  to  satisfy  the  requirements  of  the 
statute  of  frauds  must  be  a  delivery  by  the  vendor 
with  the  intention  of  vesting  the  right  of  possession  in 
the  vendee,  and  there  must  be  an  actual  acceptance  by 
the  latter  with  the  intent  of  taking  possession  as  owner 
(Brand  v.  Focht,  3  Keyes,  409).  Judge  WRIGHT,  in 
Shindler  v.  Houston  (1  N.  Y.  [1  Comst.],  269),  says, 
"  The  best  considered  cases  hold,  that  there  must  be  a 
vesting  of  the  possession  of  goods  in  the  vendee  as  ab- 
solute owner,  discharged  of  all  lien  for  the  price  on  the 
part  of  the  vendor,  and  an  ultimate  acceptance  and  re  - 
ceiving  of  the  property  by  the  vendee,  so  unequivocal 
that  he  shall  have  precluded  himself  from  taking  any 
objection  to  the  quantum  or  quality  of  the  goods  sold. 
In  Bell  v.  Baiment  (9  Mees.  &  W.,  41),  PAKKE,  B., 
says,  "To  constitute  delivery,  the  possession  must 
have  been  parted  with  by  the  owner,  so  as  to  deprive 
him  of  the  right  of  lien." 

In  Phillips  v.  Bistotlli  (2  Barn.  &  C.,  511),  it  is  said 
per  curiam,  "In  order  to  satisfy  the  statute,  there 
must  be  a  delivery  of  the  goods  by  the  vendor  with  an 
intention-  of  vesting  the  right  of  possession  in  the  ven- 
dee, and  there  must  be  an  actual  acceptance  by  the 
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latter  with  an  intention  of  taking  the  possession  as 
owner."  In  Kent  v.  Huskinson  (3  Bos.  &  P.,  233), 
it  was  held  that  the  acceptance  must  be  an  ultimate  ac- 
ceptance, and  such  as  completely  affirms  the  contract. 
In  Smith  v.  Surman  (9  Barn.  &  C.,  561),  PAKKE,  B., 
says,  the  latter  cases  have  established  that,  unless  there 
has  been  such  a  dealing  on  the  part  of  the  purchaser 
as  to  deprive  him  of  any  right  to  object  to  the  quantity 
or  quality  of  the  goods,  or  to  deprive  the  seller  of  his 
right  of  lien,  there  cannot  be  any  part  acceptance  (see 
also  Howe  v.  Palmer,  3  Barn.  &  A.,  321  ;  Hanson  #. 
Armitage,  5  Id.,  557  ;  Story  on  Sales,  §  276). 

Within  the  principles  laid  down  in  the  above  au- 
thorities, there  is  not  in  this  case  any  ultimate  or  final 
acceptance  of  the  cloth  by  the  vendees.  Upon  this 
point  there  is  no  conflict  in  the  evidence.  There  was 
not  sufficient  opportunity  to  examine  the  clofch  while  it 
was  in  the  store  of  the  plaintiffs,  and  hence  it  was  ar- 
ranged that  it  should  be  taken  to  the  store  of  the  de- 
fendants, and  they  were  to  examine  it,  and  if  they  were 
satisfied  as  to  the  quantity  and  quality  of  the  cloth, 
then  they  were  to  give  their  note  for  the  purchase 
price.  They  did  take  the  cloth  and  examine  it,  and 
after  the  examination  refused  to  accept  it.  There  is  no 
evidence  whatever  that  they  ever  accepted  it  or  in- 
tended to  accept  it.  Bliss,  one  of  the  plaintiffs,  testi- 
fied that  Button,  one  of  the  defendants,  at  the  time  of 
the  negotiation  for  the  purchase  of  the  cloth,  stated 
that  he  could  not  examine  the  cloth  where  it  was,  and 
that  it  was  the  understanding  that  he  should  take  the 
-  cloth  and  examine  it  all  before  the  week  was  out,  and 
then  give  defendants'  notes  for  the  same.  Stone,  an- 
other of  the  plaintiffs,  testified  that  defendants  were 
not  ready  to  receive  the  goods  then,  but  that  the  un- 
derstanding was  that  they  were  to  take  them,  and  be- 
fore Wednesday  of  the  next  week,  examine  them  for 
the  purpose  of  seeing  whether  they  had  the  quantity 
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and  quality  they  bargained  for  and  were  then  to  give 
their  notes  for  them.  Fay,  also  one  of  the  plaintiffs, 
testified  that  he  wrote  at  the  bottom  of  the  bill  of  sale, 
which  was  sent  to  the  defendants,  the  words  "To  be 
examined  by  Wednesday  or  Thursday  of  next  week." 
We  thus  have  the  testimony  of  all  the  plaintiffs  con- 
curring, that  the  defendants  received  the  goods  only 
for  examination  ;  and  the  testimony  on  the  part  of  the 
defendants,  on  the  same  points,  is  still  stronger.  They 
did  not  take  possession  of  the  goods  as  owners,  and  it 
was  not  the  intention  of  the  parties  that  the  title  to 
them  should  vest  in  the  defendants  before  they  exam- 
ined them  and  gave  their  notes.  In  other  words,  it  was 
not  an  executed  sale  ;  and  such  was  the  view  taken  of 
the  case  by  the  judge  at  the  circuit  in  his  charge  to  the 
jury.  He  charged  the  following  propositions  :  "If  you 
find  that  these  goods  were  warranted,  and  that  they 
did  not  conform  to  the  representations  made  by  the 
plaintiffs,  you  will  find  a  verdict  for  the  defendants." 
"  If  you  find  that  the  plaintiffs  warranted  the  balance 
of  the  goods  to  correspond  as  to  quality  with  the  four 
cases  shown  to  the  defendants  on  the  sale,  and  that 
those  delivered  did  not  so  correspond,  then  the  defend- 
ants were  not  bound  to  accept  them."  "  If  you  find 
that  the  goods  were  sold  by  sample,  and  that  the  bulk 
did  not  correspond  with  the  sample  ;  and  further,  that 
the  defendants  were  induced  to  keep  the  goods  over 
the  week,  or  to  continue  the  examination  of  the  goods 
longer  than  they  would  have  done,  but  for  the  acts  of 
the  plaintiffs,  then  the  defendants  had  a  right  to  return 
the  goods,  and  your  verdict  should  be  for  the  defend- 
ants." 

Although  the  defendants  agreed  to  examine  the 
goods  within  one  week,  yet  if  the  plaintiffs  requested 
them  during  the  week  to  continue  to  examine  more  of 
the  goods,  then  defendants  were  entitled  to  a  reasonable 
time  to  make  such  further  examination,  and  if  such 
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examination  took  more  than  the  balance  of  week,  the 
defendants  were  still  entitled  to  return  them,  if  at  the 
close  of  the  examination  they  proved  to  be  inferior  to 
the  samples. 

It  will  be  seen  that '"the  judge  treated  this  as  an 
executory  contract  of  sale,  under  which  the  defend- 
ants had  the  right  to  refuse  to  accept  the  goods  if  they 
did  not  conform  to  the  warranty,  in  case  the  jury  found 
one  had  been  made.  He  assumed  that  the  defendants 
had  not  accepted  the  goods,  but  he  charged  the  jury  in 
substance  that  if  the  defendants  purchased  without 
warranty  then  they  were  bound  to  accept,  and  if  they 
purchased  with  a  warranty,  and  the  goods  conformed 
to  the  warranty,  then  they  were  also  bound  to  accept. 
And  if  there  was  a  warranty,  and  the  goods  did  not 
conform  to  it,  then  the  defendants  were  not  bound  to 
accept.  It  was  plainly  assumed  by  the  judge  that, 
upon  some  theory,  there  was  a  valid  executory  con- 
tract of  sale,  not  that  there  was  executed  sale.  Be- 
cause, if  the  defendants  had  accepted  these  goods,  and 
the  title  had  vested  in  them,  and  the  sale  had  thus  be- 
come executed,  the  defendants  would  have  had  no- 
right  to  return  them  for  a  breach  of  warranty,  and  es- 
cape entirely  any  recovery.  In  such  case  defendants 
would  have  been  obliged  to  have  retained  the  goods, 
and  could  only  have  recouped  or  counter-claimed  their 
damages  for  a  breach  of  warranty. 

That  I  am  right  in  these  observations,  as  to  the 
charge,  appears  more  clearly  by  the  refusal  of  the 
judge  to  charge  the  following  request  of  the  defend- 
ants' counsel:  "If  you  find  the  defendants  never  in- 
tended to,  and  did  not,  in  fact,  accept  the  goods  deliv- 
ered, then  your  verdict  should  be  for  the  defendants." 

To  the  refusal  to  charge,  as  thus  requested,  there 

was  an  exception.     This  shows  quite  clearly  that  the 

judge  tried  the  case  upon  the  theory  of  an  executory 

sale,  valid  and  binding  (unless  there  was  a  breach  of 

N.  s. — xin — 13 


194          ABBOTT'S  PRACTICE  REPORTS. 

Stone  v.  Browning. 

warranty)  without  acceptance.  In  this  refusal  to  charge 
there  was  manifest  error,  because,  without  acceptance, 
there  was  no  valid  contract  of  sale,  and  the  defendants 
had  the  right  to  reject  and  return  the  goods  without 
any  liability  whatever  to  the  plaintiifs. 

Another  view  of  this  case  will  also,  show  that  the 
statute  of  frauds  was  not  complied  with.  There  was 
at  least  no  such  delivery  o?  these  goods  as  deprived 
the  plaintiifs  of  their  lien  for  the  purchase  price. 
When  the  goods  were  returned  to  the  plaintiffs,  they 
claimed  a  lien  on  them  for  the  purchase  price  and  re- 
fused to  receive  them  except  as  lien-holders,  and  they 
sold  them  to  satisfy  this  lien.  And  they  claim,  in  this 
action,  to  recover  the  balance  of  the  purchase  price  not 
satisfied  by  a  sale  of  the  property.  It  is  unnecessary 
to  inquire  whether,  upon  the  facts  as  they  appeared 
upon  the  trial,  the  plaintiffs  had  this  lien  or  not. 
They  claimed  it,  acted  upon  it,  and  alleged  it  in  their 
complaint.  They  cannot  now  be  heard  to  deny  it. 
The  authorities  above  cited  show  that  a  lien  for  the 
purchase  price  is  inconsistent  with  such  a  delivery  and 
ultimate  acceptance  of  goods  as  to  satisfy  the  statute 
of  frauds. 

The  judgment  should,  therefore,  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  event. 

LOTT,  Chief  Commissioner. — It  must  be  assumed 
that  the  jury,  under  the  instructions  given  to  them  by 
the  court,  have,  by  their  verdict  in  favor  of  the  plain- 
tiffs, found,  either  that  there  was  neither  an  ex- 
press warranty,  nor  a  sale  of  the  goods  by  sample  ;  or 
that  they  conformed  to  the  warranty,  if  there  was  one, 
and  corresponded  with  the  sample  exhibited,  if  the 
sale  was  by  sample. 

The  defendants  are,  therefore,  precluded  from  any 
on  those  grounds. 

They  were,  however,  entitled  to  have  the  jury  in- 
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structed,  as  asked  in  the  ninth  request  or  proposition 
submitted  to  the  court. 

Although  the  goods  were  delivered  by  the  plaintiffs 
to  the  defendant,  it  was  a  question  strongly  litigated 
on  the  trial,  whether  they  were  received  absolutely  as 
their  property,  or  only  for  the  purpose  of  ascertaining 
whether  they  conformed  to  the  sample  shown  them.  It 
appears  to  be  conceded  by  the  plaintiffs,  that  the  de- 
fendants were  allowed  a  week  to  make  an  examination 
of  them,  for  the  purpose  of  seeing  whether  any  portion 
thereof  was  so  defective  as  to  entitle  them,  according  to 
the  custom  of  the  trade,  to  make  a  return  thereof,  and 
have  a  deduction  made  on  account  of  the  same  in 
the  amount  of  the  note  to  be  given  therefor.  Under 
this  conflict  of  evidence,  the  defendants  were  en- 
titled to  have  the  question  determined  by  the  jury, 
whether,  the  goods  had  in  fact  been  "accepted"  by 
them  with  the  intention  of  taking  possession  as  owner. 
The  statute  of  frauds  requires  that  "the  buyer  shall 
accept  and  receive  "  a  part  of  the  goods  covered  by  the 
contract  for  the  sale  thereof. 

The  mere  receipt  is  not  a  compliance  with  that  re- 
quirement. There  must  be  some  act  or  conduct  on  the 
part  of  the  buyer  indicating  and  manifesting  his  inten- 
tion in  receiving  them,  to  accept  them  absolutely  and 
unconditionally  in  execution  and  full  performance  of 
the  contract  of  sale  (See  Shindler  x.  Houston,  1  N.  Y. 
[I  Gomst.\  261,  &c.  ;  Brand  v.  Focht,  3  Keyes,  409  ; 
Caulkins  v.  Hellman,  47  N.  Y.,  409,  &c). 

The  refusal  to  charge,  in  conformity  to  the  above  re- 
quest, was  therefore  an  error,  which  calls  for  and  re- 
quires a  reversal  of  the  judgment  and  a  new  trial,  with 
costs  to  abide  the  event. 

All  the  commissioners  concurred. 

Judgment  reversed  and  a  new  trial  granted,  with 
costs  to  abide  event. 
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HULL  against  STEVENSON. 

New    York  Marine  Oourt ;    Trial  Term,  November, 

1872. 

REMEDY  OF  ASSIGNEE  OF  LEASE  FOR  UNPAID  RENT. 
—COVENANT  AGAINST  INCUMBRANCES. — AP- 
PORTIONMENT. — SUBROGATION. 

Under  a  contract  to  transfer  a  lease  free  from  all  incumbrance,  with- 
out any  express  provision  as  to  accruing  rent,  the  purchaser,  as  be- 
tween himself  and  the  vendor,  assumes  only  the  rent  to-  accrue 
from  the  time  of  making  the  transfer.  The  vendor  is  bound  to 
pay  the  rent  accruing  up  to  that  time. 

The  remedy  for  the  purchaser  in  such  case  is  not  upon  the  covenant, 
— for  rent  accruing  is  not  an  incumbrance, — but  upon  the  principle 
of  subrogation  and  equitable  apportionment. 

S.  agreed  to  transfer  to  H.,  certain  Columbia  college  leases,  free  from 
incumbrance,  and  to  procure  a  reallotment  of  the  ground  from  the 
college.  According  to  their  regulations,  the  college  required  a 
surrender  of  the  leases  to  S.,  and  gave  new  leases  to  H.,  which 
bound  H.  to  pay  rent  for  a  half  year,  the  greater  part  of  which  had 
expired  when  the  transfer  was  executed.  Held,  that  H.,  though  he 
had  no  remedy  on  the  covenant  against  incumbrances,  was  entitled, 
on  paying  the  rent,  to  recover  a  proportionate  part  of  it  from  S. 

Trial  by  the  court  without  a  jury. 

Harmon  D.  Hull  brought  this  action  against 
Thomas  Stevenson.  The  facts  are  stated  in  the  opin- 
ion. 

Charles  Lee  Clarke  and  Amos  G.  Hull,  for  plaintiff. 
Thomas  S.  Moore,  for  defendant. 

SHEA,  Ch.  J.— This  ca.se  arises  from  an  executed 
contract.  The  plaintiff  claims  to  recover  from  the  de- 
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fendant  an  amount  of  money,  being  a  proportion  of  ar- 
rear-rent  paid  by  him  to  Columbia  college,  and  for 
which  it  is  claimed  the  defendant  is  liable  under  a 
covenant  in  that  contract.  While  the  action  is  brought 
upon  that  covenant,  yet  its  scope  and  meaning  com- 
prehend the  entire  equities  of  the  case. 

The  counsel  for  the  respective  parties  suggest  to  the 
court  that  the  question  presented  for  adjudication  is 
one  of  first  impression,  and  not  only  interesting  in  it- 
self, but  important  even  beyond  this  case,  as  it  will  be 
likely  to  affect  transactions  growing  out  of  negotiations 
similar  to  the  subject  matter  of  this  action.  I  ap- 
prehend that  the  question  might  be  of  frequent  occur- 
rence ;  and,  therefore,  in  response  to  the  suggestion, 
I  will  express  at  length  the  reasons  which  require  judg- 
ment to  be  in  favor  of  the  plaintiff  for  his  claim — a 
judgment  which,  in  my  opinion,  will  be  found  justi- 
fied by  the  principles  of  law  and  equity. 

There  is  no  contest  as  to  the  facts  and  circumstan- 
ces. They  are  conceded  to  be  as  follows  :  The  defend- 
ant owned  a  lease  of  certain  allotments  of  land,  situ- 
ate in  the  city  of  New  York,  which  he  held  of  Colum- 
bia college.  By  a  contract  he  agreed  to  sell  that  lease 
to  the  plaintiff  for  twelve  thousand  dollars,  to  be  paid 
in  a  manner  which  has  no  bearing  on  the  question  liti- 
gated. That  contract,  however,  contains  this  special 
promise  :  that  the  defendant  should  at  his  own  cost 
and  expense  execute  and  deliver  to  the  plaintiff,  or  his 
assigns  "  a  full  transfer  of  all  his  ownership  whatever  of 
this  leasehold  interest,  free  from  all  incumbrances," — 
and  then  the  contract  further  provides  that  the  defend- 
ant shall,  at  his  own  expense,  get  Columbia  college  au- 
thorities to  reapportion  the  ground  into  three  lots,  each 
twenty  by  one  hundred  feet, — "assignment  shall  con- 
tain a  full  release"  to  the  defendant.  The  college 
trustees,  it  ajjpears,  instead  of  consenting  to  assign- 
ments in  such  transactions,  require  a  surrender  from  the 
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lessee  of  the  existing  lease,  and,  if  they  approve  of  it, 
then  issue  a  new  lease,  for  the  unexpired  remainder  of 
the  original  term,  to  the  substituted  tenant,  and  release 
the  original  lessee  from  all  further  obligation.  This 
course,  it  will  be  seen,  allows  the  college  an  occasional 
supervision  as  to  the  character  of  its  tenantry,  and 
some  sort,  of  prevention  against  the  land  being  used  by 
irresponsible  persons,  or  for  unworthy  purposes.  The 
rent  was,  annually,  nine  hundred  and  sixty  dollars, 
payable,  by  the  terms  of  the  original  lease,  in  semi- 
annual installments,  on  the  first  days  of  May  and  No- 
vember in  each  and  every  year  during  the  term.  In 
pursuance  of  this  contract  the  defendant  surrendered 
the  original  lease  to  the  college  ;  the  purchase  money 
was  paid  ;  the  land  reapportioned  into  three  lots  ;  and 
the  new  lease,  for  the  part  of  the  term  unexpired,  is- 
sued to  the  plaintiff  and  his  assigns.  The  plaintiff  sub- 
sequently had  to  pay  the  whole  of  that  current  install- 
ment of  rent  which  accrued  May  1,  1871,  to  protect 
himself  from  eviction,  and  the  lease  from  forfeiture. 
The  time  stipulated  by  the  contract  for  its  performance 
was  April  13,  1871,  so  that  the  current  half  year  had 
nearly  expired. 

The  question  presented  upon  these  circumstances  is 
this  :  which  of  the  parties,  as  they  themselves  have 
omitted  to  provide  in  their  contract  for  this  exigency, 
is  in  law  and  in  equity  chargeable  with  the  six  months' 
installment  so  paid,  and  which  became  due  and  paya- 
ole  subsequent  to  the  day  that  the  contract  was  to  be 
and  was  performed  :  although  accruing  at  that  time  ? 

First.  Let  this  cause  be  considered  as  presented 
upon  the  obligation  of  that  covenant  against  incum- 
brances.  In  my  opinion,  the  action  cannot  be  main- 
tained for  a  breach  of  the  covenant.  Is  an  accruing 
installment  of  rent  an  incumbrance  ;  the  obligation  for 
which,  already  incurred,  will  ripen  into  a  perfect 
claim  ;  and  is  it  within  the  legal  effect  of  such  a  cove- 
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nant  ?  A  covenant  against  incumbrances  is  broken  by 
the  existence  of  any  debt  which  is  a  lien  upon  the 
land ;  and  an  usual  instance  is  :  when  taxes  are  as- 
sessed at  the  time  of,  not  after,  the  execution  of  a  deed 
(Hutchings  v.  Moody,  30  Vt.,  657;  Spring  v.  Tongue, 
9  Mass.,  28).  An  incumbrance,  strictly  speaking, 
must  exist  at  the  date  of  the  deed  ;  and  it  is  one  of 
those  covenants  where  a  breach  accrues,  except  in  the 
instance,  perhaps,  of  inchoate  dower,  instanter  (Jones 
v.  Gardner,  10  Johns. ,  266  ;  Powell  v.  Monson,  &c.,  3 
Mas.,  355  ;  Shearman  c.  Ranger,  22  Pick.,  447).  A  tax 
has  no  existence  until  it  is  laid  ;  it  is  the  act  of  the  law, 
not  of  the  vendor ;  its  object,  its  amount,  and  rate,  rest 
in  possibility  ;  it  does  not,  unlike  an  inchoate  dower, 
have  a  legal  existence  before  being  assigned  and  fixed. 
Rent  comes  within  the  proper  office  of  a  covenant, 
when  the  parties  so  agree  ;  for  it  is  the  act  of  the  lessee  ; 
it  is  created  by  his  own  action  ;  its  time  of  payment  is 
set ;  its  conditions  known,  and  the  obligation  to  pay 
rent  is  for  the  whole  term.  Taxes,  when  assessed, 
are  a  lien  by  law.  Rent,  whether  in  arrear  or 
accruing,  is  of  a  different,  and  it  will  be  seen,  peculiar 
nature. 

In  my  opinion,  rent,  not  accrued,  is  not  an  incum- 
brance ;  and  does  not  fall  within  the  effect  of  the  cove- 
nant referred  to.  Rent,  before  it  is  due  and  payable, 
is  not  a  debt,  essentially  and  certainly,  as  between 
landlord  and  tenant.  It  is  unlike  the  usual  cases  of 
money  payable  on  a  precedent  condition.  For  the 
purpose  of  illustrating  this  point  of  view,  it  may 
be  likened  to  the  inchoate  right  of  dower  which  is 
not  determinately  an  incumbrance  until  assigned  and 
fixed.  I,  of  course,  here  refer  to  executed  contracts  ; 
wherein  the  grantee  has  no  right  of  action  until  actual 
breach,  and  when  he,  as  it  were,  becomes  subrogated 
to  the  claim  of  the  incumbrancer  and  he  enforces  it  in 


200          ABBOTT'S  PRACTICE  REPORTS. 

Hull  v.  Stevenson. 

the  way  of  indemnity  through  the  obligation  of  the 
covenant.  As  to  executory  contract,  when  the  land  is 
subject  to  liens,  the  doctrine,  as  we  have  seen,  appears 
to  be  different  (See  Jones  v.  Gardner,  already  cited). 
Besides,  rent,  by  an  actual  or  constructive  eviction, 
might  be  defeated  ;  or  by  the  death  of  the  owner  go  to  the 
heir  at  law,  and  not  to  the  personal  representatives.  It 
even  when  due  does  not  become  a  lien,  in  any  accurate 
sense  of  that  word,  upon  the  land  or  the  demised  in- 
terest. Landlords,  to  be  sure,  can  evict  the  tenant,  can 
forfeit  the  lease,  because  of  non-payment  of  rent  in  ar- 
rear  ;  but  this  is  an  incident  peculiar  to  the  very  rela- 
tion of  landlord  and  tenant ;  and  not  because  rent  in 
arrear  is  an  incumbrance  or  lien.  Eviction  is  an  ous- 
ter, by  the  paramount  title  reviving  by  condition  of 
forfeiture  ;  and  hence  it  is  that  an  assignee  of  a  lease- 
hold can  pay  the  arrear-rent  to  protect  his  right  of 
tenancy,  and  thereby  become  subrogated  to  the  per- 
sonal claim  of  the  landlord. 

It  is  more  proper  to  say,  that  this  right  of  subroga- 
tion, and  not  such  a  covenant,  is  the  true  source  of 
claim  for  indemnity.  Chief  Justice  SHAW  seems  to  have 
treated  it  as  a  subrogation,  when  he  says,  "When  a 
paramount  title  exposes  the  grantee  to  the  loss  of  his 
whole  estate  by  eviction,  the  sum  which  he  pays  to  ex- 
tinguish such  incumbrance  is  the  measure  of  dam- 
ages ;  "  and  the  instance,  which  he  says  this  of,  is  one 
wherein  an  inchoate  right  of  dower  was  already  as- 
signed and  fixed. 

There  are  some  of  the  cases  cited  which  may  as  well 
be  here  considered.  They  will  be  seen,  I  think,  to 
illustrate  a  different  principle  ;  one  not  applicable  to 
the  circumstances  of  this  cause.  Among  these  decisions 
is  Jones  v.  Gardner  (already  referred  to).  That  was  an 
action  brought  upon  an  executory  contract  to  recover 
the  purchase  money.  The  deed  was  tendered  ;  and  re- 
fused by  the  purchaser  because  there  was,  affecting 
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the  estate,  an  inchoate  right  of  dower ;  and  it  was  held, 
that  a  covenant  to  convey  the  title  means  the  legal 
estate  in  fee,  free  from  all  valid  claims,  liens  or  incum- 
brances  whatever.  Had  this  deed  been  delivered,  and  the 
contract  executed,  the  plaintiff  might  have  had  no  right 
of  action  until  after  the  dower  accrued,  was  assigned 
and  fixed.  Spring  v.  Tongue,  9  Mass.,  28.  was  an  ac- 
tion brought  to  have  the  plaintiff  therein  reimbursed 
for  an  assessment  made  upon  a  pew  which  he  had 
purchased  from  the  defendant.  It  was  neither  a  tax,  nor 
for  rent,  but  an  assessment  to  replenish  an  exhausted 
fund  for  the  building  of  the  church.  The  assessment,  at 
most,  was  a  mere  possibility  at  the  time  of  the  sale  of 
the  pew,  and  in  no  sense  the  act  of  the  vendor.  The 
case  of  Hutchings  v.  Mood}7-,  also  already  referred  to, 
belongs  to  the  same  classification  of  cases. 

It  must  also  be  remembered,  while  we  are  consider- 
ing the  plaintiff's  claim  as  made  upon  the  covenant, 
that  the  installment  of  rent,  accruing  and  not  yet  due, 
was  patent  on  the  face  of  the  lease,  and  must  have 
been  known,  to  each  of  the  parties  to  this  general  cove- 
nant. A  lease  should  be  inspected  by  the  purchaser ; 
if  not,  then  he  has  omitted  to  use  his  opportunity  ;  and 
the  doctrine  caveat  emptor  concludes  him  (1  Sugden 
on  Vendors,  8) ;  and  a  general  covenant  against  incum- 
brances  does  not  comprehend  a  relief  from  an  incum- 
brance  which  is  known  to  each  party  at  the  time  of 
contracting. 

For  these  reasons  the  court  is  of  the  opinion  that 
there  has  been  no  breach  of  this  covenant,  in  what  is 
alleged  as  the  payment  of  arrear  rent ;  and  that  the 
plaintiff  cannot  maintain  this  action  on  that  covenant. 

Second.  Is  there  then  anything  to  be  found  in  the 
transaction  itself,  between  the  parties  to  this  action, 
upon  which  it  should  be  maintained  ?  I  think  that 
there  results  from  the  transaction  itself,  a  legal  obliga- 
tion by  which  each  party  having  had,  during  the  time, 
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a  substantial  benefit  from  the  use  of  the  premises,  is, 
by  a  plain  equity,  required  to  contribute  to  the  pay- 
ment of  the  current  half-yearly  installment  of  rent,  in 
the  nature  of  an  apportionment.  There  is  no  principle 
in  law  or  in  equity  jurisprudence  to  the  contrary  of 
this  ;  there  is  no  decision  conformable  to  the  circum- 
stances of  this  case  which  stands  in  the  way.  Whatever 
decisions  we  have  on  the  doctrine  of  apportionment  and 
contribution  are  in  strong  analogy  to  such  a  view  ;  and 
a  contribution  in  apportionment  is  certainly  in  close 
affinity  and  justification  with  those  fundamental  ele- 
ments of  justice  which  are  acknowledged  in  all  like 
cases :  excepting  those  within  the  relation  of  landlord 
and  tenant.  Indeed,  when  we  rid  our  minds  of  the 
untrue  and  confusing  analogies  which  we  have  brought 
from  the  strict  rules  of  law,  peculiar  to  that  relation, 
we  are  enabled  to  see  more  clearly  the  true  legal  obli- 
gations of  the  parties  to  this  contract.  Rent  is  an  en- 
tirety, and  not  apportionable  as  between  landlord  and 
tenant  only  ;  the  technical  reason  for  this  is  exceptional, 
and  limited  to  that  exception ;  and  is  said  to  be  found 
in  the  obligations  of  rent  charges  and  rent  service  in 
feudal  tenures.  Why  should  that  which  is  an  excep- 
tion, and  belonging  to  a  system  peculiar  to  a  political 
relation  foreign  to  the  polity  and  genius  of  our  State, 
be  amplified  and  elaborated  into  a  rule  of  general  juris- 
prudence ?  Why  should  exception  thus  grow  into  a 
rule  ?  And  it  is  declared,  by  authority,  in  this  State, 
that  there  is  nothing  now  in  the  nature  of  a  rent  charge 
which  absolutely  prevents  its  being  apportioned  (Van 
Rensselaer  v.  Chadwick,  22  JW.  T.,  35). 

Apportionment  of  rent  is  not  unfamiliar  to  the  ad- 
ministration of  the  law.  In  equity  it  is  apportionable 
generally  ;  or  rather,  each  beneficiary  is  required  to 
contribute  according  to  the  benefit  he  has  shared  in  the 
use  of  the  premises.  The  cases  are  numerous  and  vari- 
ous in  circumstances.  And  they  comprehend  cases  of 
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adjustment  of  common  interests,  even  between  tenant 
and  landlord,  or  remainder-man,  and  between  tenants 
themselves.  The  governing  principle  avowed  in  each  of 
those  cases  leaves  no  doubt  as  to  the  doctrine  applica- 
ble here,  and  guides  us  to  a  proper  determination  of 
this  case. 

It  was  upon  similar  equity  that  Sir  WILLIAM  GRANT, 
inDyer».  Hargrave,  10  Ves.  Jr.,  505,  decided  "that 
it  would  not  be  just  to  make  the  purchaser  pay  the 
whole  purchase  money  after  part  of  the  term  is 
elapsed"  and  compelled  the  vendor  to  pay  a  rent  for 
the  time  he  occupied  the  leasehold  estate  when  delay 
occurred  in  delivering  possession  to  the  purchaser.  The 
purchaser,  to  be  sure,  was  decreed  to  pay  interest  on 
the  purchase  money  from  the  date  on  which  the  con- 
tract should  have  been  performed  ;  as,  by  legal  relation, 
it  was  performed  as  of  that  day.  And  so  it  might  be, 
in  our  present  case,  by  a  parity  of  equity,  if  the  con- 
tract here  related  back  to  the  beginning  of  that  current 
half-yearly  installment ;  but  a  corresponding  compen- 
sating obligation  would  then  result  as  against  the  other 
party.  For,  in  another  case,  where  the  parties  had 
omitted  to  provide,  in  their  contract,  a  special  provision 
as  to  the  point,  it  is  said  that  equity  would  presume 
an  intention  of  the  parties  to  treat  the  rent  as  accruing, 
pro  tanto,  from  day  to  day  ;  and  as  a  debitum  in  pre- 
senti,  solvendum  infuturo  (1  Story  Eq.  Jur..  §  482 ; 
Exp.  Smyth,  1  Swanst.,  337,  note) ;  and  in  Yan  Rens- 
selaer  v.  Chad  wick,  cited  already,  this  principle  re- 
ceives a  forcible  and,  for  our  case,  almost  authoritative 
illustration;  for  that  case  is  akin  to  this.  That  cause 
of  action  was  for  arrear-rent.  The  effect,  in  law,  of  a 
quit-claim  deed  executed  between  two  brothers  was 
declared  not  only  to  divide  the  land  between  them, 
but  so  far  as  they  were  capable  of  doing  it  (that  is,  as 
between  themselves),  to  subject  each  parcel  to  its  proper 
proportion  of  the  rent ;  and  so,  also,  as  between  them- 
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selves,  to  exonerate  each  portion  from  the  rent  properly 
chargeable  on  the  other  portion.  Give  this  decision 
of  the  court  of  appeals  its  necessary  and  intelligent  effect 
as  a  precedent  and  it  should  dispose  of  the  question 
presented  and  now  under  consideration. 

It  is  better  for  me  to  call  attention  to  a  case  reported 
in  1  Anstr.  (King  v.  Wightman),  p.  80,  as  it  might  be 
supposed  to  sustain  a  ruling  contrary  to  the  doctrine 
enunciated  by  this  decision.  That  case  is  not  the  rul- 
ing of  a  court  upon  the  merits  of  a  cause  at  all,  but 
merely  a  decree  entered  by  the  consent  of  the  parties  ; 
and  the  bill  was  filed  for  the  specific  performance  of  an 
executory  contract  for  the  purchase  of  a  lease.  The 
case  is  not  applicable  ;  and  even  if  it  were  it  is  worth- 
less, not  being  the  decision  of  the  court.  As  neither  of 
the  counsel,  who  have  argued  this  cause  before  me,  have 
cited  that  case,  I  apprehend  that  they  have  thought, 
as  I  certainly  think,  it  of  no  value,  and  it  should  have 
no  influence  as  an  authority  in  the  formation  of  a  judi- 
cial opinion. 

Third.  But  aside  from  all  this,  there  is  another  rea- 
son for  maintaining  the  rights  of  the  plaintiff  to  recover 
a  just  proportion  of  that  installment  of  rent  from  the 
defendant.  The  contract  for  the  sale  of  the  lease,  so 
far  as  the  parties  before  this  court  are  concerned,  was 
not  between  landlord  and  tenant ;  it  is  a  question  as  to 
a  collateral  effect  of  the  sale  of  an  article  of  sale,  as  be- 
tween vendor  and  vendee,  as  much  so  as  if  the  article 
sold  had  been  a  horse  and  not  a  lease  ;  and  suppose 
that  the  horse  was  at  the  time  of  such  a  sale  on  livery 
at  a  stable  at  a  fixed  price  a  month,  that  a  current 
month  was  then  accruing,  and  that  the  purchaser  at 
the  end  of  that  month,  in  order  to  discharge  the  livery 
stable  lien  for  the  care  of  the  horse,  had  to  pay  the 
whole  month's  charge  ;  now,  in  the  absence  of  any  pro- 
vision, in  the  terms  of  sale,  for  this  exigency,  can  there 
be  a  doubt  as  to  the  right  of  the  vendee  to  pay 
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the  lieu,  and  thus  acquire  a  right  of  action  against  the 
vendor  for  the  proportionate  part  of  the  amount  up  to 
the  day  when  the  sale  was  perfected  ?  And  where  is 
the  distinction  in  principle  between  such  a  case  and  that 
now  before  the  court  ? 

Mr.  Hull  agreed  to  purchase  from  Mr.  Stevenson 
the  lease  of  those  lots,  and  to  become,  as  to  Columbia 
college,  substituted  in  his  stead  as  lessee  and  tenant, 
and  the  transfer  was  to  contain  a  full  release  of  Mr. 
Stevenson.  Such  agreements  are  not  retrospective  ; 
they  are  present  or  prospective,  unless  the  intention  be 
clearly  otherwise.  There  are  no  words  in  this  contract 
by  which  Mr.  Hull  assumes  any  obligation  beyond  be- 
ing substituted  as  such  lessee,  and  paying  twelve  thou- 
sand dollars  as  the  purchase  price.  The  release,  then, 
must  be  as  to  all  future  liability.  There  was  to  be  no 
formal  assignment  in  which  a  release  could  be  in  terms 
embodied  ;  no  release  was  designed  other  than  such  as 
would  necessarily  be  effected  by  a  surrender  of  the  ex- 
isting lease  and  the  acceptance  of  Mr.  Hull  as  succes- 
sor ;  that  must  be  taken  to  have  been  the  release  in- 
tended. There  was  no  affirmative  assumption,  by  Hull, 
of  any  debts  due  or  accruing,  nor  any  covenant  of 
indemnity  for  the  release  of  Mr.  Stevenson  as  to  any 
such  indebtedness. 

The  undertaking  by  Mr.  Hull,  in  the  new  lease 
after  surrender,  to  pay  the  accruing  rent  due  May 
1  ensuing,  was  not  a  part,  therefore,  of  the  contract  of 
sale  ;  but  that  undertaking  afterwards  became  neces- 
sary so  as  to  bring  about  from  Columbia  college,  ac- 
cording to  its  regulations,  the  reapportionment  of  the 
land  and  the  transfer  of  the  lease,  which  Mr.  Stevenson 
by  that  contract  of  sale  covenanted  to  effect.  Such  un- 
dertaking to  pay  that  rent,  if  not  a  subrogation  in  it- 
self, became  a  very  complete  subrogation  on  the  pay- 
ment of  the  arrear-rent  in  consequence ;  and  this 
was  no  more  than  necessary  to  give  a  full  effect  to  the 
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very  agreement  of  sale.  The  stipulation,  on  the  other 
hand,  that  Mr.  Stevenson  be  released,  could  receive  no 
effective  aid  until  this  was  done  ;  and,  being  done,  was 
the  indemnity  to  him  as  to  all  future  liability.  Mr. 
Hull  was  to  get  a  title — that  is,  a  clear  title — to  the  prop- 
erty, for  twelve  thousand  dollars.  That  was  to  be  the 
extent  of  his  payments.  Mr.  Stevenson  was  to  transfer 
to  him  the  remainder  of  his  term — that  is  all  he  had  to 
sell.  He  could  not  convey  a  benefit  in  any  part  of  the 
term  which  had  expired  ;  and  Mr.  Hull  did  not  agree 
to  pay  anything  on  account  of  what  he  could  not  re- 
ceive and  which  he  did  not  use. 

The  rent  for  the  whole  term  is  an  entire  considera- 
tion. The  payment  by  semi-annual  installments  is  a 
circumstance  of  its  mere  payment.  There  is  no  sever- 
ance, in  this  case,  as  between  these  parties,  effected  by 
the  payment  by  installments  of  the  entirety  of  the 
annual  rent.  The  whole  is  payable  for  the  whole  term, 
but  in  installments  from  time  to  time.  The  cases  which 
consider  like  installments  as  separate  and  independent 
conditions  precedent  arise  generally  between  landlord 
and  tenant ;  and,  as  I  have  said  before,  owe  their  au- 
thority to  a  principle  not  applicable  to  the  circum- 
stances of  this  case.  The  contract  of  sale  between  the 
parties  to  this  action  cannot  be  said  to  have  been  made 
with  any  sort  of  reference  to  the  accruing  installment ; 
but  with  relation  to  the  rent  for  the  whole  of  the  unex- 
pired  part  of  the  term.  That  a  purchaser  of  a  lease  is 
liable,  as  between  the  parties  to  the  contract  of  sale,  for 
the  rent  accruing  at  the  time,  but  not  liable  for  that 
part  of  the  entire  rent  payable  at  the  preceding  rent 
day,  is  a  distinction  a  principle  for  sustaining  which 
remains  to  be  suggested.  They  are  equally  part  of  a 
whole  as  between  vendor  and  purchaser.  It  is,  there- 
fore, the  judgment  of  this  court  that  the  meaning  and 
effect  in  law  of  such  a  contract  of  sale,  wherein  there  is 
only  a  general  covenant  against  incumbrances,  and  the 


NEW  SERIES :  VOL.  XIII.  207 

People  v.  Montgomery. 

parties  have  omitted  to  provide  in  the  contract  for  the 
exigency,  that  the  new  lessee  assumes  the  rent  only  ; 
for  the  unexpired  part  of  the  whole  term  and  has  no 
personal  obligation  cast  upon  him  for  the  rent  of  any 
part  which  has  passed.  Mr.  Stevenson  must  be 
charged  with  the  rent  after  the  rate  of  nine  hundred 
and  sixty  dollars  a  year,  from  November  1,  1870,  up  to 
April  13,  1871,  the  day  that  the  contract  was  performa- 
ble,  when  he  was  released,  and  his  further  obligation 
ceased.  For  which,  judgment,  as  estimated  by  the 
parties  at  four  hundred  and  eighty- three  dollars  and 
sixty-two  cents,  inclusive  of  interest,  is  given,  with 
costs  to  the  plaintiff,  and  twenty-five  dollars  allowance. 

Judgment  accordingly 


THE  PEOPLE  against  MONTGOMERY. 

Oyer  and  Terminer  of  Monroe  County,  1871. 

r    r        Again,  Supreme  Court,  Fourth  Department,  Eighth 
District;  General  Term,  January,  1872. 

OYER  AND  TERMINER.  — MOTION  FOR  NEW  TRIAL.  — 
MISBEHAVIOR  OF  JURY.  —  SEPARATION. — VISITING 
PLACE  OF  THE  CRIME. — MEDICAL  WITNESSES. — 
COMPENSATION  OF  EXPERTS. — SURPRISE. — CUMULA- 
TIVE'TESTIMONY  OF  INSANITY.— CERTIORARI  IN 
CRIMINAL  CASES. — VERDICT  AGAINST  WEIGHT  OF 
EVIDENCE. — INSANITY  AS  DEFENSE  IN  CRIMINAL 
CASES. — LUCID  INTERVAL. — BURDEN  OF  PROOF.— 
DECLARATIONS  AND  CONFESSIONS.  —  HEARSAY.— 
CONTRADICTION  OF  OPINIONS  OF  EXPERTS. 

The  courts  of  oyer  and  terrniner  have  no  power  to  grant  new   trials 
upon  the  merits  of  questions  of  law  raised  upon  the  trial. 
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The  mere  temporary  separation  of  one  member  of  the  jury,  in  a  cap- 
ital case,  from  the  others,  and  his  casual  conversation  with  a 
stranger  on  an  indifferent  matter,  without  passing  out  of  the  sight 
and  control  of  the  officer  in  charge,  is  not  misbehavior  affecting 
the  verdict. 

Eastwood's  Case  (3  Park.  O.,  25),  explained  as  turning  on  the  excep- 
tion taken  on  the  trial,  not  on  the  question  of  misbehavior;  and 
the  remarks  on  the  latter  point  limited. 

In  capital  cases,  the  jury  may,  in  the  discretion  of  the  court,  be  al- 
lowed to  separate,  during  the  trial. 

The  fact  that  the  jury,  while  taking  a  walk  in  charge  of  an  officer, 
casually  passed  the  place  where  the  homicide  under  trial  was  com- 
mitted, is  not,  in  itself,  misbehavior  affecting  the  verdict. 

The  fact  that  a  medical  witness  attended  and  testified  at  the  instance 
of  one  party,  under  agreement  for  a  considerable  compensation, 
which  was  unknown  to  the  other  party  till  after  the  witness's  tes- 
timony was  closed,  is  not,  in  itself,  an  irregularity  affecting  the  ver- 
dict. 

It  is  proper  for  the  district-attorney  to  procure  the  attendance  of 
skilled  witnesses  in  appropriate  cases,  for  a  special  compensation. 

A  witness  meets  the  requirements  of  a  subpoena  if  he  appears  in 
court  when  required  to  testify,  and  gives  proper  impromptu  an- 
swers to  such  questions  as  are  then  put  to  him.  He  cannot  be  re- 
quired by  virtue  of  the  subpoena  to  examine  the  case,  to  use  his 
skill  and  knowledge  to  form  an  opinion,  nor  to  attend,  hear  and 
consider  the  testimony  given,  so  as  to  be  qualified  to  give  a  delib- 
erate opinion  on  a  question  of  science  arising  upon  such  testimony ; 
hence  a  professional  witness,  called  as  an  expert,  may  be  paid  for 
his  time,  services  and  expenses;  and  the  question  what  amount  is 
paid  cannot,  in  the  absence  of  anything  to  show  bad  faith,  affect 
the  regularity  of  the  trial,  though  it  may,  perhaps,  affect  his 
credit  with  the  jury. 

In  a  case  of  homicide,  the  district-attorney  engaged  a  medical  witness 
of  high  character,  to  attend  at  the  trial  and  testify  on  a  question 
of  insanity,  for  a  compensation  of  five  hundred  dollars.  The  coun- 
sel for  the  prisoner,  knowing  that  this  witness  was  attending  at  the 
request  of  the  district-attorney,  but  not  knowing  as  to  the  agree- 
ment for  his  compensation,  conversed  with  him  about  the  condition 
of  the  prisoner,  and  the  witness  examined  the  prisoner,  after  which 
the  prisoner's  counsel  called  him  as  a  witness  on  behalf  of  the 
prisoner.  The  testimony  for  the  defense  having  been  closed,  the 
district-attorney  called  the  same  witness  on  behalf  of  the  people, 
and  he  gave  further  testimony,  after  which  the  prisoner's  counsel 
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first  learned  of  the  compensation  which  the  witness  had  received 
from  the  prosecution,  and  the  fact  of  such  compensation  was  then 
stated  to  the  jury. 

Held,  that  the  calling  of  this  witness  by  the  prosecution,  and  the 
payment  to  him  of  a  sufficient  sum  to  secure  his  attendance,  was 
regular  and  proper. 

In  a  case  of  homicide,  where  the  defense  was  insanity,  ascribed  to 
epileptic  fits,  from  which  it  was  proved  the  accused  had  suffered, 
and  there  was  some  evidence  tending  to  the  opinion  that  the  pris- 
oner was  simulating  a  want  of  intelligence  at  the  trial.  Held, 
that  the  occurrence  of  an  epileptic  fit  after  the  trial,  was  only  cu- 
mulative evidence,  and  not  ground  for  a  new  trial. 


Upon  certiorari  to  review,  in  the  supreme  court,  a  conviction  in  a  cap- 
ital case,  the  court  cannot  set  aside  the  verdict  as  against  the 
weight  of  evidence,  unless  the  preponderance  is  so  great  as  to  jus- 
tify the  inference  that  the  verdict  was  the  result  of  passion  or  pre- 
judice. 

In  criminal  cases,  proof  that  the  accused  was  insane  when  the  crime 
was  committed,  is  not  enough  to  require  the  jury  to  acquit.  It 
must  be  shown  that  the  insanity  was  such  as  to  destroy,  for  the 
time,  at  least,  the  consciousness  of  the  distinction  between  right 
and  wrong  in  reference  to  the  act  charged. 

When  such  a  degree  of  insanity  is  shown  to  have  existed  previous  to 
the  offense,  the  people  must  prove,  in  order  to  convict,  that  when 
the  crime  was  committed  the  insanity  had,  at  least,  temporarily, 
passed  away,  leaving  the  prisoner  in  that  condition  of  mind  in 
which  he  was  morally  and  legally  responsible  for  the  crime;  but 
they  are  not  bound  to  show  that  the  mind  had  thrown  off  the  dis- 
ease, and  was  restored  to  a  healthy  condition. 

To  prove  the  insanity  of  the  prisoner,  evidence  that  his  mother  spoke 
of  him,  from  childhood,  as  diseased  in  mind,  and  that  in  the  fam- 
ily he  was  called  crazy,  is  hearsay,  and  inadmissible.  Such  declar- 
ations are  competent  only  when  made  in  the  presence  of  the  person 
to  whom  they  relate,  and  then  only  for  the  purpose  of  showing  the 
manner  in  which  he  received  them. 

The  statements  of  the  prisoner  in  reference  to  the  crime  are  not  de- 
prived of  a  voluntary  character  by  the  fact  that  they  were  made 
while  he  was  in  custody,  under  arrest  for  the  offense. 

The  case  of  People  v.  McMahon,  15  Jf.  F.,  384,  as  to  admissibility  of 
confessions,  was  overruled  by  Teachout  0.  People,  41  N.  T.,  7;  and 
IS"  8.— XIII— 14 
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the  doctrine  of  Hendrickson  v.  People  10  N.  Y.  (6  Seld.),  13 ;  re-es- 
tablished. 

The  prisoner's  declarations  shortly  after  the  act,  of  his  want  of  mem- 
ory of  the  transaction,  are  not  admissible. 

Where  there  is  disagreement  in  the  testimony  of  scientific  witnesses, 
it  is  not  error  to  refuse  to  charge  that  the  opinions  of  those  who  had 
not  had.  practical  experience  on  the  subject,  should  be  disregarded. 
The  judge  may  submit  the  respective  credit  of  such  witnesses  to 
the  jury.* 

Knowledge  of  right  and  wrong  in  reference  to  the  act  in  question, — 
declared  to  be  the  true  test  in  determining  whether  the  accused  was 
insane  to  such  a  degree  as  to  be  not  criminally  responsible.* 

The  prisoner  was  indicted  by  the  grand  jury  of  the 
county  of  Monroe,  for  the  murder  of  his  wife,  Mary 
Montgomery,  at  the  city  of  Rochester,  in  said  county, 
on  November  13,  1870. 

He  was  tried  for  the  said  crime  at  a  court  of  oyer 
and  terminer  held  in  Rochester,  in  May,  1871,  and  was 
found  guilty.  A  motion  for  a  new  trial  was  denied  ; 
and  a  certiorari  was  issued  to  the  end  that  exceptions 
taken  on  the  trial  should  be  examined  in  the  supreme 
court  before  sentence. 

On  the  trial,  the  killing  was  conceded.  The  defense 
was  the  prisoner's  insanity  at  the  time  the  crime  was 
committed.  He  was  a  young  man  of  twenty-two  years 
of  age  ;  he  had  been  married  two  years  ;  his  wife  was  a 
woman  of  bad  character.  She  had  left  him  a  short 
time  before  he  killed  her,  and  had  gone  to  live  in  a 
house  of  ill-fame.  She  had  a  child  nine  months  old  ; 
this  child  he  kept,  and  took  care  of  himself  during 
the  nights  ;  it  was  taken  care  of  at  hie  father's  during 
the  day.  The  care  of  the  child  deprived  him  of  sleep, 
and  this  contributed  somewhat  to  produce  the  condition 
of  body  and  mind  in  which  he  was  shown  to  be  for 
several  days  prior  to  the  killing. 

During  his  infancy  he  had  been  subject  to  epileptic 

*  See  note  at  the  end  of  the  case. 
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fits,  and  he  had  had  them  on  several  occasions  subse- 
quently. He  had  a  disease  of  the  brain  also.  The  ef- 
fect of  both  was  to  bring  on  dementia,  which  had  the 
effect  of  enfeebling  the  mind.  His  trouble  with  his 
wife  excited  and  annoyed  him  very  much.  He  loved 
her  notwithstanding  he  knew  she  was  having  inter- 
course with  other  men,  and  he  could  not  bear  parting 
from  her,  and  was  willing  to  take  her  back  and  live 
with  her,  if  she  would  return  to  him  and  conduct  her- 
self properly.  This  she  had  refused  to  do. 

The  afternoon  before  the  killing,  his  wife's  uncle 
called  on  him,  and  proposed  to  him  to  go  and  see  his 
wife,  and  try  and  induce  her  to  return  and  live  with  him. 
They  went,  and  after  some  negotiation  she  returned 
with  them  to  the  prisoner' s  house,  taking  with  her  her 
child ;  and  she  and  the  prisoner  remained  together 
throughout  the  night.  In  the  morning  he  got  up  be- 
fore she  awoke  ;  he  found  an  axe  in  the  room,  took  it 
in  his  hand,  raised  it,  and  held  it  some  five  minutes ; 
and  [as  he  afterwards  said],  tried  not  to  strike  her,  but 
his  temper  got  the  better  of  him,  or  an  impulse  to  kill 
her,  which  he  could  not  resist,  impelled  him.  He  struck 
and  killed  her  ;  or,  as  he  told  one  witness,  cut  her  head 
off.  On  repeated  occasions  within  the  week  before  be- 
fore the  killing,  he  talked  and  acted  like  an  insane 
man,  his  face  was  flushed  and  his  manner  excited. 

Three  physicians  of  the  largest  experience  and 
greatest  intelligence,  gave  it  as  their  opinion  that  in 
view  of  his  acts  and  conversations,  and  of  the  bodily 
and  mental  condition  in  which  they  found  him,  he  was 
insane  at  the  time  the  crime  was  committed. 

Other  physicians  gave  it  as  their  opinion,  that, 
judging  from  the  facts  proved  on  the  trial,  he  was  sane 
when  he  committed  the  murder. 

Several  persons  who  had  known  the  prisoner  for-' 
years,  and  had  transacted  business  with  him,  testified 
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that  they  had  never  discovered  any  evidence  of  insan- 
ity in  his  conduct  or  dealings. 

After  killing  his  wife,  the  prisoner  took  a  razor  and 
went  to  the  barn  and  attempted  to  cut  his  throat,  but 
was  prevented  by  the  interference  of  his  father  and 
brother. 

On  the  same  morning,  and  after  the  crime  was  com 
mitted,  he  surrendered  himself  to  the  police  of  Roch- 
ester ;  and  on  his  way  to  the  police  office  he  met  a 
man  of  whom  he  was  accustomed  to  buy  feed  for  his 
horse,  and  told  him  his  father  would  pay  what  he  (the 
prisoner)  owed  him. 

After  he  was  taken  into  custody,  some  of  the  wit- 
nesses testify,  he  was  very  much  excited  ;  his  acts  and 
sayings  were  irrational ;  others  who  saw  him,  testify  to 
his  relation  of  the  killing  and  the  circumstances  attend- 
ing it,  from  which  it  would  appear  that  he  told  the 
transaction  intelligently  and  substantially  as  it  must 
have  occurred. 

The  foregoing  statement  of  facts,  prefixed  by  Mr 
Justice  MTJLLIN  to  the  opinion  of  the  court  upon  the 
certiorari,  is  given  here,  for  the  greater  convenience  ot 
the  reader,  in  understanding  one  of  the  grounds  on 
which  the  motion  for  a  new  trial  was  made. 

Some  further  particulars  will  be  important  in  con- 
nection with  some  of  the  exceptions. 

On  the  trial  a  witness  for  the  defense  was  askad : 

"  Q.  During  all  this  time,  and  down  to  the  time  of 
his  marriage,  will  you  say  how  he  was  talked  about, 
and  how  he  was  described  in  the  family,  with  reference 
to  his  mental  condition  ? " 

Objected  to  by  the  counsel  for  prosecution,  and  ex- 
cluded. Defendant  excepted. 

Mr.  Martindale,  for  defendant,  proposed  to  show 
that  the  defendant  was  called  "  crazy  "  in  the  family, 
or  "  Daft  Davy," — that  he  was  habitually  spoken  of, 
and  regarded  by  his  grandmother  and  his  mother,  from 
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early  infancy  down  to  the  time  of  their  death  as  dis- 
ordered in  mind. 

He  also  proposed  to  prove  that  the  mother  of  de- 
fendant, on  her  death  bed,  spoke  to  the  older  brother 
of  the  disordered  condition  of  David,  and  enjoined  up- 
on him  the  duty  of  personal  care  over  him  for  that 
reason. 

The  prosecution  objected  to  both  these  offers  of 
evidence.  The  court  sustained  the  objection,  and  de- 
fendant excepted. 

The  chief  of  police  was  examined  for  the  prosecu- 
tion, and  was  asked : 

UQ.  Did  you  see  him  [the  defendant],  on  the  morn- 
ing of  the  homicide  ? " 

"  A.  Yes,  sir  ;  in  the  cell." 

"  Q.  Did  you  have  any  conversation  with  him  ?  " 

"  A.  Yes,  sir  ;  I  asked  him  how  he  came  there." 

"Q.  What  did  he  say?" 

"A.  For  killing  his  wife." 

"Q.  Did  lie  say  anything  about  why  he  killed 
her?" 

"A.  I  asked  him  why  he  did  it." 

Mr.  Martindale : 

"Q.  He  was  in  a  cell,  in  the  police  office,  under 
your  charge  at  the  time  \  " 
"A.  Yes,  sir." 

Mr.  Davy  : 

"  Q.  Did  you  hold  out  any  inducements  to  him  ? " 

UA.  I  did  not." 

"  Q.  State  the  conversation  ? " 

Objected  to  by  counsel  for  defendant,  as  improper, 
the  prisoner  then  being  under  arrest. 

The  court  overruled  the  objection,  and,  under  ex- 
ception, admitted  a  confession  made  by  the  prisoner  to 
the  officer. 
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The  cause  was  summed  up  by 
Mr.  Martindale,  for  the  prisoner. 
Mr.  PecJcJiam,  for  the  people. 

E.  D.  SMITH,  P.  J.,  delivered  the  charge  to  the  jury, 
in  which,  after  instructing  in  reference  to  the  crime 
charged,  he  proceeded  as  follows  : 

But,  gentlemen,  it  is  essential  to  the  nature  of  the 
crime,  that  the  party  accused  possesses  a  sound  mind 
and  memory  at  the  time.  He  must  be  possessed  of  his 
senses,  and  of  mind  and  intelligence  sufficient  to  know 
the  nature  and  quality  of  his  acts.  It  is  the  essence  of 
the  definition  of  premeditated  design,  that  the  person 
must  have  sufficient  mind  to  understand  what  he  is 
doing.  The  act  must  be  performed  by  a  person  capa- 
ble of  reasoning  and  understanding,  and  knowing  the 
nature  of  the  act.  All  men  are  presumed  in  the 
law,  to  have  the  full  possession  of  their  faculties,  and 
it  is  also  presumed  that  in  the  commission  of  any  act, 
every  man  in  the  ordinary  exercise  of  such  faculties, 
intends  the  legitimate  consequences  of  his  acts.  It  is, 
however,  admissible  for  a  defendant  accused  of  crime, 
to  show  that  he  did  not  possess,  and  did  not  possess 
at  the  time,  reasoning  faculties  essential  to  the  commis- 
sion of  the  crime.  If  he  can  satisfy  the  jury  that  he 
did  not  possess  such  faculties,  they  are  to  acquit  him. 
The  defendant  seeks  to  be  excused  from  this  homicide, 
by  attempting  to  establish  the  fact  that  he  did  not  pos- 
sess his  faculties.  The  defense  is,  therefore,  directed  to 
satisfy  you  that  the  defendant  was  not  of  sound  mind, 
capable  of  committing  crime  at  the  time  he  used  that 
fatal  axe.  To  that  point,  the  evidence  in  the  defense 
has  been  directed.  If  the  proof  of  that  fact  is  satisfac- 
tory to  your  minds,  you  must  acquit  him.  The  law 
does  not  require  any  sacrifice  of  a  man  who  does  not 
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act  intelligently  in  the  commission  of  the  act  for  which 
he  is  tried.  I  have  looked  through  several  books  con- 
taining trials  for  murder,  and  I  took  the  precaution  to 
see  what  judges  have  charged  juries  in  such  cases. 
Juries  are  frequently  instructed  to  acquit,  if  satisfied 
that  the  prisoner  was  incapable  of  knowing  right  from 
wrong,  or,  as  the  rule  is  sometimes  expressed,  if  he  was 
imconscious  that  the  act  was  a  crime  against  the  laws 
of  God  and  nature. 

In  McComb's  case,  the  learned  judge  used  the  lan- 
guage following  :  "If,  in  consequence  of  partial  insan- 
ity, the  prisoner  was  laboring  under  such  a  defect  of 
reason  as  not  to  be  conscious  of  the  nature  and  conse 
quences  of  the  act,  as  not  to  know  that  the  act  was 
wrong,  he  should  be  acquitted."  That  was  the  rule 
stated  in  that  case.  In  Robinson's  case,  the  question 
was  stated,  "Whether,  at  the  time,  the  prisoner  was  in 
a  state  of  mind  which  enabled  her  to  know  that  what 
she  did  was  wrong  ;  if  so,  she  was  responsible." 

In  Willis'  case  (32^.  7".,  715 ;  5  Park.,  621),  which  has 
been  referred  to  here,  it  was  stated  that,  "A  person  is 
not  insane  who  knows  right  from  wrong,  and  who  knows 
the  act  he  is  committing  is  a  violation  of  law,  and  is 
wrong  in  itself."  I  have  taken  occasion  to  look  at  this 
case,  which  was  reviewed  by  the  general  term  in  the 
third  district.  I  thought  I  could  not  do  better  than  to 
read  from  the  opinion.  Judge  INGALLS  says,  "Two 
questions  are  presented  for  consideration  :  one  arises 
from  the  charge  of  Justice  PECKHAM,  and  the  point  ex- 
cepted  to  is  as  follows :  That  a  man  is  not  insane, 
who  knows  right  from  wrong  ;  who  knows  the  act  he  is 
committing  is  a  violation  of  law,  and  wrong  in  itself." 
In  giving  effect  to  that  branch  of  the  charge,  it  is 
proper  to  consider  other  portions  which  accompanied 
it.  The  learned  justice  charged  the  jury  as  follows: 
"A  person  is  not  insane,  surely,  that  knows  right  from 
wrong,  and  who  knows  the  act  he  is  committing  is  a 
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violation  of  law,  and  is  wrong  in  itself.  If  he  is  con- 
scious that  the  act  is  wrong,  at  the  time  he  is  commit- 
ting it,  that  it  is  a  violation  of  law — that  it  is  a  violation 
of  the  law  of  the  land — he  cannot  be  said  to  be  insane. 
If,  however,  at  the  time  he  commits  the  act,  he  is  un- 
der a  delusion,  he  does  not  know  right  from  wrong- 
he  does  not  know  that  the  act  he  commits  is  an  offense, 
he  does  not  know  it  was  wrong,  but  is  under  a  de- 
lusion in  regard  to  it,  why,  surely,  he  is  not  responsi- 
ble for  his  acts — he  is  an  insane  man."  I  fail  to  dis- 
cover wherein  the  charge  in  that  respect,  is  not  quite 
favorable  enough  to  the  prisoner.  The  test  furnished 
by  the  charge,  and  by  which  the  jury  were  to  be  gov- 
erned in  determining  whether  or  not  the  prisoner  was 
insane,  was  strictly  in  accordance  with  the  law  (People 
0.  Pine,  2  Barb.,  566).  Justice  BARCULO,  at  page  572, 
says:  "A  simple  and  sound  rule  may  be  thus  ex.- 
pressed.  A  man  is  not  responsible  for  an  act.  when  by 
reason  of  involuntary  insanity  or  delusion,  he  is  at  the 
time  incapable  of  perceiving  that  the  act  is  either 
wrong  t)r  unlawful."  In  the  same  opinion  reference  is 
made  to  the  rule  which  is  laid  down  by  Chief  Justice 
SHAW,  of  Massachusetts,  as  follows:  "A  man  is  not 
to  be  excused  from  responsibility,  if  he  has  capacity 
and  reason  sufficient  to  enable  him  to  distinguish  be- 
tween right  and  wrong,  as  to  the  particular  act  he  is 
then  doing  ;  a  knowledge  and  consciousness  that  the 
act  he  is  doing  is  wrong  and  criminal,  will  subject  him 
to  punishment"  (Freeman  v.  People,  4  Den.,  28). 
BEARDSLEY,  J.,  says  :  "  Where  insanity  is  interposed 
as  a  defense  to  an  indictment  for  an  alleged  crime,  the 
inquiry  is  always  brought  down  to  the  single  question 
of  a  capacity  to  distinguish  between  right  and  wrong, 
when  the  act  was  done."  The  mode  of  putting  the 
question  to  the  jury  on  these  occasions,  has  generally 
been  whether  the  accused,  at  the  time  of  doing  the  act, 
knew  the  difference  between  right  and  wrong;  whicli 
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mode,  though  rarely,  if  ever,  leading  to  any  mistake 
with  the  jury,  is  not  deemed  as  accurate  when  put 
generally,  and  in  the  abstract,  as  when  put  with  refer- 
ence to  the  party' s  knowledge  of  right  or  wrong  in  re- 
spect to  the  very  act  with  which  he  is  charged"  (2 
Greenl.  12v.,  372).  "  The  rule  of  law  is  understood  to  be 
this,  that  a  man  is  not  to  be  excused  from  responsibil- 
ity, if  he  has  capacity  and  reason  sufficient  to  enable 
him  to  distinguish  between  right  and  wrong,  as  to  the 
particular  act  he  is  then  doing  (See,  also,  Dean's 
Med.  JUT.,  549,  550,  551  ;  Bectfs  Med.  Jur.,  588). 
No  error  was  committed  in  the  charge  ;  it  is  fully  sus- 
tained by  the  authorities  cited  ;  and  the  exceptions 
thereto,  not  being  well  taken,  must  fail." 

This  is  an  epitome  of  various  cases  which  have  been 
tried,  and  in  which  the  rule  has  been  stated  as  I  have 
read  ;  that  case  was  taken  to  the  court  of  appeals,  and 
the  rule  was  affirmed  throughout,  in  the  opinion  of  the 
court,  written  by  Judge  DENIO. 

There  is  now  no  room  for  doubt  as  to  the  rule  of 
law  in  this  State.  "A  man  must  have  sufficient 
knowledge,  reason,  capacity,  judgment  and  mental 
power  to  understand  not  merely  that  his  act  is  a  viola- 
tion of  law,  but  that  it  is  intrinsically  wrong."  Every 
human  being  endowed  with  reason,  knows  that  to  take 
the  life  of  a  human  being  is  against  the  law  of  nature 
and  of  God.  It  is  not  sufficient  that  he  knows  the 
thing  is  an  offense  against  human  laws,  but  must  have 
reason  and  capacity  sufficient  to  know  that  he  is  not 
only  violating  the  laws  of  man,  but  the  laws  of  God 
and  nature. 

The  defense  in  this  case  is  directed  to  show  you  that 
the  defendant  did  not  have  that  capacity,  and  that  he 
did  not  know,  when  he  struck  the  blow,  that  he  was 
committing  wrong.  If  the  proof  of  that  fact  is  satis- 
factory to  your  minds,  you  must  acquit  him.  The  law 
does  not  require  any  sacrifice  of  a  man  who  does  not 
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act  intelligently  in  the  commission  of  the  act  for  which 
he  is  tried.  In  applying  this  rule  you  will  look  at  the 
facts  of  the  case  ;  first  in  regard  to  the  evidence  to  show 
unsoundness  of  mind.  You  will  first  consider  what 
facts  there  are  affecting  the  issue  which  are  clear  and 
undisputable.  You  find  here  the  prisoner,  a  young 
man  of  about  twenty  years  years  of  age.  You  find  he 
was  married  about  two  years  ago,  and  had  one  child. 
You  find  him  married  to  a  woman  of  dissolute  life  and 
vile  character.  You  find  that  in  infancy  he  was  afflicted 
with  fits  and  convulsions,  that  he  had  numerous  fits  of 
that  character  in  his  younger  years.  I  think  that  you 
should  assume  that  there  was  a  taint  of  insanity  in  his 
family,  though  not  in  the  direct  line.  The  father  had 
no  symptoms  of  insanity,  but  his  uncle  and  collateral 
relations  of  his  father  had  the  taint  of  insanity.  This 
fact  you  are  entitled  to  consider  upon  the  question  you 
are  to  decide.  You  find  that  this  man,  during  the 
week  previous  to  the  homicide,  had  controversy  with 
his  wife.  You  find  that  they  were  reconciled  on  the 
Saturday  before  the  homicide,  so  far  that  they  went  to- 
gether to  the  house  about  eleven  o'clock  at  night — 
so  far  you  have  facts  which  you  may  assume  as  un- 
doubted. 

Next  you  have  the  facts  tending  to  prove  the  un- 
soundness of  mind. 

The  fits  which  have  been  detailed  ;  those  occurring 
in  infancy,  those  up  to  ten  or  twelve  years  of  age,  and 
one  or  two  after  that.  There  is  no  controversy  that  he 
had  epileptic  fits,  beginning  in  his  infancy,  and  that 
they  continued  up  so  near  as  the  Tuesday  before  the 
act  was  committed.  If  you  believe  the  testimony  of 
the  father  and  the  woman  living  with  him,  you  have 
proof  that  there  was  such  a  fit  the  week  before  the 
homicide.  You  have  also  exhibitions  of  wildness — those 
that  relate  to  his  seeing  imps.  The  testimony  of  the 
father  and  the  brother  goes  to  prove  that  fact. 
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You  have  also  the  testimony  in  reference  to  his 
striking  against  the  wall  at  night.  You  have  the  further 
fact  of  his  striking  his  father  suddenly,  and  seeming 
unconscious  of  it,  and  without  apparent  object  or  mo- 
tive. You  have  the  further  fact  of  his  urging  his  father 
to  say  the  Lord's  prayer,  quick,  quick.  On  Monday 
before  the  homicide  you  have  the  further  fact  that  he 
came  into  the  house  saying  that  he  was  followed  by  the 
devil  and  six  men.  Another  fact  is,  that  he  was  at- 
tempting to  raise  a  post  which  was  beyond  his  strength, 
indicating  a  delusion  of  mind.  Another  fact  is,  the 
statement  that  he  was  above  God.  Then  you  have  the 
testimony  of  Bachs  in  reference  to  his  conduct  on  Fri- 
day, when  he  was  engaged  by  a  lady  to  carry  some 
trunks.  These  are  the  facts  testified  to  directly,  testi- 
mony of  facts  tending  to  show  that  the  defendant  was 
laboring  under  some  mental  hallucination.  These  acts 
imply  temporary  aberration  of  mind  at  the  time.  The 
act  of  attempting  to  raise  the  post,  and  the  other  acts 
mentioned,  are  facts  which  you  are  to  consider  upon 
the  question  of  the  general  unsoundness  of  mind  of  this 
man.  It  seems  to  me  that  you  will  hardly  doubt  that 
at  the  time  he  committed  these  acts  he  was  laboring 
under  some  delusion,  if  you  believe  that  the  occurrences 
were  as  stated  by  the  witnesses.  They  are  not  incom- 
patible with  the  ordinary  conduct  of  men  which  fur- 
nish the  text  or  standard  which  you  are  to  apply  to 
his  acts.  These  are  the  facts  proved  by  the  direct  tes- 
timony, tending  to  show  that  he  was  laboring  under  a 
species  of  mental  aberration.  It  is  apparent  that  dur- 
ing the  period  of  such  fits  he  was  unconscious.  While 
he  was  in  the  fit  he  must  be  unconscious,  as  a  general 
thing,  of  what  was  going  on  around  him. 

But  fits  are,  as  a  general  thing,  temporary  in  their 
duration,  I  believe.  And  after  the  prisoner  came  out  of 
the  fit  he  was  restored  to  a  state  of  consciousness,  in 
regard  to  what  was  transpiring,  and  able  to  take  care 
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of  himself  as  before.  In  regard  to  these  facts  they  are 
addressed  to  your  common  sense  and  your  knowledge 
of  men  who  have  ordinary  sense  and  intelligence. 

The  next  testimony  to  which  I  direct  your  attention 
is  the  medical  testimony.  This  is  exceedingly  import- 
ant, and  demands  your  careful  attention.  We  are 
obliged  to  call  upon  physicians  and  surgeons  to  give  us 
their  testimony  in  regard  to  the  facts  in  such  cases.  We 
are  indebted  to  the  physicians  in  this  case  in  a  large 
degree  for  the  description  of  the  case.  We  have  had 
before  us  some  of  the  most  distinguished  medical  gen- 
tlemen of  the  State.  There  is  in  regard  to  the  testimony 
of  these  physicians  a  distinction  to  be  made  ;  you  are 
to  distinguish  between  the  facts  they  testify  to  and 
their  opinions.  When  a  physician  testifies  in  regard  to 
a  fact,  you  are  to  believe  it  just  as  you  are  to  believe 
any  other  man  of  equal  credit. 

When  they  testify  to  a  fact  that  they  know  from 
their  study  of  disease,  and  their  characteristics,  and 
tell  us  what  there  is  of  the  facts,  you  are  to  believe  it. 
When  they  testify  in  regard  to  opinions,  it  becomes  a 
different  question.  Some  of  these  physicians  testify  to 
facts  that  we  are  bound  to  believe  ;  they  testify  that  the 
defendant  had  cerebral  disease.  I  understand  all  the 
physicians  to  testify  to  that  fact.  They  testify  that  he 
had  had  a  high  pulse,  indicating  some  disease  of  the 
system,  although  they  do  not  concur  in  the  opinion 
that  it  is  insanity  ;  they  testify  in  regard  to  his  appear- 
ance, as  to  the  blank  expression  of  his  face,  and  turgid- 
ness  of  his  hands,  and  the  disease  of  his  ear.  Every- 
thing that  these  physicians  testify  to  as  matters  of  ob- 
servation, and  by  which  they  are  able  to  tell  you  the 
characteristics  of  a  disease,  you  are  to  believe  as  facts, 
as  you  would  otherwise. 

In  considering  their  testimony,  you  will  consider,  in 
reference  to  each  statement,  whether  it  is  a  fact,  or  an 
opinion  ;  you  will  apply  this  rule  to  all  the  facts  con- 
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nected  with  the  case,  that  are  derived  from  the  investi- 
gations of  these  physicians.  They  study  their  profes- 
sion to  acquire  knowledge  of  disease,  and  its  treatment. 
We  have  to  trust  ourselves  to  their  hands,  and  we  are 
bound  to  believe  them,  when  they  testify  scientifically 
in  respect  to  the  human  system,  its  laws,  its  condition, 
its  symptoms  of  disease,  and  their  characteristics.  But 
this  applies  only  to  that  class  of  facts  which  are  within 
the  range  of  their  professional  knowledge,  and  their 
testimony,  in  such  cases,  depends  upon  the  oath  of  the 
witness,  and  his  credit  as  a  man. 

We  have  the  opinion  of  six  or  seven  learned  and 
distinguished  physicians  in  regard  to  the  state  of  the 
accused,  and  in  reference  of  the  characteristics  of  insan- 
ity. In  looking  at  this  testimony,  the  whole  point  of 
it  is  to  show  that  the  prisoner,  at  the  time  he  committed 
the  offense,  was  unconscious  of  the  nature  and  quality 
of  the  act,  and  did  not  know  the  difference  of  right  and 
wrong.  The  physicians  all  agree  that  the  prisoner  was 
an  epileptic,  and  had  been  all  his  life ;  but  it  matters 
not,  that  he  had  that  disease,  if  these  convulsions  did 
not  so  affect  his  mind,  that  at  the  time  of  the  commission 
of  the  offense  he  was  unconscious  that  he  was  commit- 
ting a  crime.  If  his  aberrations  of  mind  were  temporary, 
and  his  unconsciousness  ended  with  the  fit,  then  he 
would  be  responsible  for  his  acts  ;  he  would  be  respon- 
sible for  all  his  acts  which  he  knew  to  be  wrong  at  the 
time  he  committed  them.  When  he  is  apparently  of 
sound  mind  and  memory,  we  must  hold  him  responsi- 
ble for  his  acts,  unless  there  is  proof  satisfactory,  that 
there  was  at  that  time  some  defectiveness  of  reason  that 
impaired  his  capacity.  I  think  you  will  be  satisfied 
that  epilepsy  was  a  disease  that  affected  his  brain. 
That  is  a  fact  all  the  physicians  concur  in  ;  and  that  his 
fits  tended  to  impair  his  mind  ;  such,  all  the  doctors 
tell  us  was  the  natural  effect  of  the  disease.  You  are 
bound  to  consider  that  the  testimony  establishes  that 
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this  epilepsy  tends  to  impair  his  mental  character.  But 
it  is  no  excuse  that  his  mind  was  affected,  if  he  re- 
tained sufficient  mind,  intelligence  and  capacity  to 
know  the  nature  and  quality  of  his  acts.  He  is  re- 
sponsible for  his  acts  so  far  as  he  has  capacity  to  know 
the  nature  of  his  acts  and  their  quality,  and  to  know 
that  they  are  wrong. 

The  prisoner's  counsel  claims  that  at  the  time  the 
offense  was  committed,  the  evidence  tends  to  show  that 
he  was  laboring  under  an  insane  influence, — that  he 
was  insane  to  a  degree, — that  he  did  not  know  what  he 
was  about  at  the  time  of  the  commission  of  the  offense. 
Another  ground  is  claimed,  that  he  had  an  insane  par- 
oxysm at  the  time. 

The  testimony  of  Dr.  Gray, — his  opinion  is  that  his 
mind  was  enfeebled, — that  he  was  practically  of  an  in- 
sane mind  at  the  time  he  committed  this  act.  That  is 
also  the  opinion  of  Dr.  Moore.  Their  testimony  does 
not  make  him  commit  the  act  upon  an  insane  impulse, 
or  upon  a  sudden  paroxysm  of  rage  or  fury  ;  they  say 
his  mind  was  approaching  dementia,  and  that  he  was, 
at  the  time  of  the  commission  of  the  act,  practically 
insane.  The  doctors,  it  seems  to  me,  are  not  sufficiently 
precise  in  the  use  of  this  term.  We  are  obliged  to 
apply  to  this  case  legal  principles.  Insanity  is  a  kind 
of  generic  word,  and  includes  various  degrees  of  diseases 
of  the  mind.  There  are  degrees  of  insanity,  in  some 
of  which,  there  is  no  mind  left.  In  other  degrees,  there 
are  lucid  intervals.  There  are  persons  who  are  afflicted 
with  dementia,  which,  as  I  understand  the  testimony 
of  the  physicians,  is  a  gradual  impairment  or  enfeeble- 
ment  of  the  mind.  If  that  is  what  they  mean,  and 
such  I  understand  to  be  the  view  of  Drs.  Gray  and 
Moore,  it  is  for  you  to  say  whether  that  degree  of  in- 
sanity had  so  far  progressed  with  the  defendant  as  to 
deprive  him  of  the  knowledge  of  the  quality  of  his  act. 
That  the  defendant  was  under  a  species  of  temporary 
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illusion  of  mind  when  he  was  committing  some  of  the 
acts  proven,  is  evident ;  but  it  was  not  continuous.  The 
tendency  of  the  opinions  of  Drs.  Gray  and  Moore, 
seems  to  be  that  these  fits  had  gradually  impaired  his 
mind,  until  they  had  reduced  it  to  a  state  of  dementia. 
If  they  mean  to  say  that  that  is  insanity  in  its  unquali- 
fied sense,  as  applied  to  the  prisoner,  it  is  for  you  to 
say  whether  you  believe  it.  We  are  not  bound  to  be- 
lieve the  opinions  of  doctors,  unless  they  are  compatible 
with  sound  sense ;  doctors  give  many  opinions  which 
are  merely  speculative.  They  have  their  theories  and 
speculations,  and  the  difficulty  with  them  many  times, 
seems  to  be  that  they  are  hardly  willing  to  admit  that 
there  is  much  in  the  human  system,  its  ailments  and 
diseases,  that  is  beyond  their  knowledge  and  compre- 
hension. You  are  not  bound  to  believe  the  opinion  of 
a  doctor,  unless  it  comports  with  your  common  sense, 
and  is  consistent  with  the  facts  in  the  case.  We  are 
greatly  indebted  to  the  medical  profession,  and  cannot 
get  along  without  them,  and  in  doubtful  cases,  where 
there  is  intrinsic  doubt  in  the  case,  their  opinions  are 
resorted  to,  and  are  proper  helps  to  a  jury  in  deciding 
doubtful  and  disputed  questions  that  come  within  the 
range  of  their  profession.  It  is  an  exception  to  all  rules 
of  evidence.  The  law  deals  in  facts  derived  from  the 
positive  testimony  of  witnesses.  We  ask  of  all  persons, 
but  of  medical  men,  what  the  facts  are  ;  of  the  physi- 
cians we  ask  for  facts  and  also  for  their  opinions.  The 
law  requires  that  every  man  shall  exercise  all  his  facul- 
ties with  integrity,  or  if  he  does  not,  he  shall  pay  the 
penalty.  He  is  only  excusable  when  he  is  not  conscious 
that  .he  is  violating  the  laws  of  God  and  man.  This 
degree  of  unconsciousness  is  the  only  insanity  that  the 
law  will  allow  as  an  excuse  for  the  commission  of  an 
act  otherwise  criminal.  If  you  believe  that  the  prisoner 
was,,  at  the  time  he  committed  the  act,  unconscious  of 
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what  he  was  doing,  if  he  did  not  know  that  what  he 
was  doing  was  wrong,  he  was  insane. 

You  have  the  opinions  of  Drs.  Gray,  Cooke  and 
Moore,  on  the  side  of  the  prisoner,  who  are  among 
the  most  celebrated  physicians  in  the  country.  Their 
testimony  in  regard  to  the  facts  you  must  believe. 
Their  opinions  you  must  consider  in  the  light  of  the 
rules  I  have  given  yon. 

You  have  on  the  other  hand  the  testimony  of  other 
distinguished  men,  who  differ  with  them  in  opinion, 
and  who  think  that  this  man  was  not  insane  at  the 
time  he  committed  this  act.  You  see,  therefore,  that 
the  question  is  one  where  you  must  decide  where  the 
doctors  differ.  It  is  a  case  where  some  think  the  man 
is  insane  and  some  think  he  is  not.  It  is  for  you  to  say 
which  class  of  opinions  best  comports  with  the  facts  of 
the  case,  as  revealed  in  the  evidence.  There  are  some 
surroundings  of  this  matter  which  it  seems  hardly  ne- 
cessary for  me  to  refer  to.  There  has  been  a  commis- 
sion in  his  case  and  a  report  made.  That  commission 
was  made  under  the  sanction  of  the  court.  The  per- 
sons who  signed  it  were  called  upon  and  have  testified, 
with  the  exception  of  Dr.  Dean.  The  questions  in- 
volved were  of  such  a  nature  that  it  was  necessary  that 
they  should  be  deliberately  presented  and  passed  upon 
by  a  jury.  The  court  did  not  deem  it  proper  to  act 
upon  that  report.  It  has  been  read  in  your  hearing, 
and  the  gentlemen  who  signed  it  have  verified  the 
report.  It  tends  to  show  that  the  prisoner  was  border- 
ing upon  a  state  of  dementia  at  the  time  of  the  exami- 
nation of  the  commission.  The  case  has  been  very 
fully  discussed  by  the  counsel  for  each  side,  and  I  can- 
not doubt  that  you  are  familiar  with  the  evidence 
which  has  been  given.  You  are  called  upon  to  decide 
what  was  the  true  condition  and  state  of  the  prisoner 
at  the  time  he  committed  this  deed.  The  people  are 
bound  to  satisfy  you  that  this  man  committed  the 
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crime  of  murder,  that  he  possessed  at  the  time  a  mind 
capable  of  the  commission  of  crime.  The  prisoner  has 
given  evidence  to  show  that  he  did  not  possess  a  sound 
mind  at  the  time  of  committing  the  offense  :  that  is  the 
point  of  all  the  testimony,  to  show  whether  this  man 
was  conscious,  at  the  time  he  killed  this  woman,  that 
he  was  committing  a  crime,  or  that  the  killing  of  his 
wife  was  wrong.  If  he  knew  it  was  wrong,  he  cannot 
be  excused  ;  but  if  you  are  satisfied  that  his  mind  was 
unsound,  that  he  committed  this  offense  under  an  in- 
sane impulse  ;  if  he  raised  that  axe  and  struck  he,r 
with  it  in  an  insane  moment,  unconscious  that  he  was 
doing  wrong,  he  should  be  acquitted,  and  it  is  your 
duty  to  acquit  him.  The  law  does  not  seek  to  punish, 
a  man  who  does  not  deliberately  and  knowingly  commit 
a  crime.  That  is  the  whole  of  the  case  as  it  comes  before 
you  ;  you  are  to  consider  all  this  testimony  in  connec- 
tion with  the  points  and  rules  of  law  as  I  have  stated- 

This  prisoner  is  responsible  for  his  acts  as  a  rational 
human  being.  If  he  knew  he  was  doing  wrong,  if  he 
deliberately  resolved  to  put  an  end  to  his  wife's  life, 
and  did  it  intending  to  kill  her,  while  of  sound  mind, 
and  conscious  of  the  difference  between  right  and 
wrong,  he  is  guilty  of  the  crime  of  murder.  If  he  did 
it  in  a  paroxysm  of  fury,  it  was  an  act  of  insanity.  If 
the  testimony  satisfies  you  of  that  fact,  it  is  your  duty 
to  acquit. 

This  man  is  on  trial  for  his  life.  It  is  a  weighty 
responsibility  you  are  called  to  discharge  on  the  whole 
issue  :  the  prisoner  is  entitled  to  the  benefit  of  every  ra- 
tional doubt :  that  means  that  in  looking  over  the  facts, 
the  benefit  of  every  rational  doubt  belongs  to  the  pris- 
oner. You  are  to  look  through  the  facts  and  see  what 
they  are,  and  if  there  is  an  essential  rational  doubt — not 
a  doubt  conjured  up  to  find  an  excuse  to  acquit — give 
him  the  benefit  of  it.  The  prisoner  is  in  your  hands, 
he  is  an  unfortunate  man.  We  commiserate,  and  all 

N.3.— XIII— 15 
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sensible  men  must  commiserate  his  condition.  He  was 
led  into  a  really  unfortunate  marriage.  All  the  elements 
connected  with  it  were  calculated  to  bring  unhappi- 
ness  and  distress  to  any  man.  It  is  not  surprising  that 
he  should  have  been  distressed  beyond  measure,  when 
he  found  himself  connected  for  life  with  a  vile,  disso- 
lute woman.  It  is  not  surprising  that  it  should  have 
worked  upon  his  mind  and  distressed  him,  or  that  he 
should  act  rashly  under  that  distress  ;  but  he  had  no 
right  to  kill  his  wife  intelligently.  He  had  no  right  to 
deliberately  kill  her.  She  may  have  beguiled  him  into 
n  marriage,  but  that  does  not  justify  him  in  taking  her 
life.  That  he  was  tempted  to  do  wrong,  is  no  excuse 
for  the  wrong,  no  excuse  for  murder. 

If  he  had  the  moral  sense  and  the  intelligent  mind 
to  distinguish  the  nature  and  quality  of  his  acts,  and 
to  know  that  it  was  wrong,  his  acts  and  his  crime  is 
murder.  Your  attention  has  been  called  to  numerous 
•cases  where  the  defense  of  insanity  has  been  interposed. 
The  defense  of  insanity  is  a  lawful  and  proper  defense. 
It  is  the  duty  of  the  jury  to  consider  it  without  pre- 
judice, and  all  the  evidence  presented  in  its  support  on 
the  trial.  They  are  to  meet  it  honestly  and  fairly,  and 
decide  upon  it  honestly  and  fairly,  according  to  the 
evidence  and  its  weight.  You  should  not  start  with  the 
assumption  that  the  defense  is  wrong  or  inadmissible. 
You  should  consider  it,  and  try  it  upon  its  merits.  It 
is  undoubtedly  true  that  this  defense  is  improperly  in- 
terposed in  some  cases  ;  it  is  undoubtedly  true  that  the 
public  sense  has  been  shocked  at  some  defenses  of  in- 
sanity which  have  prevailed,  and  in  some  instances  of 
acquittal  from  insanity,  where  the  accused  was  found 
sane  up  to  the  moment  of  the  act,  and  insane  at  the 
moment,  and  sane  immediately  afterwards. 

The  jury  should  find  a  verdict  intelligently,  as  the 
evidence  impresses  their  minds.  If  the  jury  find  the 
•defense  is  unwarrantable,  they  are  to  say  so  by  their 
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verdict.  If  they  find  it  fairly  made  out,  they  are  to  say 
so.  They  should  do  justice  according  as  it  appears  to 
them  upon  the  whole  evidence  in  the  case,  without  re- 
gard to  any  other  consideration.  The  law  must  take 
its  course  without  regard  to  outside  considerations  or 
influences. 

This  unfortunate  man  is  now  in  your  hands — you 
are  to  go  to  your  room  and  consider  with  care  what  is 
the  truth,  whether  the  crime  of  murder  in  the  first  de- 
gree is  made  out.  The  defense  have  said  that  the 
prisoner  is  not  an  accountable  being  in  the  eye  of  the 
law,  by  reason  of  insanity.  You  have  heard  the  testi- 
mony and  the  arguments,  and  you  are  now  to  decide 
what  is  the  truth.  If  you  find  when  he  raised  the  axe 
and  struck  the  fatal  blow,  that  he  was  conscious  of 
what  he  was  doing,  and  did  it  deliberately,  it  is  your 
duty  to  convict  him  ;  and  if  you  have  doubts  upon  that 
subject,  and  think  that  the  prisoner  was  not  a  sane  man 
at  the  time,  you  should  give  to  the  prisoner  the  benefit 
of  that  doubt,  and  acquit  him. 

Do  your  duty,  and  find  a  verdict  according  as  the 
evidence  impresses  your  minds,  such  as  will  satisfy 
your  own  conscientious  convictions. 

Mr.  Martindale,  counsel  for  the  defendant,  ex- 
cepted  to  the  charge  instructing  the  jury  that  there  was 
no  necessity  of  considering  any  other  malice  in  the  case, 
than  that  implied  in  a  premeditated  design  to  kill. 

The  counsel  for  the  prisoner  requested  the  court  to 
instruct  the  jury,  if  they  found  that  the  prisoner  had 
been  affected  by  habitual  derangement  during  the  pre- 
ceding week,  that  it  is  for  the  prosecution  to  adduce 
satisfactory  proof  that  the  act  in  question  was  com- 
mitted at  a  time  when  Montgomery  had  a  lucid  inter- 
val, and  was  restored  to  the  use  of  his  reason.  * 

The  judge  said  that  he  understood  the  rule  of  law 
to  be,  and  so  charged,  that  when  the  proof  shows  a 
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case  of  fixed  or  confirmed  insanity,  then  the  people 
were  bound  to  prove  that  the  criminal  act  was  com- 
mitted in  a  lucid  interval,  or  after  the  prisoner  was  re- 
stored to  a  sound  mind. 

The  counsel  for  the  prisoner  then  requested  the 
court  to  charge  as  follows:  "The  habitual  insanity 
having  been  proved,  it  devolves  on  the  prosecution  to 
prove  more  than  that  the  prisoner  had  been  restored  to 
a  cooler  moment,  an  abatement  of  pain  or  violence,  or 
of  a  higher  state  of  torture,  a  mind  relieved  from  ex- 
cessive pressure.  The  prosecution  must  affirmatively 
prove  that  the  act  was  committed  in  an  interval,  in 
which  the  mind,  having  thrown  off  the  disease,  had  re- 
covered its  general  habit." 

The  judge  said  in  substance,  this  would  be  right,  if 
confirmed  and  continuous  insanity  had  been  proved, 
which  I  think  is  not  claimed  or  proved,  and  he  could 
not  vary  the  charge  as  made  in  respect  to  the  rule  of 
evidence,  and  declined  to  charge,  or  modify  the  charge, 
otherwise  than  as  he  had  above  stated.  To  which  refusal 
the  counsel  for  the  prisoner  duly  excepted. 

The  counsel  for  the  prisoner  requested  the  court  to 
charge,  if  the  jury  should  find,  as  matter  of  fact,  that 
the  prisoner  accurately  described  his  state  of  mind  to 
the  witness,  Codding,  and  that  at  the  moment  of  the 
commission  of  the  homicide,  he  stood  five  minutes,  or 
any  other  brief  period  of  time,  with  the  axe  in  his 
hand,  trying  not  to  commit  the  act,  and  then  seemed 
impelled  to  strike  her,  and  though  he  did  not  want  to, 
had  to  strike  her ;  if  they  found  that  to  be  the  true 
state  of  his  mind,  he  was  irresponsible. 

The  judge  said  in  substance,  that  was  a  matter  of 
fact  for  the  jury,  and  not  of  law,  and  declined  so  to 
charge,  to  which  refusal  the  counsel  for  the  prisoner 
duly  excepted. 

The  counsel  for  the  prisoner  requested  the  court  to 
instruct  the  jury,  that  the  opinions  of  Drs.  Whitbeck 
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and  Montgomery,  if  not  appearing  that  they  had  had 
any  practical,  professional  experience  in  the  disease  of 
insanity,  were  not  to  be  considered  by  the  jury,  and 
have  weight  as  the  opinions  of  professional  experts. 

The  court  refused  so  to  charge,  to  which  refusal  the 
counsel  for  the  defendant  duly  excepted. 

And  the  jury  having  deliberated,  rendered  their  ver- 
dict of  guilty. 

After  the  trial,  the  cause  came  before  the  oyer  and 
terminer,  on  motion  for  a  new  trial ;  and,  subsequently, 
before  the  supreme  court,  on  certiorari. 

I.  Motion  for  new  trial. 

Shortly  after  the  trial  the  prisoner  applied  to  the 
court  of  oyer  and  terminer,  for  a  new  trial.  The  allega- 
tions on  which  the  application  was  based,  appear  fully 
in  the  following  opinion. 

J.  H.  Martindale,  for  the  prisoner. 

J.  M.  Davy,  district-attorney,  for  the  people. 

BY  THE  COURT.* — E.  D.  SMITH,  P.  J. — The  notice 
of  motion  in  this  case  included  an  application  for  a 
new  trial  upon  the  questions  of  law  raised  upon  the 
trial,  and  upon  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  and  also  upon  the  ground  of 
various  irregularities  in  the  conduct  of  the  jury  and 
otherwise  specified  in  the  notice. 

We  held  at  the  opening  of  the  argument,  that  the 
court  had  no  power  to  grant  a  new  trial  upon  the  mer- 
its, and  declined  to  entertain  the  motion,  except  upon 
the  ground  of  irregularity,  surprise  and  newly  discov- 
ered evidence.  The  irregularities  specified  I  will  con- 

*  Present,  E.  D.  SMITH,  P.  J.,  justice  of  the  supreme  court,  and 
JAMES  SHERRY  and  HENRY  KIMBLE,  justices  of  sessions. 
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sider  in  the  order  in  which  they  are  presented  in  the 
argument. 

First.  That  the  jury  separated  during  the  trial. 

The  facts  upon  which  this  allegation  of  irregularity 
is  based  are  in  substance  as  follows : 

The  jury,  it  appears  from  the  affidavits  read  on  the 
motion,  were  impanneled  and  sworn  on  May  17,  and 
were  then  put  under  the  charge  of  two  constables, 
sworn  and  instructed  to  keep  them  together  during  the 
trial,  as  is  usual  in  such  cases.  On  the  ensuing  morn- 
ing, the  18th,  the  jury  started  from  the  National  Hotel, 
where  they  were  kept,  to  take  a  walk,  and  did  take  a 
walk  to  and  along  Union-street,  in  said  city,  some  half 
a  mile  from  their  hotel ;  after  they  had  proceeded  a 
distance  up  Exchange-street,  as  far  as  the  swing  bridge 
on  said  street,  one  of  their  number  separated  from  the 
rest,  and  returned  to  the  said  hotel,  where  he  remained 
till  the  others  returned  in  about  half  an  hour.  One 
evening  during  the  same  week,  the  same  juror  was 
seen  to  separate  on  Buifalo- street  from  the  rest,  and 
cross  the  street  to  where  a  crowd  was  assembled  attend- 
ing an  auction,  at  the  corner  of  Buifalo  and  Exchange- 
streets,  at  about  eight  o'  clock  in  the  evening  ;  the  said 
juror  mingled  apparently,  with  the  crowd,  and  the  af- 
fiant saw  him  pass  up  Exchange-street  and  back ;  when 
he  so  passed  up  Exchange-street  and  returned,  the  af- 
fiant saw  but  a  single  person  with  him.  The  said  juror, 
Rockwell,  was  seen  on  the  ensuing  Monday,  May  22, 
on  the  steps  of  Congress  Hall,  near  the  railroad  depot, 
where  he  was  spoken  to  by  a  man  by  the  name  of  New- 
ton, an  officer  of  the  internal  revenue,  and  asked  if  he 
had  made  a  certain  return,  to  which  he  replied,  No, 
that  he  was  on  a  jury  ;  and,  upon  being  asked  what 
jury,  said,  "  the  jury  in  the  murder  trial." 

It  appears  from  the  affidavit  of  Hiram  Rogers,  one 
of  the  constables  having  charge  of  said  jury,  that  on 
the  three  occasions  above  stated,  when  the  juror  Rock- 
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well,  was  separated  from  the  rest  of  the  jurors,  that  he, 
the  said  constable,  was  with  him,  that  he  had  him  un- 
der his  charge  ;  that  said  Rockwell  did  not  stop  or 
mingle  with  the  crowd  on  the  corner  of  Buffalo  and 
Exchange- streets,  as  stated,  but  passed  by  the  corner 
of  Exchange-street ;  that  he,  the  said  Rockwell,  had 
no  conversation  with  any  person  on  these  occasions, 
except  the  conversation  above  stated  with  Newton,  who 
made  the  inquiry  in  regard  to  a  certain  return  as  above 
stated,  and  the  said  Newton  who  made  such  inquiry 
also  verified  this  statement  of  the  constable  in  respect 
to  this  conversation. 

From  these  facts  it  clearly  appears  that  no  separa- 
tion of  the  jury  in  fact  took  place,  or  is  established, 
which  was  improper  or  not  allowable.  The  separation 
of  a  jury,  which  is  disallowed,  and  which  will  consti- 
tute misbehavior  on  the  part  of  the  jury,  is  when  some 
of  the  jury  separate  from  the  rest  and  go  out  of  the 
reach,  sight  and  control  of  the  officer  having  the  jury 
in  charge.  Such  was  the  fact  in  Eastwood's  case  (3 
Park.  Or.,  25),  to  which  we  were  referred  on  the  argu- 
ment. In  that  case  some  of  the  jurors  separated  from 
the  rest  and  went  and  viewed  the  place  of  the  homicide, 
and  also  some  of  the  jurors  separated  from  the  rest  and 
held  conversations  with  other  persons,  not  in  the  pres- 
ence or  hearing  of  either  of  the  constables  in  charge  of 
the  jury.  Such  separation,  it  was  considered  in  the 
opinion  of  the  learned  judge,  delivered  in  that  case, 
would  be  fatal  to  a  verdict  against  the  prisoner,  unless 
it  was  shown  affirmatively  on  the  part  of  the  prosecu- 
tion, by  the  clearest  evidence,  and  beyond  a  reasonable 
doubt,  that  no  injury  to  the  prisoner  could  have  oc- 
curred in  consequence  of  such  separation.  This  opin- 
ion was  based  chiefly  upon  cases  in  other  States,  and 
was  in  conflict,  in  this  particular,  with  several  cases  in 
our  own  court,  viz :  the  cases  of  People  v.  Douglas,  4 
Cow.,  86 ;  People  «.  Douglas  and  People  v.  Ransom,  7 
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Wend.,  422.  The  discussion  of  the  question  of  the  sep- 
aration of  the  jury  was,  however,  able  and  elaborate, 
as  is  usually  the  case  with  the  opinions  of  the  learned 
judge  delivering  it ;  but  I  think  the  new  trial  in  that 
case  can  hardly  be  considered  as  granted  upon  that 
ground.  The  motion  was  denied  at  the  oyer  and  ter- 
miner,  and  there  was  a  valid  exception  in  the  case, 
which  warranted  the  new  trial  granted  at  the  general 
term,  and  upon  which  it  was  expressly  put  in  the  court 
of  appeals  ( Vide  14  N.  F.,  562). 

The  recent  case  of  Willis  v.  People,  32  N.  T.,  722, 
also  shows  that  the  court  at  the  general  term  had  no 
power  to  grant  a  new  trial  in  such  case,  except  upon 
the  matter  appearing  on  the  record,  and  could  not  re- 
view the  decision  of  the  court  of  oyer  and  terminer  on 
the  motion  for  a  new  trial. 

But  at  the  time  when  that  case  was  decided  it  was 
in  this  State,  I  think,  the  uniform  practice  in  capital 
cases,  and  was  generally  considered  necessary  by  the 
courts,  to  keep  the  jury  together  from  the  time  they 
were  impanneled  during  the  progress  of  the  trial,  as 
much  so  as  after  the  case  was  finally  submitted  to  them 
for  their  decision.  But  the  rule  is  now  otherwise,  and 
has  been  so  regarded  and  held,  I  think,  since  the  de- 
cision of  the  case  of  People  •».  Stevens,  4  Park.  Cr., 
316.  In  that  case  the  trial  took  place  in  the  oyer  and 
terminer  in  New  York  city,  and  occupied  about  three 
weeks,  and  the  jury' were  permitted  to  separate  and  go 
to  their  homes  nights  during  the  progress  of  the  trial, 
as  in  civil  cases.  Upon  the  application  for  a  new  trial 
in  the  general  term  in  that  city,  the  question  was  very 
elaborately  discussed,  and  in  an  able  opinon  of  Judge 
LOTT,  it  was  held  that  it  was  not  error  to  permit  such 
separation  during  the  progress  of  the  trial,  and  that  the 
question  was  properly  and  entirely  within  the  discretion 
of  the  court  of  oyer  and  terminer.  It  is  true,  that  in 
that  case  the  prisoner  consented  to  the  separation  of  the 
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jury,  but  the  court  held  that  such  consent  was  unne- 
cessary, and  that  the  prisoner  in  such  cases  ought  not 
to  be  asked  to  givfe  such  consent,  which  I  think  the  true 
and  sound  view  on  that  question.  This  case  went  to  the 
court  of  appeals  where  the  whole  question  was  again  vary 
elaborately  discussed  in  an  opinion  by  S.  B.  STRONG,  J., 
in  which  he  concurred  in  the  opinion  of  LOTT,  J.,  at  the 
general  term.  The  judgment  was  affirmed,  and  remains 
unreversed  ;  three  judges,  COMSTOCK,  ALLEN  and  GRO- 
VER,  JJ.,  expressly  agreeing  with  STRONG,  J.,  that  such 
separation  was  permissible  in  the  discretion  of  the  court 
of  oyer  and  terminer.  Two  dissented  on  this  question, — 
SELDEN  and  GRAY,  JJ.  ;  JOHNSON  and  DENIO,  JJ.,  ex- 
pressing no  opinion  on  this  point,  but  all  agreed  that  it 
was  not  error  in  that  case,  the  prisoner  having  consented 
to  the  separation.  Since  this  decision,  I  think  it  has 
pretty  generally  been  considered  in  this  State  that  the 
question  was  one  within  the  discretion  of  the  court  of 
oyer  and  terminer. 

In  this  case  the  jury  were  kept  together  under  the 
usual  instructions  in  such  cases.  I  considered  that  it 
was  not  discreet  and  proper  to  do  so,  as  the  subject  of 
the  homicide  and  the  nature  of  the  defense  had  been 
discussed  in  this  city  where  the  case  arose,  and  the 
people  at  large  were  quite  familiar  with  the  facts  ;  but 
in  many  capital  cases  the  keeping  of  a  jury  together 
during  a  long  trial  is,  I  think,  entirely  unnecessary, 
and  imposes  upon  the  public  a  heavy  burden  of  ex- 
pense, and  upon  jurors  a  great  hardship.  And  I  have 
no  doubt  that  within  the  provision  of  the  Revised  Stat- 
utes (vol.  2,  735,  §  14),  as  follows  :  "The  proceedings 
prescribed  by  law  in  civil  cases  in  regard  to  the  impan- 
neling  of  juries,  the  keeping  them  together  and  the 
manner  of  rendering  their  verdict,  shall  be  had  upon 
that  of  indictments,"  the  question  of  the  separation  of 
the  jury  during  the  trial,  is  entirely  within  the  discre- 
tion of  the  court  of  oyer  and  terminer,  as  in  civil  cases 
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at  the  circuit.  There  was,  therefore,  clearly  no  irreg- 
ularity in  the  separation  of  the  jury  in  this  case,  in  any 
aspect  of  the  case,  as  shown  in  the  affidavits  produced. 

Second.  The  next  specification  of  irregularity  urged 
upon  our  attention,  was  that  the  jury  visited  the  prem- 
ises where  the  homicide  occurred,  in  the  absence  of  the 
prisoner  and  his  counsel. 

The  ground  upon  which  this  charge  of  irregularity 
is  based,  is  the  fact  stated  in  several  affidavits,  showing 
that  eleven  of  the  jurors,  on  the  morning  of  May  18, 
when  they  started  for  a  walk,  and  at  the  time  when  the 
juror  Rockwell  separated  from  them  at  the  swing 
bridge  on  Exchange-street,  as  before  stated,  went 
thence  to  and  up  Union-street,  and  passed  the  place  of 
the  homicide  at  the  corner  of  Monroe  and  Union-streets, 
in  said  city. 

The  constable  who  attended  the  jurors  upon  this 
walk,  clearly  shows  that  nothing  improper  or  censur- 
able was  done  by  these  jurors  on  that  occasion.  He 
states  in  substance,  in  his  affidavit,  that  these  jurors 
went  to  Washington-square,  in  said  city,  viewed  and 
inspected  the  arsenal  situated  thereon,  and  there  some 
one  suggested  that  they  go  up  Monroe-street,  leading 
eastward  from  said  square,  and  that  they  did  accord- 
ingly pass  up  said  street  to  Alexander- street,  some  dis- 
tance eastwardly,  beyond  the  junction  of  Union  with 
Monroe- streets,  and  that  in  passing  the  corner  of  Union 
and  Monroe-  streets  going  and  returning,  neither  of  the 
said  jurors  entered  the  building  where  the  said  homi- 
cide was  committed,  nor  was  there  anything  said  by 
either  of  the  said  jurors  about  viewing  or  inspecting  it ; 
and  also  that  while  said  jurymen  were  passing  said 
building  their  attention  was  not  called  to  the  fact  of  its 
being  the  place  where  the  homicide  was  committed, 
and  there  was  no  conversation  whatever  among  the 
said  jurymen  in  regard  to  it,  and  that  said  jurymen 
did  not  even  stop  upon  the  sidewalk  adjacent  to  said 
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building  to  look  at  the  same  in  going  or  returning,  and 
the  said  constable  also  states  upon  his  opinion  and  be- 
lief that  very  few  if  any  of  the  said  jurymen  at  the 
time  they  passed  said  building  and  returned,  knew  of 
its  being  the  place  where  the  homicide  was  committed. 

This  entirely  disproves  the  allegation  that  the  jury 
were  guilty  of  any  misbehavior  in  viewing  or  inspect- 
ing the  place  of  the  homicide  ;  and  if  they  had  stopped 
upon  the  sidewalk  adjacent  to  said  building,  and  casu- 
ally viewed  the  said  premises  and  looked  at  their  gen- 
eral location,  without  going  into  the  chamber  of  the 
said  building,  where  the  homicide  was  committed,  and 
inspecting  the  same,  I  cannot  think  it  would  have  been 
misbehavior  on  their  part,  or  any  more  objectionable 
than  it  would  have  been  to  have  taken  a  juror  from 
that  ward  of  the  city  or  locality  to  serve  on  the  panel. 
The  theory  of  jury  trial  is,  and  its  excellence  chiefly 
consists  in  the  fact  that  the  jury  are  taken  from  the 
vicinage,  and  for  the  reason  that  they  know  the  parties 
and  are  familiar  with  the  locality  where  the  case  arose  ; 
and  no  court  would  listen  to  a  challenge  to  a  juror 
that  he  was  well  acquainted  with  the  place  and  with 
the  description  of  the  premises  where  the  crime  had 
been  committed.  Clearly,  there  was  no  irregularity  or 
misconduct  on  the  part  of  the  jury  in  this  particular. 

Third.  The  next  allegation  of  irregularity  is, 
"That  a  medical  witness,  l)r.  Hammond,  was  pro- 
duced and  gave  testimony  in  the  case  on  the  part  of 
the  people,  by  the  procurement  of  the  district-attorney, 
under  a  contract  that  such  witness,  not  being  a  poor 
witness,  nor  being  a  non-resident  of  the  State,  should 
be  paid  a  consideration  of  five  hundred  dollars  for  at- 
tending the  court  and  giving  his  testimony,  and  was 
paid  that  sum  of  money,  and  this  without  the  knowl- 
edge of  the  prisoner  or  his  counsel  until  after  his  testi- 
mony in  the  case  was  closed."  Upon  this  statement  of 
facts,  I  cannot  perceive  upon  what  ground  or  principle 
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an  allegation  of  irregularity  can  be  based  or  sus- 
tained ;  but  it  is  doubtless  due  to  the  importance  of  the 
case,  the  character  of  the  question  involved,  and  to 
the  consideration  of  what  is  due  to  the  proper  adminis- 
tration of  justice  in  respect  to  public  prosecutions,  that 
the  facts  contained  in  the  affidavits  produced  should  be 
more  fully  stated  and  considered.  From  the  steno- 
grapher1 s  notes  and  our  own  minutes  of  the  trial,  we 
know  that  the  fact  and  body  of  the  crime  for  which  the 
prisoner  was  tried,  was  very  clearly  proved,  and  was 
really  undoubted  and  unquestioned,  and  that  the  only 
defense  set  up  and  sought  to  be  established  at  the  trial 
was  that  of  insanity.  It  appears  from  the  affidavits 
read  on  this  motion  that  the  case  was  put  over  the  last 
February  term  of  this  court,  upon  the  allegation  that 
the  defendant  was  insane,  and  a  commission  of  distin- 
guished physicians  was  fixed  and  agreed  upon  by  the 
attorney-general  and  the  counsel  for  the  prisoner,  and 
assented  to,  and  appointed  by  the  court,  so  far  as  it 
had  the  power  to  do  so,  to  ascertain  by  inspection  and 
otherwise,  and  report  whether  the  prisoner  was  or  was 
not  insane  ;  and  it  also  appears  and  was  well  known 
that  the  case  also  went  over  the  April  term  to  allow  an 
inquiry  to  be  instituted,  and  that  such  inquiry  had 
been  instituted  by  the  county  judge,  with  a  jury  under 
the  statute  of  1842,  to  ascertain  whether  the  prisoner 
was  or  was  not  insane,  upon  which  inquisition  the  jury 
were  unable  to  agree. 

The  case,  therefore,  was  necessarily  prepared  for 
and  came  on  for  trial  at  the  present  adjourned  term  of 
the  oyer  and  terminer. 

The  prisoner,  to  prove  and  establish  his  defense  of 
insanity,  called  a  number  of  distinguished  physicians, 
and  the  people  also  called  several  physicians  upon  that 
issue,  and  among  others,  Dr.  Hammond.  In  respect  to 
the  attendance  of  Dr.  Hammond,  particularly  as  a  wit- 
ness, the  facts  stated  in  the  affidavits  are  in  substance 
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as  follows :  The  affidavit  of  the  counsel  for  the  pris- 
oner states  that  preparatory  to  such  court  he  "  was  in- 
duced to  write  to  Dr.  Hammond,  of  the  city  of  New 
York,  and  sent  a  gentleman  to  see  him  a  few  days  be- 
fore the  court,  to  inquire  (not  as  to  his  opinion),  but 
whether  he  would  come  and  examine  and  testify  in  the 
case  ;  that  he  received  information  in  reply  that  he  was 
coming  at  the  request  of  the  district-attorney  and  would 
be  present ;  that  the  trial  began  on  Wednesday,  May 
17,  and  on  the  following  morning  Dr.  Hammond  ar- 
rived in  the  court  house,  as  the  counsel  was  opening 
the  case  for  the  defense  ;  that  he  saw  Dr.  Hammond  at 
noon  of  that  day,  and  was  informed  by  him  that  he 
wished  to  examine  the  prisoner,  and  would  make  an 
impartial  examination  ;  and  he  also  saw  Dr.  Hammond 
the  same  evening,  and  had  considerable  conversation 
with  him  about  the  case  and  the  condition  of  the  pris- 
oner ;  that  before  the  prisoner  closed  his  case  he  called 
Dr.  Hammond  as  a  witness  for  the  prisoner,  and  exam- 
ined him  at  some  length,  and  that  the  people  recalled 
him  in  reply,  when  he  was  further  examined  :  that  on 
Tuesday,  May  23,  while  the  counsel  for  the  prosecution 
was  summing  up  the  case  for  the  people,  he  received 
information  that  the  district-attorney  had  contracted  to 
pay  Dr.  Hammond  five  hundred  dollars  for  coming  to 
Rochester  and  testifying  in  behalf  of  the  people  ;  that 
during  the  recess  at  noon  he  inquired  into  the  facts, 
and  found  that  a  warrant  for  the  treasurer  had  been 
drawn  in  Dr.  Hammond's  favor,  and  paid  for  five  hun- 
dred dollars  ;  that  Dr.  Hammond  was  then  a  resident 
of  the  city  of  Ne.w  York  and  that  his  reasonable  ex- 
penses could  not  exceed  fifty  dollars  ;  and  that  on  the 
coming  in  of  the  court  after  the  recess  he  called  the  at- 
tention of  the  court  to  the  fact  in  the  presence  of  the 
jury,  and  that  such  payment  had  been  made  as  above 
stated  with  the  sanction  of  the  court,  which  was  ad- 
mitted by  the  district-attorn py,  and  not  denied. 
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The  affidavit  of  the  district-attorney  on  the  same  sub- 
ject states  that  preparatory  to  said  trial,  he  took  all 
the  testimony  which  had  been  taken  before  the  county 
judge  as  above  stated,  and  went  to  the  city  of  New 
York,  and  laid  the  same  and  the  whole  case  before  Dr. 
Hammond,  and  asked  him  for  his  opinion  upon  it,  and 
learning  from  Dr.  Hammond  that  he  could  not  give 
him  a  satisfactory  opinion  without  seeing  and  examin- 
ing the  prisoner,  he  inquired  of  him  upon  what  terms 
he  could  be  induced  to  come  to  Rochester  and  make 
such  examination  and  attend  the  trial  as  a  witness  ; 
and  learning  that  he  could  not  be  induced  to  come  for 
anything  less  than  five  hundred  dollars,  he  left  him  and 
consulted  the  district-attorney  of  the  city  of  New  York, 
and  the  United  States  district-attorney  of  the  southern 
district  of  this  State  (Judge  DAVIS),  on  the  subject  of 
the  propriety  of  engaging  Dr.  Hammond  to  come  to 
Rochester  and  attend  the  trial  at  the  price  afore- 
said, and  was  advised  by  both  of  said  officers  that 
it  was  customary  for  district-attorneys  to  employ  and 
pay  experts  in  professional  life,  like  Dr.  Hammond, 
and  that  his  charge  was  reasonable  in  view  of  his  high 
reputation  and  extensive  practice  in  his  profession  ; 
that  deponent  then  returned  home  and  consulted  the 
judges  of  the  court  of  sessions  and  several  members 
of  the  board  of  supervisors  of  Monroe  county,  and 
also  two  of  the  justices  of  the  supreme  court  of  this 
district,  on  the  subject,  all  of  whom  advised  him  that 
they  thought  that,  as  the  public  prosecutor  for  the 
county,  he  would  be  justified  in  making  the  proposed 
arrangement  to  secure  the  attendance  of  Dr.  Ham- 
mond at  this  court,  and  advised  him  to  make  such  ar- 
rangement. 

The  district-attorney  further  states  in  his  affidavit, 
that  on  Monday  before  the  trial  he  informed  the  coun- 
sel for  the  prisoner  that  Dr.  Hammond  would  be  pres- 
ent at  the  trial  as  a  witness  for  the  people,  and  that 
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after  his  arrival  Gen.  Martindale  had  frequent  inter- 
views and  consultations  with  Dr.  Hammond  during  the 
progress  of  the  trial,  and  took  the  doctor  to  his  house 
to  spend  an  evening ;  and  that  after  such  interviews, 
intercourse  and  consultations,  the  said  counsel  called 
Dr.  Hammond  as  a  witness  for  the  prisoner,  and  im- 
proved him  as  such  ;  and  that  he  is  informed  and  be- 
lieves that  it  is  customary  throughout  the  State  for  the 
courts  to  pay  professional  witnesses  for  their  time,  ex- 
penses and  services,  as  in  this  case,  upon  the  applica- 
tion of  the  district-attorney  of  the  county  ;  and  that 
deponent  had  no  other  object  in  calling  Dr.  Hammond 
except  to  elicit  the  truth  before  the  jury. 

Upon  these  facts  we  do  not  see  that  the  calling  of 
Dr.  Hammond  as  a  witness,  and  the  payment  to  him  of 
a  sufficient  sum  to  secure  his  attendance  at  the  court, 
during  the  trial,  was  in  any  respect  an  irregularity  or 
did  any  wrong  to  the  prisoner.  It  seems  to  us  that  the 
district-attorney  was  acting  in  the  line  of  his  duty  as 
public  prosecutor  in  securing  the  attendance  of  a  proper 
medical  witness  of  high  repute,  to  meet  the  distin- 
guished medical  experts  which  he  knew  the  prisoner 
expected  to  call  on  his  side.  The  question  at  issue  on 
the  trial  was  chiefly  a  medical  one,  in  respect  to  which 
the  opinions  of  medical  men  would  be  likely  to  exert 
a  great  if  not  controlling  influence.  The  witnesses  who 
had  testified  before  the  county  judge,  and  those  also 
who  had  acted  on  the  commission,  were  among  the 
most  distinguished  members  of  their  profession  upon 
the  particular  questions  involved  on  the  trial.  Those 
witnesses  the  prisoner  was  expected  to  call  on  the  trial ; 
and  the  district-attorney  would,  it  seems  to  us,  under 
the  circumstances  of  the  case,  have  been  derelict  in  his 
duty  to  the  people  of  this  county,  if  he  had  not  taken 
the  requisite  steps  to  secure  the  attendance  of  witnesses 
of  equal  distinction  and  consideration  in  their  profes- 
sion, on  the  part  of  the  people. 
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The  district-attorney,  it  is  true,  might  have  required 
the  attendance  of  Dr.  Hammond  on  subpoena  ;  but 
that  would  not  have  sufficed  to  qualify  him  to  testify 
as  an  expert,  with  clearness  and  certainty,  upon  the 
question  involved.  He  would  have  met  the  require- 
ment of  a  subpoena  if  he  had  appeared  in  court  when 
he  was  required  to  testify,  and  given  proper  impromptu 
answers  to  such  questions  as  might  then  have  been  put 
to  him  in  behalf  of  the  people.  He  could  not  have 
been  required,  under  process  of  subpoena,  to  examine 
the  case  and  to  have  used  his  skill  and  knowledge  to 
enable  him  to  give  an  opinion  upon  any  points  of  the 
case,  nor  to  have  attended  during  the  whole  trial  and 
attentively  considered  and  carefully  heard  all  the  testi- 
mony given  on  both  sides,  in  order  to  qualify  him  to 
give  a  deliberate  opinion  upon  such  testimony  as  an 
expert  in  respect  to  the  question  of  the  sanity  of  the 
prisoner.  Professional  witnesses,  I  suppose,  are  more 
or  less  paid  for  their  time  and  services  and  expenses, 
when  called  as  experts  in  important  cases,  in  all  parts 
of  the  country.  The  question,  what  amount  is  paid  or 
agreed  to  be  paid  in  such  cases,  cannot  affect  the  regu- 
larity of  a  trial.  It  may,  perhaps,  properly  affect  the 
question  of  their  credit  with  the  jury.  In  this  case,  it 
appears  that  the  facts  in  respect  to  the  employment  or 
payment  of  Dr.  Hammond  were  fully  and  publicly 
stated  in  the  presence  of  the  jury  before  the  case  was 
given  to  them,  and  may  have  and  must  have  had  such 
influence  with  them  as  they  thought  proper  to  give  to 
them,  under  the  circumstances  of  this  .case.  We  do 
not,  therefore,  think  they  present  any  ground  for  a 
new  trial,  as  a  question  of  irregularity,  or  otherwise. 

The  prisoner's  counsel  also  asks  for  a  new  trial,  on 
the  ground  of  surprise,  in  respect  to  the  testimony  of 
Dr.  Hammond,  and. of  newly  discovered  evidence. 

So  far  as  relates  to  the  question  of  newly  discovered 
evidence,  the  application  is  based  upon  several  affida- 
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vits  showing  that  the  prisoner  has  had  a  fit  in  the  jail 
since  his  trial,  and  it  is  claimed  that  this  fact  tends  to 
show  that  he  did  not  simulate,  on  the  trial  and  before, 
the  appearance  of  an  insane  person. 

On  this  question  the  allegation  is  in  substance  that 
the  testimony  of  Dr.  Hammond  tended  to  show  that 
the  prisoner's  appearance  of  indifference  and  apparent 
unconsciousness  on  the  trial  was  assumed  or  feigned, 
and  that  the  proof  of  the  fit  had  at  the  jail  since  the 
trial  tends  to  refute  such  evidence.  This  is  not  new 
evidence  in  kind  or  degree,  and  is  really  nothing  but 
cumulative  testimony  on  the  main  issue.  Much  testi- 
mony was  given  on  the  trial  proving  that  the  prisoner 
was  accustomed  to  have  fits,  had  numerous  fits  in  his 
infancy  and  in  his  earlier  years,  and  a  few  later  in  life, 
and  one  in  the  week  previous  to  the  homicide ;  and 
this  evidence  was  not  questioned  or  doubted.  Proof 
of  another  fit  occurring  after  the  trial  could  not  affect 
the  question,  particularly  on  another  trial.  It  is  not 
newly  discovered  evidence  within  the  rule,  applicable 
to  such  cases,  that  the  newly  discovered  evidence,  to 
warrant  a  new  trial,  must  be  material,  and  to  go  to  the 
merits,  and  not  be  cumulative,  collateral  or  corrobora- 
tive, and  such  as  ought  to  produce  on  another  trial  an 
opposite  result  on  the  merits  ( Vide  Am.  Grim.  L.,  §§  3r 
161).  Such  we  think  quite  clearly  would  not  be  the 
effect  of  making  proof  of  this  fit  at  the  jail,  just  as  it  is 
presented  in  the  several  affidavits  read  and  produced 
on  this  motion. 

On  the  point  of  surprise,  the  facts  above  stated  and 
contained  in  the  affidavits  of  counsel  for  the  prisoner, 
and  of  the  district- attorney,  we  think  do  not  show  that 
the  prisoner's  counsel  had  any  just  ground  of  com- 
plaint or  of  surprise,  in  a  legal  sense,  in  respect  to  the 
testimony  of  Dr.  Hammond.  The  counsel  for  the  pris- 
oner states  that  he  advised  his  client  to  submit  to  ex- 
amination by  Dr.  Hammond,  and  that  he  did  submit 
N.S. — xin — 16 
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to  such  examination,  and  that  Dr.  Hammond  did  not 
fully  disclose  to  him  the  whole  of  such  examination. 
The  defense  of  insanity  set  up  for  fhe  prisoner  neces- 
sarily subjected  him  to  the  test  of  medical  examina- 
tion. I  do  not  see  how  Dr.  Hammond,  seeking  to 
make  an  examination  of  his  person  to  ascertain  the 
state  of  his  system,  his  health,  and  the  symptoms  of 
mental  disease,  as  a  witness  and  expert  called  in  be- 
half of  the  people,  could  properly  be  denied  such  an 
opportunity.  To  have  refused  to  allow  it  would  have 
been  a  virtual  admission  that  such  defense  was  un- 
founded, and  the  appearance  of  the  prisoner  in  his 
person  and  conduct,  giving  color  to  such  defense,  and 
relied  upon  in  part  to  sustain  it,  were  simulated  for  the 
purpose  of  such  defense.  The  counsel  for  the  prisoner 
had  constant  intercourse  with  Dr.  Hammond  during 
the  trial,  and  finally  virtually  took  him  away  from  the 
prosecution  and  appropriated  him  as  a  witness  for  the 
prisoner,  by  calling  him  as  such  witness  and  examining 
him  as  far  as  he  pleased.  Dr.  Hammond,  so  far  as  we 
could  see,  answered  all  the  questions  put  to  him  by 
the  counsel  on  such  examination  with  frankness  and 
explicitness,  and  we  cannot  see  that  it  furnishes  any 
ground  for  the  complaint  of  surprise  that  he  gave 
further  and  fuller  testimony  afterwards  when  called  by 
the  prosecution. 

The  fact  stated  in  the  affidavit  of  the  counsel  that 
when  he  so  called  him  as  a  witness  he  was  ignorant 
that  he  had  made  a  contract  with  the  district-attorney 
to  appear  and  testify  as  a  witness  on  the  part  of  the 
prosecution,  for  the  sum  of  five  hundred  dollars,  can- 
not, that  we  see,  affect  the  question  of  surprise.  Cer- 
tainly the  learned  counsel  knew  that  Dr  Hammond 
came  to  Rochester  to  examine  the  prisoner  and  at- 
tend the  trial  as  a  witness  in  behalf  of  the  people,  and 
upon  the  employment  of  the  district-attorney.  It 
-could  hardly  have  been  supposed  that  he  came  volun- 
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tarily  and  spent  so  much  of  his  time  without  some 
compensation,  and  such  compensation  to  be  paid  neces- 
sarily from  the  funds  of  the  county  at  the  instance  and 
upon  the  application  of  the  district-attorney. 

Within  the  rule  applicable  to  cases  of  surprise  in 
respect  to  the  proceedings  of  a  trial,  we  do  not  see  any 
basis  of  fact  upon  which  the  court  would  be  justified 
in  granting  a  new  trial  on  this  specific  ground.  We 
cannot  see  that  the  prisoner's  case  was  affected  injuri- 
ously by  any  essential  surprise  in  law  or  fact,  or  by 
any  accidental  or  unforeseen  occurrence  during  the  trial 
to  his  prejudice.  And,  upon  the  whole  case,  we  think 
the  motion  for  a  new  trial  should,  therefore,  be  denied. 

Motion  denied. 

II.  CertiorarL  E.D.  SMITH.  J.,  subsequently  allowed 
a  writ  of  certiorari,  in  obedience  to  which  the  proceed- 
ings on  the  trial  were  certified  to  the  supreme  court. 

J.  H.  Martindale,  for  the  defendant. 
/.  M.  Davy,  for  the  people. 

BY  THE  COURT. — MULLIN,  P.  J.  [After  stating  the 
facts  as  in  the  beginning  of  this  report.] — I  have  given 
this  very  brief  synopsis  of  the  evidence  to  show  that  the 
evidence  was  conflicting,  and  that  it  presented  a  case 
which  it  was  peculiarly  within  the  province  of  the  jury 
to  decide.  Unless,  therefore,  some  rule  of  law  has 
been  violated,  the  verdict  must  stand,  even  if  we  should 
be  of  the  opinion  that  upon  the  evidence  we  should 
have  arrived  at  a  conclusion  different  from  that  at  which 
the  jury  has  arrived. 

Several  of  the  witnesses  who  testify  as  to  the  ap- 
pearance and  conduct  of  the  prisoner  during  the  week 
preceding  the  homicide,  were  his  relations,  and  it  is 
not  doing  them  any  injustice  to  say,  that  the  jury 
would  be  justified  in  making  some  allowance  for  the 
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bias  under  which  they  would  naturally  testify,  whether 
they  were  called  by  the  people  or  the  prisoner.  It  may 
be  conceded  for  the  purposes  of  the  case  that  the 
weight  of  evidence  is,  that  the  prisoner  was,  at  the 
time  of  the  killing,  insane  ;  but  we  cannot  for  that  rea- 
son set  aside  the  verdict,  unless  the  preponderance  is  so 
great  against  it  as  to  justify  the  inference  that  it  was 
the  result  of  passion  or  prejudice.  No  such  inference 
can  be  fairly  drawn  from  the  evidence  given  on  the 
trial.  The  case  made  was  one  in  which  the  verdict 
might  properly  be  rendered  :  and  being  rendered,  the 
court  cannot,  and  ought  not,  to  set  it  aside.  . 

This  brings  us  to  the  inquiry  whether  any  error  was 
committed  by  the  court  on  the  trial,  or  in  the  charge  to 
or  refusal  to  charge  the  jury. 

The  first  exception  of  the  prisoner's  counsel  is  to 
the  charge  of  the  court ; — that,  when  the  proof  shows 
a  case  of  fixed  or  of  confirmed  insanity,  the  people 
were  bound  to  prove  that  the  criminal  act  was  com- 
mitted in  a  lucid  interval,  or  after  the  prisoner  was  re- 
stored to  his  right  mind. 

This  instruction  was  not  excepted  to  by  the  pris- 
oner's counsel,  and  the  question  whether  it  was  a 
proper  instruction  is  not  before  us. 

Instead  of  excepting,  the  counsel  requested  the 
court  to  charge  that  habitual  insanity  having  been 
proved,  it  devolves  on  the  prosecution  to  prove  more 
than  that  the  prisoner  has  been  restored  to  a  cooler 
moment,  an  abatement  of  pain  or  violence,  or  of  a 
higher  state  of  torture,  to  a  mind  relieved  from  exces- 
sive pressure.  The  prosecution  must  affirmatively 
prove  that  the  act  was  committed  in  an  interval  in 
which  the  mind,  having  thrown  off  the  disease,  had  re- 
covered its  general  habit. 

The  judge  refused  to  vary  his  charge,  and  the  de- 
fendant's counsel  excepted. 

The  standard  that  the  request  asked  the  court  to 


NEW  SERIES  :  VOL.  XIII.  245 

People  v.  Montgomery. 

adopt,  by  which  to  determine  whether  the  prisoner  was 
responsible  for  homicide,  is,  whether  his  mind,  at  the 
time  of  the  commission  of  the  crime,  had  thrown  off 
the  disease  under  which  it  had  been  suffering,  and  had 
recovered  its  general  habit.  By  the  general  habit  I 
suppose  is  meant  its  normal  sound  condition. 

Whatever  may  be  the  rule  on  this  subject  in  Eng- 
land or  in  the  other  States  of  the  Union,  this  is  not  the 
test,  in  this  State,  by  which  responsibility  for  crime  is 
determined. 

If,  when  insanity  is  shown,  it  is  incumbent  on  the 
prosecution  to  show  that  it  has  altogether  ceased  to 
exist,  that  the  mind  has  thrown  off  the  disease  and  is 
restored  to  a  healthy  condition,  the  conviction  of  an 
offender  would  be  practically  impossible. 

The  evidence  of  the  physicians  in  this  case  shows 
that  a  man  may  appear  to  be  sane,  he  may  talk  and 
act  like  a  sane  man,  and  yet  be  in  fact  insane ;  and 
after  a  lapse  of  time  become  really  sane,  and  be  entirely 
forgetful  of  all  that  transpired  during  the  period  when 
he  was  supposed  to  be  of  unsound  mind. 

If  perfect  soundness  of  mind  must  be  established, 
in  order  to  make  a  person  liable  for  crime,  we  may  as 
well  confess  at  once  that  it  is  impossible  to  say,  with 
certainty,  that  any  man  who  commits  crime  is  sane, 
and,  therefore,  responsible  for  his  acts. 

God  alone  can  determine  when  and  to  what  extent 
man  is  responsible  for  violation  of  either  human  or  di- 
vine laws.  Laws  must  be  passed,  prohibiting  and 
punishing  crime.  The  courts  that  are  required  to  ad- 
minister such  laws  know  that  crimes  are  not  unfre- 
quently  committed  by  persons  who  are  not  mentally 
capable  of  distinguishing  between  what  is  right  and 
what  is  wrong,  and  that  such  persons,  both  by  the 
laws  of  God  and  man,  should  not  be  held  responsible 
for  their  acts,  while  in  that  condition. 

In  applying  this  standard  of  responsibility,  they 
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bring  to  this  case  all  the  learning  and  experience  they 
possess.  They  must  not  decline  or  even  hesitate  to  de- 
cide because  they  may  find  guilty,  and  punish,  those 
who  are  innocent ;  but  having  done  all  that  lies  in  their 
power  to  arrive  at  the  truth,  they  must  punish  or  ac- 
quit, as  in  view  of  all  the  considerations  that  are  pre- 
sented to  their  minds,  they  shall  deem  to  be  right. 

They  may  be  mistaken,  but  honesty  of  purpose 
and  of  effort  to  arrive  at  the  truth  must  furnish  the 
excuse  for  the  error,  if  one  is  committed. 

A  man  may  be  insane,  and  yet  be  capable  of  dis- 
tinguishing between  right  and  wrong.  It  is  only  when 
the  insanity  has  taken  possession  of  the  whole  mind, 
so  as  to  obliterate  altogether  the  capacity  to  make  this 
distinction,  that  he  becomes  responsible. 

In  People  v.  Freeman  (4  Den.,  9),  it  was  held  that 
when  insanity  is  relied  on  as  a  defense  for  crime,  the 
question  for  the  jury  is,  whether,  at  the  time  of  com- 
mitting the  act,  the  accused  was  laboring  under  such 
mental  disease  as  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  that  it  was  wrong.  In 
WiUis  -c.  People  (32  N.  7".,  715),  it  was  held  that  the 
proper  instruction  to  the  jury  in  a  case  of  homicide 
when  insanity  was  relied  on  as  a  defense,  was,  that  if 
the  prisoner,  when  he  killed  the  deceased,  was  in  such 
a  state  of  mind  as  to  know  that  the  deed  was  unlaw- 
ful and  morally  wrong,  he  was  responsible  ;  and  that 
otherwise  he  was  not.  In  this  case  the  decision  of  the 
supreme  court  in  the  case  of  Freeman  was  approved. 

Lord  MANSFIELD,  in  the  case  of  Bellamy,  laid 
down  the  rule  by  which  the  question  of  responsibility 
or  irresponsibility  of  the  accused  was  to  be  deter- 
mined, as  follows  :  In  order  to  support  the  defense  of 
insanity,  it  ought  to  be  proved,  by  the  most  distinct 
and  unquestionable  evidence,  that  the  prisoner  was 
incapable  of  judging  between  right  and  wrong ;  that, 
in  fact,  it  must  be  proved  beyond  all  doubt  that  at  the 
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time  he  committed  the  act  he  did  not  consider  that 
murder  was  a  crime  against  the  laws  of  God  and  na- 
ture. Lord  LYNDHURST,  in  Rex  r>.  Offord,  inquired, 
"Did  the  prisoner  know  that,  in  doing  the  act,  he  of- 
fended against  the  laws  of  God  and  of  man  ?" 

By  the  Scotch  law  the  insanity  must  be  of  such  a 
kind  as  entirely  to  deprive  the  prisoner  of  the  use  of 
reason,  as  applied  to  the  act  in  question,  and  the 
knowledge  that  he  was  doing  wrong  in  committing  it. 
If,  though  somewhat  deranged,  he  is  able  to  distin- 
guish right  from  wrong,  in  his  own  case,  and  to  know 
that  he  was  doing  wrong  in  the  act  which  he  com- 
mitted, he  is  liable  to  the  full  punishment  of  his  crim- 
inal act.  In  the  case  of  Abner  Rogers,  Chief  Justice 
SHAW  laid  down  the  rule,  as  follows  :  A  man  is  not  to 
be  excused  from  responsibility,  if  he  has  capacity  and 
reason  sufficient  to  enable  him  to  distinguish  between 
right  and  wrong,  as  to  the  particular  act  he  is  then  do- 
ing. A  knowledge  and  consciousness  that  the  act  he 
is  doing  is  wrong  and  criminal,  will  subject  him  to 
punishment ;  although  he  may  be  laboring  under  par- 
tial insanity,  if  he  still  understood  the  nature  and 
character  of  his  act  and  its  consequences,  if  he  has  a 
knowledge  that  it  is  wrong  and  criminal,  and  mental 
power  to  apply  that  knowledge  to  his  own  case,  and 
to  know  that  if  he  does  the  act  he  will  do  wrong  and 
receive  punishment,  such  partial  insanity  is  not  suffi- 
cient to  exempt  from  responsibility  for  criminal  acts. 

The  English  courts  hold  that  it  is  no  defense  for  a 
crime  that  the  prisoner  supposes  he  is  redressing  an 
injury  or  grievance.  In  Massachusetts  the  rule  is, 
that,  if  the  imaginary  facts  would,  if  true,  justify  the 
act,  then  he  is  excusable, — as  when  the  prisoner  sup- 
posed that  the  person  was  about  to  kill  him,  and  he 
slays  the  other  in  self  defense.  There  must  be  an  im- 
mediate apprehension  of  danger. 

It  follows  from  these  principles,  that  prool  tnat  the 
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accused  was  insane  when  the  crime  was  committed,  is 
not  enough  to  require  the  jury  to  acquit.  It  must  be 
shown  that  the  insanity  was  such  as  to  destroy,  for  the 
time,  at  least,  the  consciousness  of  the  distinction  be- 
tween right  and  wrong. 

When  such  a  degree  of  insanity  is  established,  the 
people  must  prove,  in  order  to  convict,  that  when  the 
crime  was  committed  the  insanity  had  at  least  tempo- 
rarily passed  away,  leaving  the  prisoner  in  that  condi- 
tion of  mind  in  which  he  was  morally  and  legally  re- 
sponsible for  the  crime. 

Proof  of  insane  acts  or  declarations,  that  are  not  of 
a  nature  to  indicate  disease  of  the  mind  that  ex- 
tends to  all  its  manifestations,  or  that  are  not  in  their 
nature  permanent,  fall  short  of  establishing  a  defense 
for  crime. 

The  insanity  proved  in  this  case  produced  great  ex- 
citement, and  it  had  enfeebled  the  prisoner's  mind  : 
but  he  was,  as  a  general  thing,  capable  of  transacting 
business,  of  conversing  in  a  rational  manner,  and  of 
characterizing  the  character  and  conduct  of  his  wife, 
and  of  appreciating  the  danger  to  which  his  child 
would  be  exposed  if  brought  up  among  the  associates 
its  mother  had  taken  up  her  abode  with. 

I  am  of  the  opinion  that  the  learned  judge  gave  to 
the  jury  the  correct  rule  as  to  what  constitutes  a  lucid 
interval,  in  view  of  the  facts  proved  before  him. 

It  cannot  be  said  truthfully,  that  the  prisoner  was 
laboring  permanently  under  that  degree  of  insanity 
that  rendered  him  irresponsible  for  crime. 

The  next  exception  of  the  counsel  is  to  the  instruc- 
tion to  the  jury,  that  it  was  unnecessary  for  them  to  con- 
eider  any  other  malice  in  this  case  than  that  which  was 
implied  in  a  premeditated  design  to  kill. 

The  counsel  does  not  claim  that  the  law  does  not 
imply  malice  from  the  premeditated  killing  of  a  hu- 
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man  being  ;  that  proposition  is  too  well  and  too  long 
established  to  be  questioned  at  this  day. 

He  does  not,  in  terms,  claim  that  actual  malice  to- 
ward the  deceased  should  be  proved,  in  order  to  jus- 
tify a  conviction  ;  but  his  view  seems  to  be  that  the 
killing  was  not  premeditated,  but  the  result  of  an  in- 
sane impulse  which  he  had  not  the  power  to  resist. 

If  such  was  the  cause  of  the  killing,  it  was  not, 
premeditated  within  the  meaning  of  that  term  as  de- 
fined by  courts  and  writers  on  criminal  law  ;  so  I  am 
unable  to  perceive  that  part  of  the  charge  excepted, 
could  affect  the  prisoner  injuriously. 

The  prisoner's  counsel  offered  to  prove  that  his 
mother,  from  his  childhood,  spoke  of  him  as  being 
diseased  in  mind,  and  that  he  was  called,  in  the  family, 
crazy. 

This  evidence  was  objected  to,  and  rejected  ;  and 
the  prisoner's  counsel  excepted. 

The  counsel  has  cited  no  case  which  holds  such  evi- 
dence admissible,  except  Wright  v.  Tatham  (34  E.  G. 
I/.,  178).  I  am  unable  to  discover  anything  in  that 
case  that  supports  the  counsel's  proposition.  The 
question  there  was,  whether  letters  found  in  the  house 
of  the  testator,  purporting  to  be  addressed  to  him  by 
third  persons,  were  competent,  in  which  he  was  ad- 
dressed as  compos  mentis ;  but  there  was  no  evidence 
to  show  that  he  had  ever  answered  them,  or  recognized 
them  in  any  way  ;  and  they  were  rejected.  They  were 
utterly  incompetent. 

It  was  shown  in  that  case,  that  children  in  the  street 
called  and  treated  the  testator  as  an  idiot ;  and  this  evi- 
u.ence  was  held  competent,  not  to  prove  the  declarations 
made,  but  the  manner  in  which  the  testator  received 
them.  It  is  on  this  principle  that  statements  of  third 
persons,  not  made  to  or  in  the  hearing  of  the  person 
alleged  to  be  insane,  are  inadmissible. 

The  declarations  or  opinions  of  the  mother  are  no 
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more  competent,  on  the  question  of  the  prison's  insan- 
ity, than  those  of  any  other  person.  It  is  not  one  of 
those  facts  that  can  be  proved  by  hearsay  or  reputa- 
tion. 

The  prisoner  had  the  benefit  of  the  fact,  that  rela- 
tions of  his  father  had  been  insane. 

The  particulars  of  the  cases  were  of  no  moment. 
Their  insanity  was  an  important  link  in  the  chain  of 
evidence  to  establish  the  prisoner's  insanity. 

The  similarity  of  symptoms  or  of  conduct  could  be 
proved  by  showing  the  symptoms  and  conduct  of  each. 
But  to  permit  a  person  not  an  expert  to  determine  their 
similarity  would  be  to  permit  the  witness  to  determine 
the  very  question  that  was  to  be  determined  by  the 

jury- 

The  prisoner's  counsel  objected  on  the  trial  to  the 
competency  of  the  statements  of  the  prisoner  to  the 
officers,  on  the  morning  after  the  murder.  They  were, 
however,  received,  and  he  excepted.  If  confessions  or 
declarations  are  made  voluntarily,  all  the  cases  agree 
that  they  are  admissible  against  the  person  making 
them,  on  the  trial  for  the  offense  to  which  they  relate. 

The  difference  of  opinion  between  judges  is,  as  to 
whether  they  were  made  voluntarily  or  under  some  re- 
straint or  compulsion. 

It  was  held  in  People  v.  McMahon  (15  JV.  Z.,  386), 
practically  overruling  the  case  of  Hendrickson  v.  Peo- 
ple (10  N.  T.  [6  Comst.],  13),  that  statements  made  by 
a  person  on  oath,  after  he  had  been  informed  that  he 
was  accused  of  the  crime  in  relation  to  which  he  was 
being  examined,  were  not  voluntary,  and  were,  there- 
fore, incompetent. 

If  that  principle  had  been  adhered  to,  it  would  be 
difficult  to  find  a  ground  on  which  to  admit  the  sworn 
or  unsworn  statements  of  a  person  who  knew,  when 
they  were  made,  that  he  was  accused  of  the  crime  to 
which  his  declarations  related. 
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It  is  said  that  the  oath  has  a  tendency  to  render  the 
declaration  involuntary  ;  but  surely  the  oath  cannot  be 
presumed  to  have  any  different  effect  after  it  is  known 
by  the  person  accused,  than  it  has  when  the  statement 
is  made,  before  it  is  known  that  he  is  accused. 

If  the  conscience  is  influenced  by  the  oath,  it  should 
be  to  induce  the  person  to  whom  it  is  administered  to 
tell  the  truth.  A  statement  made,  which  must  be  as- 
sumed to  be  true,  ought  not  to  be  rejected,  and  one  re- 
ceived that  is  made  under  none  of  the  solemnities  cal- 
culated to  call  out  the  truth. 

The  court  must  adopt  some  other  standard  by  which 
to  determine  when  a  statement  is  made  voluntarily  or 
involuntarily.  That  which  has  been  applied  for  cen- 
turies is,  upon  the  whole,  the  safest  and  the  best,  and 
most  effectually  protects  the  accused  from  being  im- 
properly influenced  to  admit  his  own  guilt. 

The  case  of  McMahon  (supra),  is  overruled  by  that 
of  Teachout  v.  People  (41  N.  Z.,  7),  and  the  principle 
decided  in  Hendrickson  v.  People  (supra),  reaffirmed, 
and,  it  is  to  be  hoped,  permanently  established  as  the 
law  of  the  State  (People  v.  Wentz,  37  N.  Y.,  304). 

I  am  unable  to  understand  why  the  declarations  of 
the  prisoner,  as  to  his  want  of  memory  of  the  occur- 
rence, on  the  morning  of  the  murder,  can  be  received,  so 
long  as  his  declarations  in  his  own  favor  are  for  almost 
all  purposes  properly  excluded. 

The  physicians  testified  that,  in  the  condition  of  his 
mind  and  body  at  the  time,  he  would  be  likely  to  for- 
get,— it  was  one  of  the  effects  of  the  disease  under 
which  he  was  laboring.  This  was  all  that  was  admis- 
sible. What  he  may  have  said  as  to  the  forgetfulness 
of  the  transactions  of  the  morning  was  wholly  incom- 
petent. 

It  was  within  the  province  of  the  court  to  determine 
the  relative  weight  to  be  given  to  the  evidence  of  Drs. 
Gray  and  Cooke,  on  the  one  side,  and  Drs.  Montgom- 
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ery  and  Whitback  on  the  other.  They  were  all  ex- 
perts,— that  is,  they  were  all  either  experimentally  or 
theoretically  acquainted  with  diseases  of  the  mind,  and 
the  effect  of  epiliptic  fits  on  the  mind. 

It  could  not  require  the  charge  of  a  judge  to  satisfy 
a  jury  that  the  opinions  of  one  who  had  had  large 
experience  in  the  treatment  of  a  particular  disease, 
were  much  more  reliable  than  those  of  one  who  only 
had  read  about  it,  or  whose  experience  was  very  lim- 
ited. The  learned  judge  said  nothing  to  the  jury  that 
was  calculated  to  mislead  them  on  this  point.  He  sub- 
mitted the  degree  of  credit  they  could  give  to  the  sev- 
eral experts,  to  the  jury. 

The  court  had  no  right  to  say  that  the  opinions  of 
either  of  the  witnesses  were  not  entitled  to  be  consid- 
ered. 

While  I  am  of  opinion  that,  for  some  days  before 
the  killing,  the  prisoner  was  partially  insane,  and  at 
some  times  during  that  time  more  so  than  at  others, 
there  is  no  evidence  that  he  was  not  capable  of  distin- 
guishing right  from  wrong  at  any  time  between  noon 
on  Saturday  and  the  commission  of  the  crime.  In- 
deed, we  might  go  further,  and  say  that  at  no  time,  ex- 
cept when  he  was  in  one  of  the  epiliptic  fits,  is  it 
proved  that  he  was  incapable  of  distinguishing  right 
from  wrong.  Drs.  Gray  and  Cook  give  it  as  their  opin- 
ion, that  the  disordered  state  of  mind  produced  by  one 
of  those  fits  may  continue  for  days,  and  the  person 
having  it  be  unconscious  of  what  is  passing,  notwith- 
standing he  may  act  and  talk  rationally  during  the 
time. 

If  courts  are  to  act  upon  this  as  an  established  fact, 
I  do  not  see  but  that  all  attempts  to  punish  such  per- 
sons must  be  given  up.  If  a  man  may  be  utterly  in- 
sane and  yet  act  and  talk  rationally,  it  is  impossible 
by  any  test  to  determine  where  responsibility  for  crime 
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attaches.     We  may  convict  a  person  altogether  incapa- 
ble of  committing  crime. 

I  do  not  make  these  remarks  because  I  doubt  the 
correctness  of  the  opinions  of  these  learned  and  intel- 
ligent gentlemen,  but  to  say,  that  while  the  greatest 
degree  of  care  and  caution  must  be  exercised  in  deter- 
mining the  question  of  capacity  to  commit  crime,  yet 
we  must  hold  the  man  responsible  whose  acts  and  de- 
clarations prove  him  to  be  so  far  sane  as  to  know  that 
the  act  which  he  commits  is,  by  the  laws  of  God  and 
man,  wrong.  If,  under  this  rule,  a  person  that  is  irre- 
sponsible is  punished,  it  must  be  submitted  to,  or  entire 
immunity  must  be  given  to  persons  proving  insanity.  I 
am  of  the  opinion,  that  the  conviction  was  right,  and 
should  be  affirmed.  Judgment  affirmed. 

NOTE. — For  additional  cases  in  which  knowledge  between  right 
and  wrong  has  been  declared  the  test  of  criminal  responsibility,  and 
other  cases  in  which  a  defect  of  will,  or  uncontrollable  impulse,  has 
been  asserted  to  be  a  ground  of  irresponsibility,  see  Macfarland's 
Trial,  8  Abb.  Pr.  N.  8.,  57,  and  cases  there  cited;  People  v.  Kleim,  1 
Edm.  Sel.  Gas.,  13,  and  see  6  Alb.  Law  J.,  319.  Compare  U.  S.  t>. 
Holmes,  1  Cliff.,  68;  Article  on  "Criminal  Responsibility  and  Dis- 
ease," in  1  Law  Mag.  <t  Rev.  N.  8.  (1872),  492;  and  one  on  "Criminal 
Responsibility  of  Insane,"  Id.,  215. 

As  to  the  presumption  of  sanity,  and  the  benefit  of  a  doubt  on 
that  question :  Gardner®.  Gardner,  22  Wend.,5%6;  People  v.  Robin- 
son, 2  Park.  Cr.,  649;  and  see  2  Keyes,  684;  Cole's  Trial,  7  AW.  Pr.  N. 
8.,  822;  Macfarland's  Trial,  8  Id.,  57;  Matter  of  Taylor,  1  Edm.  Sel. 
Cos.,  375;  Attorney -General  v.  Parnthier,  3  Brown  Ch.,  234;  Cook  v. 
Cook,  53  Barb.,  180;  Ferris.®.  People,  35  N.  Y.,  125;  8.  C.,  31  How. 
Pr.,  140;  Walter  v.  People,  32  JV.  T.,  147;  People  v.  McCann,  16  JK 
T.,  58 ;  U.  8.  «.  Lawrence,  4  Cranch,  514;  Charge  of  CBAWFORD,  J., 
in  Sickles'  Case,  Trial,  p.  106,  citing  U.  S.  «.  Devlin. 

Some  further  details  respecting  the  medical  question  involved  in 
the  case  of  Montgomery,  are  stated  in  a  paper  by  Dr.  Hammond. 
See  The  Journal  of  Psychological  Medicine,  1872;  and  other  cases 
in  which  epilepsy  has  been  used  as  a  defense,  are  there  mentioned. 

In  November,  1872,  a  paper,  by  R.  8.  Guernsey,  Esq.,  of  the  New 
York  bar,  entitled  '•  Juries  and  Physicians  on  Questions  of  Insanity ,'• 
was  read  before  the  Medico-Legal  Society. 
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The  writer,  after  quoting  Dr.  Maudsley's  suggestion,  that  "  the 
ground  which  medical  men  should  firmly  and  consistently  take  in  re- 
gard to  insanity  is,  that  it  is  a  physical  disease ;  that  they  alone  are 
competent  to  decide  upon  its-  presence  or  absence ;  and  that  it  is  quite 
as  absurd  for  lawyers  or  the  general  public  to  give  their  opinion  on 
the  subject  in  a  doubtful  case  as  it  would  be  for  them  to  do  so  in  a 
case  of  fever  "  (Popular  Science  Monthly,  August,  1872),  says — 

"  The  reasons  for  the  law  as  it  stands  on  this  question  are  too  lit- 
tle known  among  all  classes  of  community. 

"  As  the  law  now  is  and  has  been  for  centuries,  it  allows  and  calls 
in  the  help  of  experts  to  aid  in  its  own  due  administration.  This  is 
required  in  all  questions  arising  in  which  there  is  supposed  to  be  a 
peculiar  knowledge  or  skill  in  any  particular  vocation,  in  any  science, 
or  art,  or  matter  requiring  superior  knowledge.  This  rule  is  applied 
to  questions  arising  in  which  the  medical  profession  are  supposed  to 
have  superior  knowledge,  and  insanity  is  one  of  these  questions  upon 
which  physicians  are  allowed  to  testify  as  to  their  opinion  of  the  case 
under  certain  circumstances.  The  principle  of  allowing  experts  to 
testify  as  to  their  opinion  established  the  maxim  that  '  Every  person 
should  be  believed  in  his  own  art.' 

"  The  opinion  of  a  witness  is  in  no  case  evidence  to  be  considered 
by  a  court  or  jury,  except  when  the  premises  upon  which  he  founds 
his  conclusions  cannot  be  understood  by  the  court  or  jury  without  a 
study  or  knowledge  on  the  special  subject,  or  without  the  aid  of  the 
knowledge  of  persons  whose  skill  is  superior  to  their  own.  In  order 
to  be  competent  to  testify  as  an  expert,  which  means  qualified  to 
give  an  opinion  in  courts  of  justice  on  a  statement  of  facts  presented, 
an  extra  knowledge  of  the  particular  science,  skill,  trade  or  business, 
or  other  matters  requiring  special  knowledge,  must  be  shown.  A 
witness  of  this  character  is  not  confined  to  the  general  rule,  that  he 
must  state  facts  only,  and  leave  the  conclusions  to  be  drawn  from  these 
facts  to  be  determined  by  a  court  or  jury;  under  oath  he  can  give  Ms 
opinion.  These  opinions  or  conclusions  of  judgment  which  make  up 
such  opinions  of  experts,  are  the  same  in  substance  as  the  verdict  of 
a  jury  or  judgment  of  a  court,  which  is  nothing  more  than  the  opin- 
ion of  such  jury  or  court  as  to  what  is  established  by  the  facts  in  the 
case.  This  conclusion  or  opinion,  as  is  that  of  an  expert,  is  given  un- 
der the  sanction  of  an  oath.  There  is  this  difference,  however,  in 
the  two  cases ;  the  court  or  jury  is  under  oath  while  they  are  making 
up  their  opinion  upon  the  facts  in  the  case,  and  these  facts  upon 
which  the  opinion  is  predicated  are  also  submitted  to  the  minds  of 
the  counsel  and  parties.  The  facts  were  also  given  by  the  common 
witness  under  oath,  upon  which  the  jury  or  court  makes  up  an  opin- 
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ion  as  to  the  credibility  of  the  witnesa  as  well  as  of  the  weight  of  his 
statements.  A  juryman  can  have  no  private  opinion,  so  far  as  his 
verdict  is  concerned.  The  oath  he  takes  ia  4to  try  the  issues  joined 
between  the  parties  and  a  true  verdict  give,  according  to  the  evidence.1 
All  he  can  do  is  to  apply  his  general  knowledge  in  weighing  and  ap- 
plying the  facts  or  professional  opinions  as  they  are  presented  to  him 
by  the  several  witnesses.  The  expert,  on  the  other  hand,  comes  to 
the  results  constituting  his  opinion,  which  is  to  be  received  in  evi- 
dence, from  his  own  private  study,  observation  and  reflection,  and 
though  the  facts  upon  which  his  opinon  is  based  may  be  called  for  by 
the  counsel,  yet  from  the  very  nature  of  the  case  it  is  not  to  be  ex- 
pected that  the  jury  or  court  will  understand  them.  The  opinion  of 
an  expert  is  the  private  judgment  of  the  witness  given  under  oath. 
Such  testimony  is  regarded  as  of  great  importance,  but  from  its  pecu- 
liarity and  the  crude  shape  under  which  it  may  come  before  the  court 
or  jury,  it  is  to  be  received  with  great  caution.  As  the  same  kinds  of 
guards  cannot  be  thrown  around  the  formation  of  the  opinions  of  an 
expert  as  are  brought  to  bear  upon  a  jury,  and  the  opinions  of  experts 
cannot  be  subject  to  the  severe  scrutiny  that  other  evidence  under- 
goes, this  kind  of  evidence  is  not  of  the  clear  and  positive  character 
or  of  the  value  of  that  of  facts.  The  general  rule  of  law,  as  ex- 
pounded by  the  courts,  as  regards  the  testimony  of  experts,  is  plainly 
expressed  in  the  language  of  the  court  in  the  case  of  Brehm  v.  Great 
Western  Railroad  Company,  in  New  York  supreme  court  (34  Barb., 
256),  as  follows: 

"  '  Great  respect  should  be  paid  to  the  opinion  of  such  a  class  of 
witnesses,  but  they  are  no  more  controlling  than  those  of  any  other 
body  of  men  when  speaking  [i.  e.,  when  the  physicians  are  speaking,] 
upon  subjects  which  lie  within  the  range  of  common  observation  and  ex- 
perience. ' " 

Mr.  Guernsey  here  cited  People  v.  Bodine,  1  Den.,  281 ;  Wilson  t>. 
People,  2  Park.  Cr.,  619;  Kennedy  ».  People,  5  Abb.  Pr.  N.  8.,  147; 
S.  C.,  89  N.  F.,  245;  Ramadge  v.  Ryan,  9  Bing.,  333,  as  illustrations, 
and  proceeded  as  follows : 

"  According  to  the  rule  above  stated  and  illustrated,  should  the 
question  of  sanity  or  insanity  of  a  person  be  passed  upon  exclusively 
by  physicians  ?  This  question  may  best  be  answered  by  inquiring 
into  the  standard  by  which  the  subject  is  to  be  measured.  This 
standard  must  be  the  average  man,  and  hence  what  we  call  common 
sense — that  is,  a  due  regnrd  to  the  usual  institutions  and  habits  of 
mankind.  It  is  now  undisputed  that  the  brain  is  the  seat  of  the 
mind,  and  that  insanity  is  regarded  as  emanating  from  the  brain,  and 
hence  may  be  caused  by  a  physical  disease  affecting  that  organ.  It  is, 
of  course,  oftentimes  very  difficult  to  decide  in  any  given  casw 
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whether  any  marked  peculiarity  is  the  result  of  a  very  active  and  one- 
sided development  of  the  brain  or  of  actual  disease.  The  general 
principles  on  which  all  decisions  of  this  question  must  be  based  are : 
That  when  any  feeling,  passion,  emotion,  or  even  a  special  aptitude, 
becomes  absolutely  ungovernable,  so  as  to  make  its  subject  regardless 
of  his  own  interests  or  of  the  well-being  of  his  friends — when,  as  it 
were,  it  absorbs  the  whole  being  so  as  to  blunt  the  reason  and  con- 
science, and  urges  on  to  a  manner  of  life  and  to  special  deeds  that  are 
repugnant  to  the  average  institutions  of  mankind — then  we  have  rea- 
son to  suspect  the  existence  of  insanity.  Although  the  average  senti- 
ment and  experience  of  mankind  may  be  an  indefinite  standard  by 
which  to  test  the  sanity  of  an  individual,  it  is  the  same  standard  by 
which  physicians  are  to  judge  of  it,  and  the  same  as  that  by  which 
they  judge  that  any  internal  organ  of  the  body  is  diseased.  How  is 
it  that  a  physician  can  ascertain  whether  his  patient  is  suffering  from 
dyspepsia  or  not  ?  Obviously  only  by  comparing  the  symptoms  that 
the  patient  exhibits  and  the  feelings  of  which  he  complains  with 
the  symptoms  and  feelings  experienced  by  the  average  of  persons  who 
are  free  from  dyspepsia.  In  precisely  the  same  way  he  becomes  in- 
formed of  the  existence  of  disease  in  all  organs  of  the  body  that  are 
hidden  from  actual  inspection  or  physical  examination.  The  brain  is 
enclosed  in  a  bony  covering,  and  cannot  be  inspected  during  life,  ex- 
cept in  some  cases  of  injury.  Diseases  affecting  the  brain  can,  there- 
fore, only  be  studied  through  the  general  effects,  symptoms  and  com- 
parisons with  other  persons. 

"  The  law  presumes  every  man  to  know  the  consequences  of  his 
own  acts,  and  is  therefore  responsible  for  them. 

"  The  questions  to  be  decided  in  trials  where  the  defense  is  in- 
sanity are : 

"  (1.)  Was  the  accused  insane  at  the  time  of  the  commission  of 
the  offense  ? 

"  (2.)  "Was  the  insanity  to  such  a  degree  as  to  render  the  accused 
irresponsible  for  the  particular  act  ? 

"  (8.)  Is  the  evidence  sufficient  upon  which  to  acquit  the  accused 
on  the  ground  of  insanity  ? 

"  These  questions  are  so  blended  that  it  is  impossible  for  experts 
to  separately  examine  any  of  them  without  taking  the  case  entirely 
from  the  jury.  The  first  one  has  little  or  no  relevancy  apart  from  the 
second,  and  the  second  standsupon  the  third,  and  all  are  to  be  meas- 
ured, whether  by  physicians  or  jury,  by  the  same  standard — the 
common  sense  of  and  experience  among  men." 

The  writer  then  reviewed  and  commented  on  People  t>.  Lake,  19 
N.  T.  [2  Kern.],  358;  Trial  of  Rogers,  2  Greenl  Ev.,  §  372;  McNagh- 
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ten's  Case,  10  Clark  &  I.,  210;  also  2  Greonl.  Ev.,  §  373;  People  t>. 
Thurston,  2  Park.  Cr.,  49;  O'Brien  v.  People,  36  N.  T.,  278;  Clapp  v. 
Fullerton,  34  Id.,  190;  Culver  v.  Haslam,  7  Barb.,  314;  Rambler  «. 
Tryon,  7  Serg.  &  It.,  90;  People  «.  Hartung,  17  How.  Pr.,  151;  San- 
chez v.  People,  22  N.  T.,  147,  and  concluded  as  follows: 

"Physicians  claim  that  many  persons  are  now  convicted  of  crime 
when  they  should  only  be  treated  for  disease  (see  the  article  by  Dr. 
Maudsley,  before  referred  to).  Juries  are  inclined  in  a  too  great  de- 
gree, perhaps,  to  take  the  opinion  of  a  physician  of  good  reputation 
and  standing  as  to  the  insanity  of  an  individual  (and  none  will  be 
called  for  the  accused  unless  he  will  so  testify).  This  is  hard  to 
overcome  by  contrary  testimony  of  experts,  even  if  it  can  be  obtained 
at  all  on  behalf  of  the  Ptate,  and  if  taere  is  any  doubt  in  the  minds 
of  the  jury,  they  lega  ly  .?)  give  the  accused  the  benefit  of  the  doubt 
— thus  practically  refusing  to  decide  'when  doctors  disagree.1 

"There  is  no  question  that  arises  in  the  administration  of  the  law 
where  expert  testimony  may  be  less  necessary,  and  where  it  should  be 
less  controlling  on  the  jury,  and  where  the  common   observation  and 
experience  of  men  s.  i.  -d  prevail  over  all  theory,  as  in  cases  of  al- 
leged insanity." 

"If  any  change  is  suggested  in  the  present  mode  of  trial  by  jury 
in  criminal  cases  (which  is  now  guaranteed  by  a  constitutional  pro- 
vision) the  question  of  insanity  should  be  taken  from  a  legally  irre- 
sponsible jury  and  in  all  cases  placed  in  the  hands  of  a  responsible  ju- 
diciary, with  the  same  rules  of  evidence  as  at  present." 


As  to  testimony  of  experts,  see  5  Am.  Law  Rev..  227,  428;  Taylor  on 
Ev.,  75,  83,  582,  1594,  1228-1230. 

As  to  testimony  of  non-professional  witnesses  on  this  subject,  see 
Cram  v.  Cram,  33  Vt.,  499;  Cavendish  v.  Troy,  41  Id.,  99,  108;  Dun- 
ham's Appeal,  27  Conn.,  192;  Den  «.  Gibbons,  2  Zabr.,  117;  Brick- 
ner«.  Lightner,  40  Pa.  St.,  199;  Roe  v.  Taylor,  45 /«.,  485;  Beau- 
bein  v.  Cicotle,  12  Mich.,  459;  State  v.  Pike,  49  2f.  H.,  399;  and  cases 
there  cited;  Boardman  v.  Woodman,  47  Id.,  120;  Baxter  «.  Abbot.  7 
Gh-ay,  71 ;  Cane  e.  Rich,  14  Id.,  335. 

As  to  compensation  to  experts  as  witnesses,  see  Webb  ».  Page,  1 
Carr.  &  K.,  23;  Moor  v.  Adam,  5  M.  &  S.,  156;  Willis  v.  Peckham, 
1  B.  &  R,  515;  Lowry  «.  Doubleday,  5  M.  &  S.,  159;  Severn  e.  Olive, 
3  £.  A  B.,  72;  6  Moore,  235;  Bailey  v.  Beaument,  11  Id.,  497;  Parkin- 
son v.  Atkinson,  31  LawJ.  C.  P.,  199;  Turner  v.  Turner,  5  Jur.  N.  8., 
839 ;  1  Greenl.  Ev.,  §  810,  note;  2  Phil.  Ev.,  4  ed.,  p.  828,  note.  Con- 
tract for  compensation,  conditional  on  success  of  suit, — void.  Pollak 
v.  Gregory,  9  Bosw.,  116.  Allowing  compensation  to  witness  for  loss 
of  time, — doubted.  Collins  v.  Godefroy,  1  B.  &  A.,  950  ;  Lonergan  t>. 
Royal  Exch.  Co.,  7  Sing.,  729;  see  Phil.  En.,  as  above,  p.  828,  note. 
N.  8.— XIII— 17 
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BRITTON  against  RICHARDS. 

Oily  Court  of  Brooklyn  ;  Special  Term,  October,  1872. 

ORDERS  OP  ARREST. — BAIL. 

In  an  action  of  libel,  an  order  of  arrest  may  be  granted  irrespective 

of  the  defendant's  residence. 
When  the  defendant  resides  •within  the  jurisdiction  of  the  court,  the 

order  may  be  granted  without  proof  that  he  is  about  to  depart. 
On  a  motion  to  reduce  the  amount  of  bail,  the  defendant  should  show 

the  facts  constituting  the  defense  or  going  in  mitigation,  or  the 

order  will  not  be  modified.* 
The  practice  initiated  by  the  Code  is  not  to  be  qualified  by  adhering 

to  the  prior  course  of  procedure 

Motion  to  reduce  bail. 

This  action  was  brought  by  Winchester  Britton 
(who  was  district-attorney  of  Kings  county,)  against 
Henry  A.  Richards,  for  libel.  The  details  of  the  ma- 
terial facts  appear  in  the  opinion. 

Samuel  D.  Morris,  for  the  plaintiff. 
C.  H.  S.  Williams,  for  the  defendant. 

NEILSON,  J. — This  is  an  application  to  reduce  the 
bail,  fixed  by  the  order  of  arrest  at  ten  thousand  dol- 
lars, to  the  sum  of  five  hundred  dollars.  Bail  was 
given  in  the  required  amount  on  the  day  of  the  defend- 
ant's arrest. 

The  plaintiff,  the  district-attorney  of  this  county, 
brings  the  action,  charging  the  defendant  with  having 
published  a  libel  concerning  him,  in  the  Brooklyn 
Chronicle. 

*  See  People  «.  Tweed,  p.  25  of  this  vol. 


NEW  SERIES :  VOL.  XIII.  269 

Britton  c.  Richards. 

As  the  bail  exacted, — an  amount  proper  only  in  an 
extreme  case, — was  fixed  in  view  of  the  grievous  char- 
acter of  the  offense  charged  upon  the  defendant,  some 
reference  to  the  publication,  on  this  review,  seems  un- 
avoidable. In  that  publication  it  is  stated  that  com- 
plicity with  the  Ring  compelled  Mr.  Britton  to  accept 
Patrick  Keenan's  plea  of  guilty  to  an  indictment  for  a 
misdemeanor,  and  to  enter  a  nolle  prosequi  to  an  in- 
dictment against  the  same  person  for  forgery  ;  that  he 
thus  kept  faith  with  his  proprietors ;  kept  his  bargain 
with  the  Ring.  These,  and  other  statements  of  a  like 
character,  put  in  positive  terms  and  as  if  with  full 
knowledge,  are  adroitly  and  earnestly  illustrated. 

It  was  Keenan's  right  to  put  in  a  plea  of  guilty  to 
the  indictment  for  the  misdemeanor.  Neither  the 
court  nor  the  district-attorney  could  have  prevented 
that.  Nor  should  there  have  been  any  wish  to  evade 
that  plea,  had  evasion  been  possible.  A  conviction 
was  thus  secured  without  the  formality  and  expense  of 
a  trial.  But  it  appeared  on  the  original  application, 
and  now  appears,  that  no  nolle  prosequi  was  ever  en- 
tered as  to  the  indictment  for  forgery. 

I  cannot,  therefore,  resist  the  conviction  that  the 
plaintiff  has  been  thus  charged  with  official  subser- 
viency, and  corruption,  without  cause. 

On  the  hearing  it  was  proved  that  the  defendant 
has,  for  several  years,  resided  in  this  city,  and  has  been 
engaged  in  business  in  New  York.  Some  of  his  neigh- 
bors affirm  a  belief  that  he  will  not  leave  this  city. 
He  avers  that  he  has  no  intention  of  doing  so.  He  also 
deposes  that  the  statements  in  the  articles  so  published 
were  made  upon  information  which  gave  him  reason 
to  believe  that  they  were  correct,  and  he  still  so  be- 
lieves ;  that  he  intends  to  contest  this  action,  and  to 
establish  a  complete  justification. 

The  defendant  may,  indeed,  have  been  misled  by 
some  evil  and  designing  person,  but  it  would  have  been 
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a  reasonable  exercise  of  the  prudence  due  to  his  office 
as  a  publisher,  if  he  had  examined  the  records  in  the 
clerk's  office,  before  venturing  to  give  to  his  readers  in- 
formation so  vital  and  extraordinary. 

In  the  preliminary  discussion  which  took  place 
when  I  granted  an  adjournment  to  enable  the  defend- 
ant to  extend  and  perfect  his  moving  papers,  I  had  oc- 
casion to  remark  that  the  bail,  claimed  to  be  excessive, 
might  well  be  so  regarded,  but  for  the  fact  that  the 
charge  was  made  against  the  plaintiff  in  respect  to  his 
office,  and  that  if  the  facts  existed,  it  was  the  duty  of 
the  defendant  to  spread  them  forth  on  the  motion. 
The  learned  counsel  for  the  defendant  objected  to  both 
branches  of  that  suggestion  ;  to  the  first,  as  not  cor- 
rect in  principle  ;  to  the  second,  as  prejudging  the  case. 

I  adhere  to  the  views  then  suggested.  If  this  pub- 
lication had  related  to  a  private  citizen,  some  of  the 
gravest  charges,  imputing  acts  which  the  mere  citizen 
had  no  power  to  perform,  would  have  seemed  innocuous 
if  not  unmeaning  ;  others  of  them  would  have  merely 
tended  to  degrade  him,  as  having  put  himself  in  the 
power  of  a  faction,  lost  the  power  and  dignity  of  self- 
control  peculiar  to  a  good  citizen.  But  applied  to  one 
entrusted  with  the  performance  of  grave  duties  in  con- 
nection with  the  administration  of  justice,  as  in  this  in- 
stance, the  charges  have  great  significance,  imply  or 
directly  impute  fraud,  corruption,  perjury. 

The  notion  that  calling  for  the  facts,  if  any  exist, 
showing  the  truth  of  the  libel,  or  the  expression  of  an 
opinion  as  to  the  character  of  the  publication,  and  its 
injurious  tendency,  is  prejudging  the  case,  is  un- 
founded. In  every  like  case,  a  judge  in  granting,  sus- 
taining, or  modifying  an  order  of  arrest,  necessarily 
declares  his  opinion  for  the  mere  purpose  of  the  appli- 
cation. What  his  views  might  be  on  the  proofs  at  large 
on  the  trial  is  quite  another  question.  On  this  appli- 
cation I  am  left  to  regard  this  publication  as  a  libel, 
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although  the  defendant,  had  the  facts  existed,  might 
have  shown,  without  prejudice  to  his  rights  on  the 
trial,  that  the  publication  was  true,  and  so  have  se- 
cured the  discharge  of  this  order.  In  cases  where  the 
cause  of  the  action  and  of  the  arrest  are  the  same,  it 
has  been  held  that  unless  there  is  a  decided  preponder- 
ance of  evidence  for  the  defendant  upon  the  motion,  or 
unless  the  proofs  show  that  the  plaintiff  has  no  cause 
of  action,  the  order  will  not  be  vacated  (14  How.  Pr., 
131 ;  34  Barb.,  20  ;  50  Id.,  226,  451). 

But  the  learned  counsel  for  the  defendant,  to  whose 
argument  I  have  listened  with  great  interest,  took  the 
ground  that  in  an  action  of  this  class  an  order  of  ar- 
rest should  not  be  granted  unless  it  appeared  that  the 
defendant  was  a  non-resident,  or  was  about  to  depart 
beyond  the  jurisdiction  of  the  court ;  that  the  rule 
which  existed  with  us  prior  to  the  Code,  still  obtains 
under  the  Code.  I  have  been  of  opinion  that  the  Code 
had  changed  the  rule  in  question,  had  introduced  a 
new  practice.  But  as  the  question,  now  ably  presented, 
has  not  been  determined  in  this  court  as  far  as  I  am 
advised,  and  is  of  moment  to  the  defendant,  I  have 
given  it  careful  consideration. 

The  first  subdivision  of  section  179  of  the  Code, 
which  states  the  case  in  which  arrests  may  be  made, 
reads  as  follows : 

"In  an  action  for  the  recovery  of  damages,  on  a 
cause  of  action  not  arising  out  of  contract,  where  the 
defendant  is  not  a  resident  of  the  State  or  is  about  to 
remove  therefrom,  or  where  the  action  is  for  an  injury 
to  person  or  character,  or  for  injuring  or  wrongfully 
taking,  detaining,  or  converting  property." 

The  clauses  of  this  provision  are  thus  put  disjunc- 
tively, the  severance  clearly  marked.  To  unite  what 
is  thus  set  apart,  to  import  into  the  clause  as  to  "  in- 
juries to  person  or  character,"  what  precedes  it,  seems 
like  taking  a  liberty  with  the  statute. 


262         ABBOTT'S  PRACTICE  REPORTS. 

Britton  v.  Richards. 

The  judge  may  grant  the  order.  The  application  is 
addressed  to  his  discretion.  But  that  "  is  a  legal  dis- 
cretion to  be  exercised  in  discerning  the  course  pre- 
scribed by  law.  It  is  to  be  exercised,  not  to  give  effect 
to  the  will  of  the  judge,  but  to  the  law  (26  Wend., 
152). 

When,  therefore,  the  statute  provides  that  an  order 
of  arrest  may  be  issued  when  the  cause  of  action  is  for 
an  injury  to  person  or  character,  it  is  the  duty  of  the 
judge  in  a  proper  case  to  so  exercise  his  discretion  as 
to  give  effect  to  that  provision.  In  trivial  cases  of 
slander  or  libel,  the  order  of  arrest  may  be  denied. 
The  judge  is  to  consider  the  character  of  the  case,  and 
of  the  injuries  complained  of ;  but  the  question  of  the 
defendant' s  residence  is  not  always  an  element  minis- 
tering to  or  calling  for  the  exercise  of  that  discretion. 
The  cause  of  the  action  and  the  cause  of  the  arrest  are 
one  and  the  same.  It  is  true,  however,  that  while  as 
matter  of  practice  having  relation  to  the  convenience 
of  the  court,  and  to  a  disinclination  to  encourage  petty 
litigation,  the  order  of  arrest  may  be  withheld  in  cases 
of  no  serious  moment  or  character,  and  where  no  real 
necessity  for  the  order  exists,  yet  in  such  cases  proof 
of  non-residence  or  of  an  intent  to  leave  the  State 
would  be  material,  and  call  for  the  granting  of  an  or- 
der, which  otherwise  might  be  properly  refused. 

The  learned  counsel  for  the  defendant  cites  cases 
determined  before  the  Code,  also  recent  cases  in  the 
common  pleas  and  superior  court  of  New  York.  In 
the  principal  case  (Davis  v.  Scott,  15  Abb.  Pr.,  127). 
First  Judge  CHARLES  P.  DALY,  states  the  former  prac- 
tice under  the  Revised  Statutes,  refers  to  the  English 
practice,  and  comes  to  the  conclusion  that  under  the 
Code  it  is  proper  to  grant  an  order  u  only  in  actions  of 
assault  and  battery,  libel  and  slander,  where  it  would 
have  been  granted  before,  or  in  extreme  cases  of  very 
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outrageous  batteries,"  or  where  the  defendant's   non- 
residence  or  intended  departure  is  shown. 

Bat  I  need  not  further  state  the  objections  to  at- 
tempts to  assimilate  the  new  to  the  old  practice,  the 
Code  tc  the  Revised  Statutes,  or  pause  to  inquire  why 
the  speeal  provisions  of  the  Code,  to  which  I  have 
referred,  were  adopted,  if  the  old  practice  is  to  pre- 
vail, as  I  could,  for  the  purposes  of  this  case,  accept  the 
views  of  that  learned  and  prudent  judge.  He  would  have 
recognized  the  facts  that  a  party  might  suffer  as  much 
from  an  injiry  to  his  character  as  from  an  injury  to  his 
person,  thatthe  wrongdoer  might  be  as  wicked  and  mal- 
evolent in  tie  one  case  as  in  the  other.  As  he  would 
grant  orders  >f  arrest  in  cases  of  outrageous  batteries,  ir- 
respective ol  the  defendant' s  residence,  he  would  also 
grant  an  order  of  arrest  if  this  libel  had  been  published 
of,  and  concerning  the  district-attorney  of  New  York. 

The  counsl  for  the  defendant  found  it  difficult  to 
state  the  practice  which  prevails  in  the  supreme  court. 
In  view  of  tht  conflicting  decisions  in  the  several  judi- 
cial districts  of  that  court,  on  questions  arising  under 
the  Code,  it  mght  not  be  quite  safe  to  express  an  opin- 
ion on  the  subect.  He  thinks  that  the  views  expressed 
by  EDMONDS,  ,.,  before  the  Code  (1  Barb.,  627),  were 
adopted  by  Mi  Justice  GEORGE  G.  BARNARD,  at  cham 
bers,  since  the  <ode  ;  the  case  not  stated,  nor  any  written 
opinion.*  I  at  under  the  impression,  that  in  this  dis- 
trict, the  justios  of  the  supreme  court  grant  such  or- 
ders without  rquiring  proof  of  the  defendant's  non- 
residence  or  catemplated  departure  from  the  State. 
It  is  well  knowi  that  such  an  order  was  granted,  in 
that  court,  agaist  the  late  James  Gordon  Bennett  of 
the  New  York  Jerald,  at  the  suit  of  one  of  the  dis- 
senting jurors,  i  one  of  the  steamer  Westfield  cases, 
tried  before  me,  'or  a  libel  published  in  that  paper  re- 
flecting upon  th  conduct  of  that  juror.  On  that  ap- 

*  The  reference  dubtless  -was  to  an  order  or  rule  announced  by 
BAKNARD,  J.,  that  hnvould  not  grant  orders  of  arrest  in  certain  cases. 
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plication  there  could  not  have  been  any  suggestion 
of  the  defendant's  irresponsibility,  or  as  to  his  not  hav- 
ing been  a  fixed  resident.  But,  however  that  may  be, 
I  am  disposed  to  accept  the  teachings  of  the  Cede,  and 
to  regard  its  provisions  as  modifying  the  former  practice. 
Where  such  provisions  are  full  and  explicit  the  wis- 
dom or  expediency  of  giving  to  them  a  qualified  obe- 
dience, in  our  respect  for  an  older,  perhaps,  a  better, 
course  of  procedure,  may  well  be  doubted./ 

The  plaintiff  had  the  right  to  meet  anf  new  facts 
presented  by  the  defendant  on  the  motion.  But,  re- 
cognizing that,  I  have  considered  it  proper  to  lay  out 
of  view  the  other  additional  matter  brought  in  by  the 
learned  counsel  for  the  plaintiff,  including  citations 
from  the  several  numbers  of  the  C&romcf,  with  strict- 
ures thereon,  indicating  its  supposed  general  character. 
It  was  my  duty  to  confine  my  attention]  to  the  ques- 
tions directly  involved,  and  I  have  endeavored  to  do  so. 

The  application  must  be  denied. 


DALY  against  BURCHELL. 


Supreme  Court,  First  District; 
November,  1872. 


>ecial  Term, 


LTS  PENDENS.  — AMENDMENT.  — PARSES. —  ASSIGNEE 
IN  BANKRUPTCY.— MORTGAGOR. 

An  amended  lupendens,  filed  at  the  same  time  \th,  or  after  the  filing 
of  an  authorized  amended  summons  and  comlaint,  is  effectual,  al- 


though the  filing  of  the  original  Us  pendens  w 


fore  ineffectual. 
One  who  becomes  an  assignee  in  bankruptcy,  t  ;er  the  filing  of  a  lv> 


irregular  and  there- 
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pendens  in  a  foreclosure  suit,  does  not  thereby  become  a  necessary 
party  to  the  foreclosure. 

The  decision  in  Cleveland?).  Boerum  (27  Barb.,  252), — as  to  making  an 
assignee  in  bankruptcy,  a  party, — is  applicable  under  the  present 
bankruptcy  law. 

A  mortgagor,  after  having  assigned  his  equity  of  redemption,  is  not 
a  necessary  party  to  an  action  to  foreclose  the  mortgage ;  conse- 
quently in  case  of  his  death  his  heirs  are  not  necessary  parties. 

Motion  to  compel  purchaser  at  judicial  sale  to  com- 
plete his  purchase. 

Philip  Daly  brought  an  action,  in  this  court,  against 
James  H.  Burchell  and  others,  to  foreclose  a  mortgage 
made  by  Nathaniel  J.  Burchell  to  the  plaintiff.  Bur- 
chell, the  mortgagor,  after  making  the  mortgage,  and 
before  this  action  was  brought,  assigned  his  property, 
including  the  mortgaged  premises,  to  Nathaniel  Bur- 
chell and  Leander  Stone ;  and  they  were  made  parties 
in  this  action.  Nathaniel  J.  Burchell,  the  mortgagor, 
died  leaving  heirs.  Summons  was  not  served  on  the 
heirs  before  the  appointment  of  a  guardian  ad  litem 
for  them  in  the  action. 

The  Stuyvesant  Bank  held  a  judgment  which  was 
a  lien  on  the  premises ;  and  John  H.  Platt,  their  as- 
signee, was  also  made  a  party  to  this  action.  Other 
facts  sufficiently  appear  in  the  opinion. 

FANCHER,  J. — This  is  a  motion  to  compel  a  pur- 
chaser to  complete  his  purchase.  On  May  23,  1871, 
Nathaniel  J.  Burchell  mortgaged  to  the  plaintiff,  five 
lots  of  land  on  One-Hundred-and- Twenty-sixth-street,  in 
the  City  of  New  York.  This  action  was  brought  for  a 
foreclosure  and  sale,  and  the  premises  were  sold  under 
the  judgment  therein  to  William  A.  Bigelow,  on  Sep- 
tember 9,  1872.  At  the  time  appointed  for  completing 
the  purchase,  he  declined  to  do  so,  and  served  upon 
the  referee  the  following  objections  to  the  title  : — 

"1.  John  H.  Platt,  assignee  of  Stuyvesant  Bank, 
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should  have  been  made  a  party  defendant  in  order  to 
foreclose  all  question  as  to  whether  O.  H.  P.  Archer, 
receiver,  or  John  H.  Platt,  assignee,  legally  represents 
the  Stuyvesant  Bank,  who  have  a  judgment  lien  on  the 
premises  sold. 

U2.  The  heirs  of  Nathaniel  J.  Burchell,  deceased, 
have  not  been  properly  made  parties  defendant,  ac- 
cording to  law  and  the  practice  of  this  court. 

' '  3.  The  notices  of  Us  pendens  filed  herein  are  of 
no  validity  whatever. 

"4.  The  referee  on  sale  has  no  legal  power  to  con- 
vey. 

"5.  All  parties  having  rights  to  redeem  have  not 
been  foreclosed  of  their  equity  of  redemption." 

The  first  notice  of  pendency  was  filed  on  January 
22,  1872.  but  the  complaint  was  not  filed  until  Febuary 
6,  thereafter.  This  was  an  irregularity,  for  section  132  of 
the  Code  of  Procedure  requires  that  the  notice  of  pen- 
dency be  filed  at  the  time  of  filing  the  complaint,  or  at 
any  time  afterwards.  But  the  irregularity  was  cured 
on  February  9,  1872,  when  an  amended  complaint  and 
an  amended  notice  of  pendency  were  filed.  The  purpose 
of  a  Us  pendens  is  that  it  may  operate  as  construct- 
ive notice  to  any  subsequent  purchaser  or  incumbran- 
cer.  The  amended  Us  pendens  was  effectual  for  such 
purpose.  The  amendment  of  the  summons  and  com- 
plaint had  been  duly  authorized  by  an  order  entered  on 
February  7,  1872. 

Some  six  months  after  the  execution  of  the  mort- 
gage, Nathaniel  J.  Burchell,  the  mortgagor,  executed 
an  assignment  of  his  property,  including  the  premises 
in  question,  to  Nathaniel  Burchell  and  Leander  Stone, 
two  of  the  defendants  in  this  action.  The  assignment 
was  dated  on  November  17,  1871,  and  was  duly  re- 
corded in  the  office  of  the  Register  of  the  City  and 
County  of  New  York,  on  November  27,  1871.  The 
effect  of  this  conveyance  to  the  defendants,  Nathan- 
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iel  Burchell  and  Leander  Stone,  was  to  vest  in  them 
the  legal  title  of  the  premises,  subject  to  the  mort- 
gages, and  all  equity  of  redemption  was  thereby 
transferred  to  them.  It  is  objected,  that  a  judg- 
ment against  a  mortgagor  in  favor  of  the  receiver  of 
the  Stuyvesant  Bank,  recovered  in  February,  1872,  was 
a  lien,  and  that  the  assignee  in  bankruptcy  of  the 
bank  represented  the  judgment,  and  should  have 
been  made  a  party  defendant.  The  objection  is  with- 
out force,  for  the  judgment  never  became  a  lien  on  the 
mortgaged  premises.  The  title  had  passed  to  the  as- 
signees of  Burchell  before  the  judgment  was  obtained. 
Besides,  the  plaintiff  in  the  judgment  was  O.  A.  P. 
Archer,  receiver  of  the  Stuyvesant  Bank,  and  he  was 
made  a  defendant  in  the  foreclosure  action.  Platt  be- 
came the  assignee  in  bankruptcy,  pendente  lite,  after 
the  filing  of  the  amended  complaint  and  amended  Us 
pendens  in  this  action  ;  and,  were  it  admitted  that  he 
thenceforth  represented  the  judgment,  it  was  not  neces- 
sary for  the  plaintiff  in  the  foreclosure  action  to  amend 
his  proceedings  by  making  the  assignee  in  bankruptcy 
a  party.  This  point  was  decided,  as  to  the  bank- 
rupt act  of  1841,  in  Cleveland  v.  Boerum  (27  Barb., 
252),  and  the  same  principle  applies  to  the  present  act. 
There  are  two  sufficient  answers,  therefore,  to  the  ob- 
jection that  Platt,  the  assignee  in  bankruptcy,  was 
not  made  a  party  defendant ;  the  first  is,  the  judg- 
ment which  he  represents  never  became  a  lien  on 
the  mortgaged  premises ;  and  the  second  is,  he  be- 
came such  assignee  after  the  filing  of  the  Us  pendens 
in  this  action. 

Another  objection  to  the  title  under  the  foreclos- 
ure and  sale  judgment  is  that  the  infant  heirs  of  Na- 
thaniel J.  Burchell,  deceased,  have  not  been  properly 
made  parties  defendant  in  this  action.  He  died  after 
service  of  the  summons,  and  after  his  time  to  answer 
the  complaint  had  expired.  This  objection  is  answered 
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by  the  conveyance  of  November  17,  1871.  It  has  been 
held  that  where  an  assignment  for  the  benefit  of  credit- 
ors has  been  made,  the  assignees  are  proper  parties 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage 
covering  the  assigned  premises,  and  that  the  mortgagor 
who  made  the  assignment  is  not  a  necessary  party,  so 
far  as  the  equity  of  redemption  is  concerned  (Payton 
•».  Murray,  6  Paige,  474 ;  see  also  Van  Nest  v.  Latson, 
19  Barb.,  604).  The  assignees,  after  the  assignment, 
hold  the  legal  title,  and,  as  such,  they  represent  the 
creditors  as  well  (Matthews  v.  Duryea,  45  Barb.,  69  ; 
S.  C.,  4  Keyes,  525  ;  see  also,  Briggs  v.  Davis,  21  N. 
T.,  574  ;  Baker  v.  Devereaux,  8  Paige,  513  ;  Nodine 
v.  Greenleaf,  7  Paige,  544  ;  Mead  v.  Mitchell,  17  N. 
T.,  210).  Whether  the  appointment  of  the  guardian 
ad  litem  was  properly  made  for  the  infant  heirs  of 
Burchell,  without  service  of  the  summons  on  them,  is 
a  matter  of  doubt  (Grover  «.  Haws,  19  Abb.  Pr.,  161, 
note  ;  contra,  Varian  «.  Stevens,  2  Duer,  635  ;  Alt- 
hause  v.  Radde,  3  Bosw.,  410) ;  but,  however  that  may 
be,  if  there  was  no  necessity  for  making  Nathaniel  J. 
Burchell  a  defendant  in  the  action,  there  certainly  was 
none  for  making  his  heirs  parties  defendant  in  the  ac- 
tion. 

I  can  discover  no  valid  reason  why  the  purchaser 
should  not  take  this  title,  and  he  must,  therefore,  be 
ordered  to  complete  his  purchase. 

The  plaintiffs  motion  is  granted,  with  ten  dollars 
costs. 
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DWYER  against  DWYER. 

Supreme  Court,    First  District,  Special  Term;   Oc- 
tober, 1872. 

DOWER.  —  DEFAULT.  —  EVIDENCE   NECESSARY   TO 

SUSTAIN  JUDGMENT. — EFFECT  OF  ACT  OF 

1870. 

In  an  action,  by  a  widow  to  recover  her  dower,  in  which  infant  de- 
fendants interpose  the  usual  answer,  submitting  their  rights  to 
the  court,  proof  of  service  of  the  papers  and  of  the  failure  of  the 
adult  defendants  to  answer,  is  insufficient  to  sustain  a  judgment ; 
and  a  purchaser  at  the  sale  under  such  judgment  is  not  bound  to 
complete  his  purchase.  It  is  only  in  an  action  for  the  recovery  of 
money  only,  that  judgment  upon  a  verified  complaint  may  be  or- 
dered without  any  further  proof  of  its  allegations. 

The  act  of  1870  (2  Laws  of  1870,  p.  1720,  ch.  717),  authorizing  the 
sale  of  real  estate  in  which  any  widow  shall  be  entitled  to  dower, 
in  satisfaction  thereof, — does  not  dispense  with  proof  of  the  ma- 
terial allegations  of  the  complaint. 

Motion  to  compel  purchaser  to  complete  his  pur- 
chase. 

The  facts  sufficiently  appear  in  the  opinion. 
John  Hayes,  for  the  plaintiffs. 
,  for  the  defendants. 

BRADY,  J. — A  widow  may  proceed  in  the  first  in- 
stance to  establish  her  title  by  action,  and  obtain  an  ad- 
measurement of  her  dower  in  the  same  proceeding,  or 
she  may  secure  an  admeasurement  of  her  dower  by  peti- 
tion, and  then  proceed  by  action  to  recover  the  posses- 
sion of  the  part  assigned  her  (2  Rev.  Stat.,  488,  303,  311, 
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491 ;  Ellicott  v.  Mosier,  3  Sel.,  301 ;  Brown  v.  Brown, 
31  How.  Pr.,  481). 

When  the  proceeding  is  by  petition,  it  is  binding 
and  conclusive  only  as  to  the  location  and  extent  of  the 
widow's  right  (2  Rev.  Slot.,  491,  §  17). 

It  is  no  evidence  of  title,  and  no  person  is  precluded 
from  controverting  the  right  ot-such  widow  to  the 
dower  so  admeasured  (2  Rev.  JSlat.,  491 ;  Parks  v. 
Handey,  4  Bradf.,  15). 

It  is  otherwise,  however,  when  the  widow  proceeds 
by  action.  It  is  conclusive  upon  all  parties  who  have 
been  brought  in  ;  and  if  all  the  parties  necessary  to  a 
complete  determination  are  present,  the  judgment  is 
absolute. 

The  proceeding  herein  commenced  is  not  by  peti- 
tion, but  by  summons  and  complaint ;  and  this  is,  there- 
fore, an  action.  This  being  apparent,  it  is  incumbent  on 
the  plaintiff  to  show  that  all  the  necessary  proceedings 
in  such  an  action  have  been  adopted  in  order  to  sus- 
tain the  judgment  rendered.  It  does  not  appear  that 
any  proof  of  title  was  given  or  rendered,  that  any 
proof  whatever  was  exhibited  of  the  truth  of  the  alle- 
gations made  in  the  complaint.  It  is  true,  that  the 
adult  defendants  did  not  answer  or  demur,  but  the  in- 
fant defendant  answered  by  his  guardian,  alleging  that 
he  was  a  stranger  to  all  and-  singular  the  matters  and 
things  in  the  complaint  set  forth,  and  submitted  his 
rights  and  interest  in  the  matters  in  question  to  the 
protection  of  the  court.  The  only  proof  given  upon 
the  application  for  relief  was  this  complaint,  and  the 
affidavit  of  the  plaintiff's  attorney  in  reference  to  the 
service  of  the  papers  in  the  cause,  and  of  the  failure 
of  the  defendants  to  answer.  This  is  wholly  insuffi- 
cient to  warrant  a  judgment,  although  it  was  enough 
to  justify  an  order  of  reference  to  ascertain  the  facts. 
There  was  no  evidence,  therefore,  other  than  the  com- 
plaint, of  the  averment  that  the  plaintiff  was  the  per- 
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son  she  claimed  to  be,  or  that  her  husband  died  seized 
of  the  property  in  question,  which  are  matters  of  mo- 
ment to  the  purchaser  at  any  sale  that  might  be  or- 
dered. The  Code  does  not  authorize  a  judgment  upon 
a  complaint  verified,  except  in  an  action  for  the  recov- 
ery of  money  only,  while  in  other  actions  application 
must  be  made  to  the  court  for  judgment  (Code,  §  246). 
There  is  no  other  statute  which  allows  a  departure  in 
this  respect  from  established  rules,  and  the  proof  was 
therefore  insufficient. 

The  theory  upon  which  the  plaintiff  seeks,  however, 
to  sustain  the  validity  of  the  judgment  herein  pro- 
nounced, is  that  it  is  awarded  by  the  act  of  1870  (2  Laws 
of  1870,  ch.  717,  p.  1720),  authorizing  the  sale  of  real 
estate  in  which  any  widow  shall  be  entitled  to  dower, 
in  satisfaction  and  discharge  thereof.  It  is  supposed, 
by  her  counsel,  that  the  provisions  of  that  act  dispense 
with  any  other  proof  than  that  given,  it  being  neces- 
sary only  to  satisfy  the  court  of  the  facts  alleged  in  the 
complaint  itself,  if  that  be  accepted.  This  view  cannot 
be  sanctioned.  The  act  contemplates  and  applies  to 
an  action  then  pending  or  to  be  brought,  and  there  is 
nothing  in  it  which  expressly  or  by  implication  dis- 
penses with  the  usual  and  ordinary  elements  of  an  ac- 
tion at  law  or  in  equity. 

It  enlarges  the  remedy  by  providing  for  the  sale  of 
the  real  estate,  but  nothing  more.  The  legislature,  in 
passing  it,  had  apparently  no  other  object  or  design  in 
view.  It  does  not  establish,  except  in  that  respect,  any 
mode  of  procedure  or  result  other  than  those  existing 
when  it  was  passed.  It  is  provided,  it  is  true,  by  the 
first  section,  that  if  the  court  shall  be  satisfied  that  a 
portion  of  such  real  estate  mentioned  cannot  be  ad- 
measured and  laid  off  as  the  dower  of  the  widow  in 
the  whole  of  the  real  estate  without  material  injury  to 
the  interest  of  the  parties  or  some  of  them,  a  sale  may 
be  ordered.  This  provision,  it  will  be  seen,  relates  only 
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to  the  decree  of  sale  after  the  court  shall  be  satisfied 
that  the  real  estate  cannot  be  admeasured  ;  and  assum- 
ing that  the  court  was  justified  in  decreeing,  upon  the 
complaint  and  affidavit  of  the  plaintiff's  attorney,  the 
sale  for  that  reason,  it  did  not  authorize  an  assumption 
without  proof  that  the  plaintiff  was  the  widow  as 
claimed,  or  that  her  husband  died  seized  of  the  estate 
described,  or  that  the  persons  named  as  defendants 
were  the  only  heirs  at  law.  A  court  can  only  be  satis- 
fied by  proof,  that  is,  legal  proof,  recognized  as  such  by 
the  rules  of  the  common  law  or  those  prescribed  by  the 
statute.  There  is,  as  we  have  seen,  no  authority  for  a 
judgment  by  default  in  a  case  like  this  without  proof 
of  the  material  facts,  and  the  courts  do  not  proceed 
without  it,  especially  where  the  interests  of  infants  are 
involved  who  depend  upon  its  protection. 

I  have  given  this  matter  thorough  examination,  and 
am  satisfied  that  there  is  nothing  in  the  statute  of  1870 
which  warrants  a  departure  from  the  established  modes 
of  procedure  in  actions,  and  that  there  is,  therefore,  no 
proof  to  sustain  the  judgment  entered  herein. 

The  purchaser  is,  for  these  reasons,  not  bound  to 
complete,  and  the  motion  must  be  denied. 


^  »IvW*       c 
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PITTS  against  PITTS. 

Supreme  Court,  First  District ;  Special  Term,  Novem- 
ber, 1872. 

DIVORCE. — ADULTERY.  — Do  WER. 

Under  2  Rev.  Stat.,  146,  §  48, — which  declares  that  a  wife  convicted 
of  adultery,  forfeits  her  right  of  dower, — she  incurs  forfeiture  only 
when  convicted  of  adultery  by  the  final  judgment  of  a  competent 
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court  in  a  proper  action,  brought  by  the  husband.  A  finding  of  a 
referee  that  she  had  been  guilty  of  adultery,  but  that  the  husband 
had  condoned  the  offense,  does  not  bar  her  right  of  dower. 

Motion  to  vacate  an  order. 

Friend  Pitts  and  others  brought  this  action  against 
Mary  Ann  Pitts  and  others,  for  a  partition,  and  ob- 
tained a  judgment,  in  which  an  allowance  for  dower 
was  made  to  one  Rachel  Ann,  wife  of  John  Pitts,  who 
were  also  defendants  in  the  partition  suit.  The  defend- 
ant, John  Pitts,  now  moved  to  vacate  an  order  for  pay- 
ment into  court  of  such  allowance,  on  grounds  which 
fully  appear  in  the  opinion. 

Gardiner,  Ward  &  Wagstaff,  for  the  motion. 
R.  L.  H.  Finch,  opposed. 

FANCHER,  J.— This  is  a  motion  by  John  Pitts,  a  de- 
fendant, to  vacate  an  order  entered  in  this  action  on 
September  4,  1872,  whereby  a  referee  was  directed  to 
collect  a  mortgage  and  pay  to  Rachel  Ann  Pitts,  an- 
other defendant  (wife  of  said  John  Pitts),  eight  hun- 
dred and  two  dollars  and  seven  cents,  being  the  amount 
found  due  her,  according  to  the  principles  of  life  an- 
nuities, for  her  contingent  right  of  dower  in  her  hus- 
band' s  share  of  the  real  estate  described  in  the  decree 
herein. 

The  ground  on  which  the  motion  is  made,  is,  that 
the  wife  has  forfeited  her  dower  by  adultery. 

It  appears  that  the  husband  had  brought  an  action 
for  divorce  against  the  wife,  prior  to  the  judgment  of 
partition  herein,  in  which  the  referee  found  that  the 
wife  had  been  guilty  of  adultery,  on  April  8,  1869. 
which  was  prior  to  the  commencement  of  this  partition 
suit,  and  that  the  husband  had  condoned  the  offense  by 
subsequent  cohabitation  with  the  wife,  for  which 
W.S.—  xiii— 18 
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reason  the  complaint  in  the  divorce  action  was  dis- 
missed. 

The  husband  now  moves  to  have  the  wife's  allow- 
ance for  right  of  dower  set  aside,  because  of  such 
offense. 

It  is  contended  by  the  learned  counsel  for  the  mo- 
tion, that  the  wife  was  ''convicted  of  adultery,",  within 
the  meaning  of  2  Rev.  StaL,  146,  §  48,  and  thereby  for- 
feited her  right  of  dower.  But  I  think  the  plain  mean- 
ing of  the  statute  is  that  she  incurs  the  penalty  of  for- 
teiture  of  her  dower,  when  she  is  convicted  of  adultery 
by  the  decree  or  judgment  of  a  competent  court  in  a 
suit  for  divorce  brought  by  the  husband.  It  would 
put  a  strain  upon  the  statute  which,  by  fair  interpre- 
tation, it  cannot  bear,  to  construe  it  to  mean  some 
proof  of  adultery,  or  anything  less  than  a  conviction 
of  adultery  by  a  decree  or  judgment. 

It  would  be  going  too  far  to  say  that  such  a  convic- 
tion had  been  had  whenever  a  referee  has  found  that 
adultery  has  been  proved,  though  the  husband  had 
-condoned  the  offense,  and  on  the  report  of  such  facts 
the  complaint  of  the  husband  had  been  dismissed. 

In  such  case,  I  think,  there  was  no  conviction  of 
adultery  within  the  statute.  This  will  be  clear  if  we 
refer  to  the  course  of  enactments  on  the  subject. 

Under  the  statute  of  Westm.  2,  13  Edw.  /.,  adul- 
tery in  the  wife,  accompanied  with  elopement,  created 
a  forfeiture  of  dower  by  way  of  penalty.  But  a  re- 
conciliation with  the  husband  reinstated  the  wife  in 
her  right.  That  statute  was  re-enacted  in  New  York  in 
1787,  and  it  barred  the  wife  of  dower,  who  eloped  and 
lived  with  an  adulterer,  unless  her  husband  was  subse- 
quently reconciled  to  her. 

Our  Revised  Statutes  have  abridged  this  ancient  bar 
by  confining  it  to  cases  of  a  dissolution  of  the  mar- 
riage contract  for  misconduct,  and  to  cases  of  convic- 
tion of  adultery  in  a  suit  for  divorce,  brought  by  the 
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the  husband.  Elopement  and  adultery  are  no  longer 
sufficient  to  bar  dower  ;  but  there  must  be  a  conviction 
of  adultery  in  a  suit  for  divorce. 

It  is  said  in  the  elementary  works  which  treat  of  the 
subject,  that  "a  divorce  a  mnculo  matrimonii  bars 
the  claim  of  dower."  The  reason  is,  that  the  claimant 
must  have  been  the  wife  at  the  death  of  the  husband. 
The  remark  thus  quoted  was  well  employed  by  Black- 
stone,  and  other  old  writers,  who  wrote  when  the  com- 
mon law  was  in  full  vigor,  and  when  unchanged  by 
later  statutory  enactments.  But  the  remark  is  not  now 
universally  true  in  our  country  ;  for  the  statutes  of 
many  of  the  States  have  created  new  grounds  of  di- 
vorce a  mnculo,  which  were  unknown  to  the  common 
law  ;  and  in  such  cases,  the  right  of  dower  can  only  be 
barred  by  express  statutory  enactment  (See  Wait  v. 
Wait,  4  N.  T.  [4  Comst.],  100). 

There  was  no  divorce  a  mnculo,  at  common  law, 
for  any  cause  arising  subsequent  to  the  marriage. 

Not  even  adultery  was  a  sufficient  ground  for  divorce 
a  mnculo,  at  common  law,  but  only  for  a  decree  a 
mensa  et  thoro. 

It  is,  therefore,  plain  that  it  is  not  adultery,  which 
of  itself,  can  bar  dower.  It  must  be  followed  by  a 
conviction  in  a  suit  for  divorce  by  the  husband  ;  and 
such  a  conviction  must  be  established  by  the  final  de- 
cree or  judgment  in  a  proper  action. 

It  follows  that  the  wife  was  not  barred  of  her  right 
of  dower  in  this  case,  and  the  motion  must  be  denied. 

Motion  denied  and  stay  of  proceedings  vacated. 
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ROWING  against  MANLEY. 

Court  of  Appeals;  April,  1872. 

Reversing  57  Barb.,  479. 

ATJTHOEITY    OF   WlFE   TO   ACT   FOE  HUSBAND.  —  LIA- 
BILITY OF  HUSBAND  FOE  WIFE'S  TORTS. — AC- 
TION AGAINST  HUSBAND  AND  WIFE. 

A  husband  having  deposited  with  his  bankers  certain  bonds,  with  di- 
rections to  deliver  them  only  on  his  written  order,  his  wife,  by  a 
forged  order,  obtained  the  bonds.  In  a  suit  by  the  husband  against 
his  bankers  to  recover  their  value, — Held,  that  under  the  circum- 
stances, the  possession  of  the  wife  was  not  the  possession  of  the 
husband,  and  that  the  rule  that,  a  husband  was  responsible  for  the 
wife's  torts,  would  not  prevent  a  recovery. 

To  render  a  husband  liable  for  a  conversion  committed  by  his  wife, 
without  his  being  jointly  concerned,  it  must  appear  that  the  goods 
actually  came  to  his  use. 

The  rules  applicable  to  pleading  and  evidence  in  actions  for  wrongs 
committed  by  married  women,  stated.* 

Francis  Rowing  sued  Washington  Manley  and  an- 
other, in  the  supreme  court,  to  recover  the  value  of  nine 
United  States  bonds  of  one  thousand  dollars  each.  On 
the  trial  it  appeared  that  defendants,  who  were  brokers, 
bought  these  bonds  for  plaintiff,  who  left  them  in  their 
keeping,  with  directions  not  to  deliver  them  except  on 
his  written  order.  That  the  wife  of  the  plaintiff  had 
thereafter  obtained  the  bonds  on  an  order  purporting  to 
be  made  by  her  husband.  Evidence  was  given  to  show 
that  this  order  was  forged ;  and  in  reply  to  specific 
questions  the  jury  found  that  the  order  was  forged 
and  that  the  bonds  were  fraudulently  obtained  by 

*  See  also  Baurn  «.  Mullen,  47  JV.  Y.,  577. 
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plaintiff's  wife.  The  jury  also  rendered  a  general 
verdict  for  the  plaintiff,  which  by  the  court  at  general 
term  was  set  aside  and  judgment  ordered  for  the  de- 
fendants. Reported  in  57  Barb.,  479.  A  previous  de- 
cision is  in  2  Abb.  Pr.  N.  8.,  377. 

Plaintiff  appealed  to  the  court  of  appeals. 

John  SedgwieJc  and  F.  N.  Bangs,  for  plaintiff,  ap- 
pellant.— I.  Leaving  the  alleged  fraud  of  the  wife  out 
of  view,  the  defendants'  refusal  to  deliver  to  the  hus- 
band upon  his  demand  was  not  excused  by  the  previ- 
ous delivery  to  the  wife ;  nor  was  the  defendants'  duty 
to  deliver  to  the  husband  extinguished,  released,  or 
fulfilled  by  the  delivery  to  the  wife,  because  (1.)  The 
wife  was  not,  by  virtue  of  the  marital  relation  merely, 
authorized  to  reduce  his  choses  in  action  to  her  posses- 
sion (Etherington  v.  Parrott,  1  Salk.,  118 ;  Offley  v. 
Clay,  2  Com.  Bench  N.  8.,  373 ;  Wellingham  v. 
Simons,  1  Dess.  Eq.,  272;  2  Pars,  on  Cont.,  615). 
Cases  may  be  cited  which  use  the  phrase  that  delivery 
to  the  wife  is  delivery  to  the  husband  ;  but  those  are 
cases  in  which  the  delivery  was  of  property  belonging 
to  the  wife  as  distributee  or  legatee,  and  it  is  there 
said  that  the  delivery  to  the  wife  was  such  a  reduction 
to  his  possession  as  enabled  his  personal  representatives 
to  retain  it  as  against  the  wife.  (2.)  If  a  general  agency 
in  the  wife  might  be  presumed,  the  presumption  is 
rebutted  by  proof  of  the  written  order  restricting  such 
agency. 

II.  No  view  of  the  marital  relation  has  ever  been 
adopted  in  either  English  or  American  jurisprudence 
which  sanctions  the  idea  that  the  wife's  tort  is  the 
husband' s  tort ;  although  it  is  conceded  to  be  his  mis- 
fortune, that  for  such  tort  he  is,  while  living  and  not 
bankrupt,  liable,  jointly  with  her,  to  suit,  judgment, 
execution  and  imprisonment.  The  characteristics  of  a 
husband' s  liability  for  his  wife' s  torts  were  and  are  the 
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following.  (1.)  It  never  was  a  several  liability.  (2.)  It 
cannot  be  asserted  against  him,  while  she  is  in  life, 
without  her  being  made  a  party  defendant  jointly  with 
him.  (3.)  After  her  death  or  divorce,  before  judgment, 
he  is  not  liable  at  all.  (4.)  Her  liability  continues 
after  her  husband's  death  or  bankruptcy.  (5.)  Though 
qualifiedly  liable  for  the  tort,  he  is  not  guilty  of  it,  but 
she  is.  His  liability  was  to  put  a  stress  upon  him  to 
fulfill  Tier,  not  Tiis,  obligations  (I  Chitty  PI.,  12  Am. 
ed.,  92,  93;  Sac.  Abr.,  Baron  and  Femme,  L;  CoTcc 
Litt.,  351  b  ;  Oomyn  Dig.,  Baron  and  Femme,  Y ; 
Reeve's  Dom.  Rel.,  3  ed.  (72),  144,  149  ;  I  Rolle,  251  ; 
Rep.  tern.  HardwicJce,  399  ;  Levins,  122  ;  Oullen,  392  ; 
Oro.  Car.,  376 ;  1  HawUns  P.  O.,  b.  1,  ch.  1,  §  9  ;  3 
Blacks.,  414 ;  2  Kent,  150  ;  Capel  v.  Powell,  17  C.  B., 
748;  Goulding  v.  Davidson,  26  N.  Y.,  604).  Has- 
brouck  v.  Weaver  (10  Jolins.,  247),  has  been  used  as 
authority  for  suing  husband,  as  sole  defendant,  for  a 
penalty  incurred  by  his  wife's  act.  But  such  is  not 
the  meaning  of  the  case.  The  husband  was  held  liable 
solely  because  the  act  of  the  wife  was  in  that  case  his 
act.  She  was  his  agent.  The  court  said:  "The  sale 
by  the  wife  of  the  defendant,  in  Ms  house,  was  a  sale 
by  the  defendant,  for  which  he  must  be  deemed  respon- 
sible in  a  civil  suit,  as  for  his  own  act."  In  Broom,  on 
Parties  to  Actions  (40  Law  Lib.  N.  8.,  186,  2745),  it  is 
written :  "Where  goods  have  been  converted  by  a 
feme  covert  by  an  act  implying  a  transfer  of  property 
in  them,  and  not  amounting  to  a  total  destruction,  it 
seems  that  trover  may  be  brought  against  the  husband 
alone,  for  the  conversion  is  in  law  the  act  of  the  hus- 
band, and  cannot,  in  legal  contemplation,  be  to  the  use 
of  the  wife"  (Citing  Berry  v.  Nevys,  Oro.  Jac.,  551, 
and  2  Wms.  Saunders,  47  t).  This  is  a  misapprehen- 
sion of  the  cases  cited  in  the  book.  It  is  said  in  2  Wms. 
Saunders,  ed.  of  1846,  47  t :  "However,  if  the  con- 
version be  the  joint  act  of  husband  and  wife,  it  seems 
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that  the  action  may  be  brought  against  the  husband 
alone  ;  for  the  conversion  is  held  in  law  to  be  the  act  of 
the  husband  only."  This,  too,  is  the  case  of  Berry  D. 
Nevys  (Cro.  Jac.,  661).  The  declaration  was  in  trover : 
"  Supposing  that  they,"  that  is.  together  or  jointly, 
"converted  them  to  their  proper  use." 

III.  The  reasons  why  the  husband  had  to  be  joined 
in  an  action  against  the  wife  were  that  "during  cover- 
ture, the  wife  had  no  such  existence  as  to  enable  her  to 
be  a  suitor  in  her  own  right ;  neither  could  she  be  sued 
alone.  For  any  wrong  committed  by  her  she  was  lia- 
ble, and  her  husband  could  not  be  sued  without  her. 
Seeing  that  all  her  personal  property  was  vested  in  the 
husband,  it  would  be  idle  to  sue  the  wife  alone.  The 
action  would  be  fruitless.  When  the  husband  was 
joined/or  conformity,  if  he  died,  the  action  went  on 
against  the  wife,  but  if  the  wife  died,  the  action  abated. 
It  is  clear  to  demonstration,  therefore,  that  there  was 
no  cause  of  action  against  the  husband.  He  was  not 
liable  for  the  wrong,  but  he  was  joined  only  by  reason 
of  the  universal  rule  that  the  wife,  during  coverture, 
could  not  be  either  a  sole  plaintiff  or  a  sole  defendant ' ' 

(Capel  D.  Powell,  17  C.  B.,  748  ;  Hyde  v.  S ,  Holt, 

101 ;  Langstaff  v.  Rain,  1  Wils.,  149 ;  Anonymous,  3 
Id.,  124  ;  Larkin  v.  Marshall,  4  Exch.,  805  ;  Newton  t. 
Boodle,  9  Q.  B.,  948  ;  Sparkes  «.  Bell,  8  B.  &  C.,  1 ; 
Mitchiuson  v.  Hewson,  7  T.  R.,  350 ;  Angel  v.  Felton, 
8  Johns.,  149 ;  Gage  v.  Reed,  15  Id.,  403  ;  Horton  t>. 
Payne,  27 How.  Pr.,  374 ;  Marsh  v.  Potter,  30  Barb.,  506). 

IY.  The  nature  of  and  the  reasons  for  the  right  and 
duty  of  a  party  aggrieved  to  join  the  husband  "far 
conformity"  distinguished  the  husband's  liability 
from  that  of  joint  wrong-doers.  In  the  latter  case, 
either  might  be  sued  alone.  But  neither  the  husband 
nor  the  wife  could  be  sued  alone  for  the  wife's  tort. 

V.  Upon  the  maxim,  cessante  ratione  legis,  cessat 
ipsa  lex,  the  husband's  liability  to  be  joined  as  a  de- 
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fendant  ought  not  to  survive  the  late  changes  effected 
in  this  State  by  law,  regarding  the  marital  relation. 
In  Rowe  v.  Smith,  decided  in  this  court,  March  28, 
1871,  it  is  said  that  "the  recent  statutes  leave  un- 
affected this  liability  of  the  husband  for  the  strictly 
personal  torts  of  the  wife."  It  is  submitted,  that  this 
is  said  obiter.  But  if  it  be  so,  the  husband  has  cer- 
tainly not  become  severally  liable.  If  it  be  not  so,  it 
must  be  because  the  wife  has  become  so  liable. 

VI.  Assuming  that  the  finding  of  the  j  ury  is  satis- 
factory evidence  of  the  wife's  liability,  still  such  find- 
ing is  unavailable  to  the  defendants,  even  upon  the 
principle  of  avoiding  circuity  of  action,  because  (1.) 
They  have  not  pleaded  any  act  or  liability  of  the  wife 
—they  have  only  pleaded  the  act  of  the  husband.  (2.) 
Circuity  of  action  is  only  avoidable  where  the  parties 
plaintiff  are  identical  with  those  against  whom  the  de- 
fendant's suit  would  lie  ;  where  the  damages  on  one 
side  are  just  equal  to  those  on  the  other  ;  and  where 
the  cross-claims  belong  to  the  same  class  of  actions 
(Charles  v.  Alden,  15  C.  B.  /  Speeding  v.  Young,  16 
C.  B.  N.  £,  829 ;  Alston  v.  Herring,  11  Exch., 
831  ;  Stimson  v.  Hall  1  Hurls.  &  N.,  831 ;  Marshall  v. 
Cakes,  5  Id.,  793). 

James  Emmot  and  S.  P.  flash,  for  the  defendants 
respondents. — I.  The  judge  erroneously  refused  to  re- 
ceive testimony  from  an  expert,  as  to  whether  the 
order  was  in  a  feigned  or  simulated  hand.  This 
witness  was  acquainted  with  the  plaintiff's  handwrit- 
ing This  is  not  the  same  thing  as  comparison  of  hands 
or  an  opinion  formed  by  such  comparison,  which  was 
rejected  in  People  V.  Spooner,  1  Den.,  343.  Evidence 
of  a  person  competent  to  judge  whether  a  writing  is  in 
the  genuine  hand  of  the  person  who  wrote,  or  is  an 
attempt  by  some  person  to  imitate  the  hand  of  another 
is  inadmissible  (Lansing  o.  Russell,  3  Barb.  Ch., 
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325;  People  v.  Hewit,  2  Park.  Or.,  20;  Modey  v. 
Rowell,  17  Pick.,  490  ;  Commonwealth  v.  Carey,  2  Id., 
47  ;  Lyon  v.  Lyman,  9  Conn.,  55  ;  Hully  v.  Vantheric, 
7  Serg.  &  R.,  185  ;  Lodge  v.  Phipher,  11  Id.,  334). 

II.  The  bonds,  when  delivered  to  the  wife,  in  the 
view  of  the  law  came  to  the  possession  of  the  plaintiff ; 
whether  the  wife  had  authority  to  receive  the  same  or 
not,  the  delivery  to  her  was,  in  law,  a  delivery  to  him. 
The  principles  of  the  common  law  control  the  matter ; 
and  the  relation  of  these  parties  is  to  be  determined  by 
the  rules  of  the  common  law  applicable  to  husband 
and  wife.  A  wife  at  common  law  cannot  possess 
personal  property  ;  her  possession  is  the  possession  of 
her  husband  (Per  A.  J.  WALKER,  Ch.  J.,  in  Ball  «. 
Bell,  1  Ala.  Sel.  Gas.  465).  "  A  delivery  to  the  wife  is 
a  delivery  to  the  husband,  and  the  possession  of  the 
wife  is  the  possession  of  the  husband."  (Machen  v. 
Machen,  15  Ala.,  373  ;  McDaniel  v.  Whiteman,  16  Id., 
343;  Mason  v.  McNeil,  23  Id.,  214-217;  Walker  «. 
Fenner,  28  Id.,  367).  And  this  is  so,  even  if  the  wife 
obtains  possession  by  conversion.  If  therefore,  in  this 
case  the  wife  obtained  possession  wrongfully  from  de- 
fendants, her  conversion  was  in  law  to  the  use  of  her 
husband,  because  her  possession  is  his  possession. 
(Bac.  Abr.,  Baron  and  Femme,  L;  2  Saunders,  47,  i; 
Saunders  PI.  &  JEJv.,  870  ;  Binghwn  on  Coverture, 
257).  If,  therefore,  as  a  matter  of  law,  by  the  pos- 
session of  the  wife  the  husband  was  in  possession,  he 
cannot  maintain  this  action  to  recover  possession  of  the 
defendants,  or  the  value  of  the  property. 

III.  If  the  wife  obtained  these  bonds  on  a  forged 
order,  then  she  was  guilty  of  a  tort,  for  which  the 
husband  is  liable,  and  an  action  would  lie  by  the  de- 
fendants against  both  plaintiff  and  his  wife,  to  recover 
the  same  sum  which  the  plaintiff  in  his  action  seeks  to 
recover  against  the  defendants  (1  CMtty  PL,  92 ;  1 
Pars,  on  Cont. ;  1  Stephens  N.  P.,  746 ;  Horton.  -c 
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Payne,  27  How.  Pr.,  374  ;  Solomon  v.  Waas,  2  Hilt., 
179;  McQueen  ffusb.  &  W.,  125,  126;  Reeves  Dom. 
Rel.  72,  73  ;  Goulding  v.  Davidson,  26  N.  Y.,  604 ; 
Tait  v.  Culbertson,  57  Barb.,  9  ;  Hovey  v.  Starr,  42 
Barb.,  435;  Schaus  ®.  Putscher,  25  How.  Pr.,  463; 
Porter  v.  Mount,  45  Barb.,  426;  Rowe  v.  Smith,  55 
Id.,  418  ;  Valentine  a.  Lloyd,  4  A55.  Pr.'  ^  &,  371 ; 
Peak  v.  Lemon,  1  Lans.,  302).  The  husband  could 
be  charged  in  execution  on  the  judgment,  and  both  by 
person  and  by  his  property  held  to  satisfy  the  claim 
(Solomon  v.  Wass,  2  Hilt.,  179).  His  liability  for  the 
tort,  in  and  of  itself,  is  an  answer  to  his  ability  to  have 
a  claim  founded  on  that  tort.  If  otherwise  it  would 
work  an  absurdity  in  the  law  (See  also  3  Carr.  &  P., 
484  ;  3  Q.  B.,  310  ;  9  ExcTi.,  422). 

IV.  To  prevent  circuity  of  actions,  the  law  will  bar 
the  plaintiff's  recovery  ;  for  it  is  a  rule,  that  if  the 
facts  upon  which  the  plaintiff  relies  to  recover  will 
charge  him,  and  create  a  liability  on  his  part  to  the 
same  amount,   the  court  will  prevent  his  recovery. 
(Broom's  Maxims,  309,  and  cases  cited  in  5th  Am. 
ed.  ;  Walmesbury  v.  Cooper,  11  Ad.  &  E.,  221 ;  15 
Com.  B.,  62;  Carr  v.  Stephens,  9  Barn.  &  C.,  758; 
Simpson   v.    Swan,    3    Campb.,    291-293 ;    Turner  v. 
Davies,  2  Wm.  Saunders,  150,  note  2  ;  Xenia  Bank  c. 
Lee,  7  Abb.  Pr.,  372  ;  Brown  v.  Buckingham,  21  How. 
Pr.,  190;  Schubart  v.  Harteau,  34  Barb.,  447;  Briggs 
0.  Briggs,  20  Id.  477).     In  an  action  for  tort  for  the 
conversion  by  the  wife,  brought  by  the  defendants,  the 
suit  would  be  against  both  husband  and  wife.     The 
law  of  1862  does  not  permit  her  to  be  sued  alone  for 
her  torts  ;  her  position  is  now  as  at  common  law,  and 
the  provisions  of  that  act  only  apply  to  cases  where  she 
can  sue  alone. 

V.  Although  an  action  for  a  tort  of  the  wife  lies 
against  the  husband  and  wife  jointly,  the  tort  is  the 
tort  of  the  husband  ;  he  is  taken  in  execution,  and  his 
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property  must  answer  for  the    damages.      The  rule 
requiring  her  to  be  joined  is  merely  a  rule  of  practice. 

RAPALLO,  J. — The  plaintiff  having  instructed  the 
defendants  not  to  deliver  his  bonds  to  any  person 
except  upon  his  written  order,  the  delivery  of  them 
without  such  order,  even  to  the  plaintiff's  wife,  did 
not  operate  as  a  discharge  of  the  defendants  obligation 
to  the  plaintiff  as  bailees  (I  Stark.,  104).  The  inference 
of  authority  on  the  part  of  the  wife  to  act  as  agent  for 
the  husband,  which  in  some  cases  may  be  drawn  from 
circumstances,  is  negatived  in  the  present  instance  by 
the  written  instructions  given  by  the  plaintiff  to  the  de- 
fendant. 

But,  independently  of  any  question  of  agency,  it  is 
claimed  on  the  part  of  the  respondents,  that  because  at 
common  law  the  wife's  possession  of  a  chattel  was 
deemed  the  possession  of  the  husband,  the  delivery  of 
the  bonds  to  the  plaintiff's  wife  was  equivalent  to  a 
delivery  of  them  to  the  plaintiff. 

At  common  law  a  married  woman  could  not  own 
personal  property.  The  title  to  all  chattels  owned  by 
her  at  the  time  of  marriage,  or  acquired  by  her  after- 
wards, vested  in  the  husband,  and  her  manual  pos- 
session of  them  enured  to  his  benefit.  This  was  the 
right  of  the  husband,  which  he  could  assert.  It 
attached  to  all  property  which  she  rightfully  acquired, 
and  to  all  of  which  she  possessed  herself  by  his  au- 
thority, or  with  his  co-operation.  But  she  had  no 
power  to  thrust  such  constructive  possession  upon  him 
by  her  own  wrong,  not  sanctioned  by  him,  or  to  make 
him  responsible  for  it  against  his  will  and  without  his 
knowledge.  If  she,  without  his  authority,  purchased 
property  (not  necessaries)  he  was  not  responsible  for  it, 
though  delivered  to  her,  unless  it  came  to  his  use,  or 
some  assent  on  his  part  was  shown  (Montague  v.  Bene- 
dict, 3  Barn.  &  C.,  631 ;  Bentley  v.  Griffin,  5  Taunt., 
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356  ;  Metcalfe  x.  Shaw,  3  Camp.,  22 ;  Etherington  x>. 
Parrot,  1  Salic.,  118. 

If  the  delivery  of  chattels  to  the  wife  were  in  law  a 
delivery  to  the  husband  in  all  cases,  a  tradesman  need 
never  have  been  at  a  loss  for  a  remedy  against  the 
husband  for  goods  delivered  to  his  wife,  nor  put  to 
proof  that  they  came  to  his  use.  So  of  a  payment  to 
the  wife  of  a  debt  due  to  the  husband.  According  to 
the  rale  as  claimed,  the  delivery  of  the  money  to  the 
wife  would  be  a  delivery  of  it  to  the  husband,  and  he 
ought  not  to  be  permitted  to  demand  payment  a  second 
time.  But  no  such  effect  was  given  to  a  payment  to 
the  wife.  It  did  not  bind  the  husband  unless  some  au- 
thority to  her  to  receive  it  as  his  agent  appeared 
(Thrasher  v.  Turtle,  22  Me.,  335;  Offley  v.  Clay,  2 
Man.  &  G.,  172). 

As  the  delivery  of  property  to  the  wife  without  the 
assent  of  the  husband  would  not  create  a  direct 
liability  from  him  to  the  party  delivering  it,  it  would 
seem  clear  that  it  would  not  discharge  a  previously 
existing  liability  from  such  party  to  the  husband. 
The  cases  cited  by  the  counsel  for  the  respondents,  in 
illustration  of  the  proposition  that  the  possession  of 
the  wife  is  the  possession  of  the  husband,  are  all  cases 
in  which  the  possession  of  the  wife  was  lawful,  and  the 
husband  or  his  representatives  claimed  the  benefit  of 
it.  Those  cases  hold  that  the  wife  cannot  acquire  title 
to  chattels  by  adverse  possession  as  against  the  hus- 
band (Ball  v.  Bell,  1  Ala.  Sel.  das.,  465).  That  the 
title  to  slaves  in  possession  of  the  wife,  under  a  bequest, 
vests  in  the  husband  and  survives  to  him,  her  pos- 
session being  his  (Macken  v.  Macken,  15  Ala.,  373  ; 
Walker  v.  Fenner,  28  Id.,  367).  So  of  money  in  pos- 
session of  the  guardian  of  the  wife  (16  Ala.,  343).  But 
in  all  these  cases  the  wife  had  acquired  a  property  in 
the  chattels,  which  the  law  transmitted  to  the  husband. 
Lord  COKE  in  Co.  LUt.,  351,  b,  points  out  this  dis 
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tinction.  He  says:  "  As  to  personal  goods  there  is  a 
diversity  worthy  of  observation  between  a  property  in 
them  and  a  bare  possession  ;  and  that  if  personal  goods 
be  bailed  to  a  feme,  or  if  she  find  goods,  or  if  goods 
come  to  her  hands  as  executrix  to  a  bailiff,  and  she 
taketh  a  husband,  this  bare  possesion  is  not  given  to 
the  husband,  but  the  action  of  detinue  must  be  brought 
against  husband  and  wife." 

The  husband  is,  at  common  law,  liable  to  be  sued 
jointly  with  his  wife,  for  all  torts  committed  by  her 
prior  to  or  during  the  coverture,  and  hence  where  she 
has  wrongfully  taken  and  converted  personal  property 
of  another,  the  action  must  be  against  both  husband 
and  wife,  though  he  be  in  fact  innocent  of  any  wrong, 
and  never  received  any  part  of  the  property  (Cro.  Car., 
254  ;  Cro.  Jac.,  5).  The  liability  of  the  husband  in 
such  a  case  does  not  rest  upon  the  ground  that  he  is 
in  contemplation  of  law  guilty  of  the  taking  or  conver- 
sion, but  results  from  the  incapacity  of  the  wife  to  be 
sued  without  her  husband  (Capel  v.  Powell,  17  C.  B. 
N.  S.,  744).  Where  the  husband  and  wife  jointly 
took  and  converted  goods,  though  both  were  liable  for 
the  wrongful  act  of  taking  them,  the  conversion  was 
the  act  of  the  husband  only  and  was  to  his  use 
only  (Berry  -o.  Nevys,  Cro.  Jac.,  661  ;  Key  worth  v. 
Hill,  3  Barn.  &  A.,  685  ;  BingTi.  on  Infancy  &  Cov., 
258;  Marshes'  .Case,  1  Leon.,  312;  Rhimes  v.  Hum- 
phreys, Cro.  Car.,  254).  A  feme  with  her  hus- 
band cannot  convert  to  the  use  of  the  wife,  but  all  is 
done  to  the  use  of  the  husband  (Perry  fl.  Diggs,  Cro. 
Car.,  494).  And  it  is  said  in  2  Saunders,  47  s.  t.,  ed. 
of  1846.  that  where  the  wife  before  coverture  had  con- 
verted goods,  if  they  remained  in  existence  and  the 
husband  refused  to  give  them  up  on  demand,  this  was 
a  conversion  by  him  for  which  an  action  would  lie 
against  him  alone.  But  1  apprehend  that  it  must  be 
understood  in  this  statement  that  the  goods  had  come 
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under  the  control  of  the  husband  so  that  he  could  de 
liver  them.  All  the  authorities  cited  to  show  that  in 
actions  of  trover  against  husband  and  wife,  the  conver- 
sion should  be  alleged  to  be  by  the  husband,  are  cases 
where  the  husband  and  wife  have  jointly  committed 
the  wrong,  or  the  property  has  come  to  his  possession. 
So  much  of  the  cause  of  action  as  was  founded  upon 
the  acquisition  of  property  by  the  wrongdoer  was 
against  the  husband  alone.  He  could  not  convert 
property  to  the  use  of  his  wife  ;  but  she  could  aid  him 
in  taking  it,  and  enabling  him  to  convert  it  to  his  own 
use.  The  conversion  was  by  the  husband  only  and 
only  to  his  use  (Cro.  Jac.,  661  ;  Cro.  Car.,  254,  494). 
And  the  action  for  the  conversion  might  have  been 
bro aght  against  the  husband  alone  (2  Wms.  Sounder  s* 
47  s.  t.).  But  the  action  so  far  as  it  is  founded  upon 
the  wrong  done  to  the  plaintiff  by  depriving  him  of  his 
property,  lies  against  both  husband  and  wife  when 
both  are  guilty.  Therefore  trover  may  be  brought 
against  husband  and  wife,  where  she  was  concerned 
(Marshes'  Case,  1  Leon.,  312).  The  conversion  in  such 
case  is  by  the  husband  alone,  but  the  action  lies  against 
both,  because  both  were  concerned  in  the  trespass  of 
taking  them  (Bingk.  on  Infancy  &  Cov.,  257,  258). 

In  the  earlier  cases  cited,  judgments  in  actions  of 
trover  against  husband  and  wife  for  a  joint  conversion, 
were  reversed,  because  the  declarations  averred  that  the 
conversion  was  to  their  uses,  instead  of  alleging  it  to 
be  to  the  use  of  the  husband ;  but  in  the  later 
case  of  Key  worth  v.  Hill  (3  Barn.  &  A.,  685),  a  de- 
claration in  trover  against  husband  and  wife  averring 
that  the  defendants  converted  the  property  to  their  own 
use,  was  held  good,  after  verdict,  on  the.  ground  that 
trover  would  lie  for  a  temporary  conversion  by  the 
husband  and  wife  where  no  property  was  acquired  by 
the  wrongdoer,  as  when  it  was  destroyed  or  passed 
over  to  another,  and  of  that  the  wife  might  be  guilty  as 
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well  as  the  husband,  and  that  after  verdict  it  would  be 
intended  that  the  conversion  was  of  that  character. 

In  all  these  cases  it  will  be  observed  the  husband 
was  alleged  to  have  participated  in  the  wrongful  act. 
But  a  married  woman  might  alone  be  guilty  of  a  con- 
version, and  although  the  husband  was  a  necessary 
party  to  the  action,  the  allegation  should  be  that  she 
coverted  the  property,  and  in  such  a  case  on  writ  of 
error  in  the  exchequer  chamber,  a  plea  that  the  de- 
fendants were  not  guilty  was  held,  after  verdict,  to  have 
tendered  an  immaterial  issue,  and  that  the  issue 
should  have  been  only  that  the  wife  was  not  guilty, 
and  a  repleader  was  ordered  (Coxe  v.  Cropwell,  Oro. 
Jac.j  5;  Slater  «.  Franks,  Hobart,  126). 

I  have  found  no  case  in  which  the  husband  has 
been  held  individually  liable  as  upon  a  conversion  by 
him  to  his  own  use,  when  the  property  was  wrong- 
fully obtained  by  the  wife  and  he  was  not  jointly  con- 
cerned in  the  taking,  or  the  goods  did  not  actually 
come  to  his  use. 

In  the  presnt  case  there  was  no  evidence  showing 
what  became  of  the  bonds  after  their  delivery  to  the 
plaintiff's  wife,  or  what  disposition  she  made  of  them. 
It  was  not  shown  that  they  continued  in  her  possession, 
or  even  that  they  remained  in  existence.  She  may 
have  immediately  passed  them  over  to  another,  in 
which  case  there  was  no  conversion  to  his  use  (Key  worth 
v.  Hill,  3  Barn.  &  A.,  685  ;  Cro.  Jac.,  5).  No  facts 
were  proven  upon  which,  if  the  bonds  had  been  the 
property  of  the  defendants,  an  action  for  their  con- 
version conld  have  been  maintained  against  the  hus- 
band alone  under  any  of  the  authorities  cited. 

The  ancient  rules  to  which  reference  has  been  made, 
governing  actions  for  goods  wrongfully  obtained  by  a 
married  woman,  are  founded  upon  the  common  law 
doctrines,  that  a  married  woman  could  not,  acquire  or 
own  personal  property.  How  far  they  are  applicable 
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under  the  existing  laws  of  this  State,  I  have  not 
deemed  it  necessary  to  discuss,  as  I  am  satisfied  that 
even  under  the  old  law,  the  evidence  and  findings 
would  not  establish  a  conversion  of  these  bonds  by  the 
plaintiff,  nor  any  liability  for  them  on  his  part,  other 
than  that  of  being  joined  with  his  wife  in  an  action  for 
the  tort  committed  by  her. 

It  is  claimed,  however,  on  behalf  of  the  respondents, 
that  the  husband  being  liable  for  the  tort  committed 
by  his  wife,  in  fraudulently  obtaining  the  bonds,  he 
cannot  maintain  an  action  founded  on  such  a  tort. 

The  unsoundness  of  this  position  consists  in  the 
assumption  that  the  liability  of  the  husband  to  be 
joined  with  his  wife  in  an  action  for  her  wrong,  is 
equivalent  to  a  guilty  participation  by  him  in  that 
wrong,  or  is  founded  upon  the  idea  that  her  act  is  con- 
sidered as  his.  Such  is  not  the  nature  of  his  liability. 
He  is  not  joined  as  a  defendant  on  the  ground  that  her 
guilt  is  imputed  to  him,  but  because,  so  long  as  the 
marital  relation  continues,  the  v-ife  is  incapable  of  being 
sued  alone  (Capel  v.  Powell,  17  C.  B.  N.  8.,  744  \  and 
his  liability  continues  only  so  long  as  the  relation  of 
marriage  exists  (/£>.). 

In  trover  against  husband  and  wife,  for  goods  con- 
verted by  the  wife,  the  reason  assigned  for  holding  a 
plea,  that  the  defendants  were  not  guilty,  to  be  bad,  was, 
that  "no  tort  is  supposed  in  the  husband,  and  the 
issue  should  be  only  that  she  is  not  guilty"  (Cox  •». 
Cropwell,  Cro.  Jac,,  5;  Slater  v  Franks,  Hobart,  126). 

If,  after  the  commission  of  a  tort  by  a  married 
woman,  she  should  be  divorced,  or  the  husband  should 
die,  the  action  could  be  brought  against  her  alone, 
and  if  the  death  of  the  husband  occurred  pending  an 
action  against  both,  it  would  survive  against  the  wife. 
But  if  she  should  die  before  or  pending  the  action  it 
would  not  survive  against  the  husband. 

This  could  not  be  if  her  wrong  were  imputed  to 
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him,   or  if  he  were  in  law  unqualifiedly  responsible 
for  it. 

But  it  is  further  contended,  that  in  this  case  the 
wife  having  obtained  the  bonds  from  the  defendants  by 
a  fraud,  and  they  being  entitled  to  maintain  an  action 
against  both  husband  and  wife  for  this  wrong,  the 
same  facts  upon  which  the  plaintiff  relies  to  recover 
here,  would  charge  him  in  that  action  for  the  same 
amount,  and  that,  therefore,  to  prevent  circuity  of 
action,  the  law  will  bar  a  recovery  by  him. 

We  do  not  think  that  the  present  case  falls  within 
the  principle  of  avoiding  circuity  of  action,  to  which 
the  respondents  refer  in  support  of  this  claim. 

When  the  circumstances  are  such  that  the  defend- 
ant, if  compelled  to  pay  the  demand  of  the  plaintiff, 
would  immediately  be  entitled  to  recover  back  from 
him  the  identical  amount,  it  is  well  settled  that  to  avoid 
circuity  of  action,  this  cross  liability  will  be  allowed  to 
operate  as  a  defense  (Carr  v.  Stephens,  9  Barn.  &  (7., 
758;  Simpson  v.  Swan,  3  Camp.,  291;  Culkson  v~ 
Stones,  1  E.  &  E.,  248;  Schloss  v.  Heriot,  14  C.  B. 
N.  8.,  64. 

But  this  rule  can  be  invoked  only  when  the  parties 
opposed  in  interest  are  the  same  (Walmesley  v.  Cooper, 
11  Ad.  &  E.,  216).  A  covenant  by  the  plaintiff  not  to 
sue  the  defendant  may  be  set  up  in  bar  of  the  action, 
but  a  covenant  by  A.  not  to  sue  C.  connot  be  set  up  in 
bar  of  an  action  by  A.  and  B.  against  C. 

A  liability  of  the  plaintiff  jointly  with  another, 
cannot  be  set  up  as  a  bar  to  a  claim  due  him  in- 
dividually, nor  can  a  conditional  or  defeasible  liability 
bar  one  which  is  absolute  and  unconditional.  A  lia- 
bility of  one  in  a  representative  capacity  cannot  be  set 
up  against  a  demand  belonging  to  him  in  his  own 
right.  To  bring  the  case  within  the  common  law  rule, 
the  liability  of  each  party  must  be  the  equivalent  of 
that  of  the  other  (15  C.  B.,  62;  16  C.  B.  N.  8.,  829 ; 

W.  8. — XIII — 19 
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2  H.  &  N.,  793  ;  1  Exch.,  831 ;  Beecham  «.   Smith, 
.#.  B.&E.,  452). 

It  is  very  clear  that  in  this  case  the  liability  of  the 
plaintiff  is  very  different  in  its  nature  and  extent  from, 
that  of  the  defendants.  Their  liability  to  him  is 
absolute  and  unconditional.  Should  they  die  it  would 
survive  against  their  personal  representatives.  Should 
the  plaintiff  die  it  would  survive  in  favor  of  his,  but 
his  cross  liability  would  not  survive  against  his  repre- 
sentatives. The  liability  of  the  defendants  is  to  the 
plaintiff  alone.  That  of  the  plaintiff  is  only  that  of 
being  joined  with  his  wife  as  defendant,  and  this  only 
so  long  as  the  marital  relation  continues.  He  can  in 
no  event  be  sued  alone.  If  the  wife  has  any  separate 
estate,  or  should  acquire  one  with  the  proceeds  of  the 
bonds,  the  judgment  might  be  enforced  against  such 
estate  to  the  discharge  of  the  husband's.  In  case  of 
the  wife's  dying  or  being  divorced  before  judgment, 
the  plaintiff's  liability  to  the  defendants  would  cease, 
while  that  of  the  defendants  to  the  plaintiff  would 
continue. 

To  allow  this  defense  would  be  equivalent  to  enforc- 
ing a  right  of  action  against  the  husband  alone,  for  tort 
committed  wholly  by  the  wife,  which  cannot  be  done. 

We  think  that  the  evidence  offered  to  prove  that  the 
order  produced  by  the  defendants  was  not  in  a  simu- 
lated handwriting  was  properly  rejected.  The  plaintiff 
had  not  introduced  any  evidence  to  show  that  it  was  in 
a  simulated  handwriting,  but  had  testified  to  the  fact 
that  it  was  not  written  by  him.  It  was  incumbent 
upon  the  defendants  to  prove  that  the  order  was  in  the 
handwriting  of  the  plaintiff,  and  we  do  not  think  that, 
as  the  evidence  stood,  the  opinion  of  an  expert,  that 
the  signature  was  not  in  a  simulated  handwriting,  was 
competent  for  the  purpose  of  establishing  that  it  was 
the  plaintiff's. 

In  the  cases  cited  (3  Barb.  C7i.,  325;  and  17 Pick., 
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490),  for  the  purpose  of  proving  that  a  mark  or  signa- 
ture was  not  genuine,  evidence  of  experts  was  admitted 
to  show  that  the  writing  was  simulated. 

The  only  case  cited,  in  which  evidence  was  admitted 
to  show  that  the  writing  was  not  simulated,  is  that  of 
People  v.  Heriot  (2  Park.  Or.,  20),  where,  on  the  trial 
of  an  indictment  for  forgery,  the  prisoner  was  allowed 
to  prove,  by  an  expert,  that  the  signature  was  not  in  a 
simulated  handwriting.  Whatever  effect  might  be 
given  to  such  evidence  on  a  criminal  trial  for  counter- 
feiting or  forgery,  as  to  which  we  express  no  opinion, 
we  do  not  think  it  competent  for  the  purpose  of  prov- 
ing affirmatively  the  genuineness  of  a  signature  against 
a  party  sought  to  be  charged  thereby. 

The  judgment  appealed  from  should  be  reversed, 
and  judgment  entered  for  the  plaintiff,  on  the  verdict, 
with  costs. 

All  the  judges  concurred. 

Judgment  reversed,  and  judgment  ordered  for 
plaintiff,  on  the  verdict,  with  costs. 


DOUGLAS  against  DOUGLAS. 

Supreme  Court,  First  District,  Special  Term  ;  June, 

1872. 

ALLOWANCE  OF  ALIMONY  AND  COUNSEL  FEES  DUR- 
ING PENDENCY  OF  SUIT  FOR  LIMITED  DIVORCE. 

In  actions  for  limited  divorce,  it  is  a  matter  of  discretion  with  the 
court  whether  alimony  shall  be  granted  during  the  pendency  of  the* 
suit,  and  the  application  will  be  refused  where  there  is  such  a  con- 
flict of  evidence  as  to  the  charges  on  which  the  plaintiff's  case 
rests,  as  to  create  doubt  of  her  ultimate  success,  especially  where 
she  has  an  income  of  her  own  sufficient  for  her  support. 
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In  regard  to  counsel  fees,  however,  the  rule  is  different,  and  they  -will 
be  granted  to  the  plaintiff  where  her  own  statement  makes  out  a 
prima  facie  case,  and  her  income  is  not  sufficient  to  support  her, 
and  defray  the  expenses  of  a  law  suit. 

Motion  for  allowance  of  alimony  and  counsel  fees 
in  an  action  for  a  limited  divorce. 

BRADY,  J. — In  actions  for  limited  divorce  it  is  a 
matter  of  discretion,  not  of  course,  whether  alimony 
shall  be  allowed.  It  should  appear,  from  an  examina- 
tion of  the  proofs  submitted,  that  there  is  a  meritorious 
cause  of  action  and  a  reasonable  probability  of  the 
plaintiff's  success  (Hollerman  t>.  Hollerman,  1  Barb., 
64 ;  Bissell  w.  Bissell,  Id.,  430  ;  Solomon  v.  Solomon, 
28  Sow.  Pr.,  218  ;  Carpenter  v.  Carpenter,  19  Id.,  537  : 
Boubon  v.  Boubon,  3  Robt.,  715). 

This  application  is  marked  by  a  decided  conflict  of 
evidence  as  to  nearly  all  the  charges  on  which  the 
plaintiff's  case  rests,  and  thus  too  much  doubt  is  cre- 
ated of  her  ultimate  success.  It  is  well  known,  it  is 
true,  to  our  profession  and  to  the  judiciary,  that  a  trial 
upon  affidavits  is  very  unsatisfactory,  but  the  authorities 
cited  show,  and  such  is  the  general  practice  observed  on 
motions  of  its  kind  in  actions  like  this,  that  a  quasi 
trial  takes  place.  I  yield  to  precedent  and  authority 
without  expressing  my  views  as  to  the  propriety  of  dis- 
tinctions on  this  subject  between  suits  for  divorce  a 
mnculo  and  a  mensa  et  thoro.  When  in  addition  to  the 
doubt,  however,  it  appears  that  the  plaintiff  has  an  in- 
come of  her  own  sufficient  for  her  support,  although  not 
in  the  style  in  which  her  own  and  her  husband's  estate 
would  secure,  the  duty  to  refuse  an  allowance  pendente 
lite  with  proper  regard  to  the  rule  which  must  govern 
is  apparent. 

I  do  not,  however,  entertain  the  same  opinion  in 
reference  to  the  counsel  fee.  The  case  presented  by  the 
plaintiff  is  prima  facie  sufficient,  and  it  may  be  ainpli- 
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fied  so  as  to  assume  a  very  different  and  more  impos- 
ing aspect  on  the  examination  orally  of  the  witnesses 
pro  and  con.  For  the  purpose  of  securing  the  services 
of  counsel  and  making  the  necessary  preparation  for 
trial,  an  allowance  should  be  made,  the  plaintiff's  in- 
come being  too  limited  to  draw  upon  for  that  purpose. 
This  part  of  the  motion  is  granted,  therefore,  because  it 
does  not  follow  that  the  plaintiff  may  not  maintain  her 
complaint,  although  it  is  seemingly  answered  ;  and  be- 
cause, as  suggested,  her  income  is  not  sufficient  to  sup- 
port her  and  defray  the  expenses  of  a  law  suit,  which 
it  cannot  be  said  is  vexatious  or  without  probable 
cause. 

It  being  evident  that  this  will  be  a  close  litigation, 
I  think  the  sum  named  for  the  object  designated,  should 
be  one  thousand  dollars. 

Ordered  accordingly. 


MATTER   OF  OTT. 

Supreme  Court,  First  District ;  Special  Term,  Octo- 
ber, 1872. 

HABEAS  CORPUS. — PROCESS  OF  MARINE  COURT. — 
ORDER  OF  ARREST. — MARSHAL. 

An  order  of  arrest,  made  by  the  New  York  marine  court,  under  the 
act  of  1872,  regulating  procedure  in  that  court, — which  substituted 
an  order  instead  of  a  warrant  of  arrest,  —is  properly  directed  to 
and  served  by  a  marshal  of  the  city  of  New  York. 

The  act  of  1865, — which  gave  a  marshal  of  the  city  power  to  serve  sum- 
mons and  other  processes  from  the  marine  court, — applies  to  orders 
of  arrest,  which  by  the  act  of  1872  were  substituted  for  warrants. 
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Habeas  corpus. 

The  facts  are  stated  in  the  opinion. 
Averill  &  Kent,  for  the  petitioner. 
Jacob  A.  Gross,  for  the  respondent. 
Brown,  Hall  &  Vanderpoel,  for  the  sheriff. 

INGKAHAM,  P.  J. — The  prisoner  is  brought  before 
me  on  habeas  cor pus ,  and  his  discharge  asked  for 
from  the  debtor's  prison  or  the  custody  of  the  mar- 
shal by  whom  he  was  arrested.  An  order  of  arrest  was 
granted  by  a  justice  of  the  marine  court,  and  directed 
to  a  marshal,  who  took  the  prisoner  into  custody. 

Prior  to  1865,  the  law  of  1857  provided  that  the 
warrant  of  arrest,  which  was  then  one  mode  for  com- 
mencing actions,  should  be  served  only  by  the  sheriff. 

The  law  of  1865  gave  the  marshals  of  the  city  power 
to  serve  summons  and  other  process,  issued  from  the 
marine  court. 

By  the  law  of  1872,  section  8,  it  is  provided  that  all 
process,  except  the  summons,  shall  be  directed  to  and 
executed  by  the  officers  as  now  prescribed  by  law. 

I  think  there  can  be  no  doubt  that  the  intent  of  the 
provision  was,  that  all  process  should  be  served  by  the 
same  officer  who  had  authority  to  serve  such  process 
before  the  passage  of  that  law.  If  this  process  had  re- 
mained a  warrant  of  arrest  as  it  was  before  the  passage 
of  the  act  of  1872,  there  could  be  no  doubt  as  to  the 
power  and  authority  of  the  marshal  to  execute  such 
process. 

By  the  act  of  1872,  section  6,  the  warrant  of  arrest 
as  then  allowed  to  issue  was  abolished,  and  a  substitute 
adopted,  in  the  form  of  an  order  of  arrest,  to  be 
granted  by  a  justice  of  the  court.  This  was  to  be  ap- 
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plied  for  in  the  action,  to  be  for  like  causes  and  in  like 
manner  as  now  required  by  the  Code  of  Procedure. 

There  is  nothing  in  this  section  that  alters  or  affects 
the  provisions  of  section  8,  as  to  the  officers  who  shall 
serve  it.  That  duty  is  prescribed  by  section  8,  and  if 
the  order  of  arrest  is  to  be  considered  process  (and  both 
the  learned  justices  of  that  court  whose  opinions  have 
been  submitted  to  me,  agree  that  it  is  process),  then  I 
think  there  can  be  no  doubt  but  that  the  same  officers 
who  could  serve  the  warrant  of  arrest  before  the  act  of 
1872,  could  serve  the  order  of  arrest  under  that  act. 
This  order  of  arrest  is  provided  to  be  in  the  stead  of  a, 
warrant  of  arrest,  the  mode  by  which  it  is  to  be  ob- 
tained is  prescribed  in  section  8,  but  no  direction  is 
given  as  to  its  service,  and  that  direction  is  included  in 
the  general  provision  in  section  8,  as  to  the  mode  of 
execution  of  this  as  well  as  all  process. 

My  conclusion  on  this  question  is,  that  the  process 
was  properly  served,  and  that  the  prisoner  should  be 
remanded  and  the  writ  of  habeas  corpus  dismissed.  . 


BRETT  against  BROWN". 

Supreme  Court,  First  District;  Special  Term, 
May,  1872. 

EXEMPTION   OF  WITNESS  FROM   SERVICE  OF  PRO- 
CESS WHILE  IN  ATTENDANCE  AT  COURT. — QUASI 
APPEARANCE  BY  DEFENDANT. 

A  person  attending  court  as  a  witness  is  privileged  from  the  service 
of  a  summons,  for  the  commencement  of  an  action  against  him,  until 
the  expiration  of  a  reasonable  opportunity  to  return  to  his  residence. 
The  rule  is  the  same  in  the  case  of  foreign  witnesses  who  come  into 
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our  courts  as  witnesses,  voluntarily,  and  without  having  been  served 
in  the  State  with  compulsory  process. 

An  appearance  by  defendant  in  an  action  will  not  be  held  to  waive 
defects  in  service  of  process,  unless  a  general  appearance  is  entered, 
or  some  act  amounting  to  an  appearance  is  done,  not  referring  to 
the  particular  right  or  remedy  to  be  saved  by  a  special  appearance. 

Where  defendant  moves  to  have  the  summons  dismissed  on  the 
ground  that  it  has  been  improperly  served,  and  for  that  purpose 
makes  and  files  an  affidavit  stating  the  facts  relied  on  to  show  ir- 
regularity, and  his  attorneys  obtain  and  serve  an  order  to  show 
cause  why  the  summons  should  not  be  dismissed,  and  ordering  the 
proceedings  to  be  stayed,  and  extending  defendant's  time  to  answer 
for  twenty  days, — these  facts  do  not  constitute  such  an  appearance 
in  the  cause  by  defendant  ae  to  amount  to  a  waiver  of  the  irregular 
service  of  the  summons. 

Motion  to  set  aside  summons. 

BEADY,  J. — The  defendant  was  served  with  the 
summons  while  attending  as  a  witness,  and  was  privi- 
leged from  the  commencement  of  an  action  against  him 
until  the  expiration  of  a  reasonable  opportunity  to  re- 
turn to  his  residence  (Seaver  -».  Robinson,  3  Duer, 
622;  Merrill  v.  George,  23  How.  Pr.,  331). 

Foreign  witnesses  cannot  be  compelled  to  attend, 
and  their  coming  here  must  be  voluntary.  It  is  for  that 
reason  no  answer  to  the  claim  of  privilege  that  the  wit- 
ness was  not  served  with  compulsory  process  after  his 
arrival  within  the  jurisdiction  (Cases  supra}. 

The  only  question,  therefore,  which  admits  of  any 
doubt  is  whether  the  defendant  has  appeared  generally 
in  the  cause,  and  thereby  waived  his  exemption.  I 
think  he  has  not.  The  cases  to  which  the  plaintiff's 
counsel  refers  are  those  in  which  an  appearance  was 
entered,  or  some  act  done  in  the  cause  amounting  to  an 
appearance,  without  reference  to  the  particular  right* 
or  remedy,  which  could  only  be  saved  by  a  quasi  ap- 
pearance in  order  to  secure  it.  In  this  case  the  affidavit 
of  the  defendant  relates  to  his  attendance  as  a  witness. 
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and  the  service  of  the  summons  upon  him  while  attend- 
ing in  such  character,  and  the  order  to  show  cause  predi- 
cated of  that  paper,  relates  also  to  such  attendance  and 
service,  asking  that  the  summons  be  set  aside.  It  is 
true  that  in  the  concluding  part  of  the  order,  the  pro- 
ceedings are  stayed  and  the  defendant's  time  to  answer 
extended  twenty  days,  but  these  elements  are  subsidi- 
ary and  auxiliary  to  the  relief  first  asked,  which  is  that 
the  summons  be  set  aside.  The  indorsement  on  the 
papers,  "attorneys  for  defendant,"  must  be  taken  in 
connection  with  proceeding  initiated,  of  which  it  is  a 
part,  and  which,  as  we  have  seen,  was  to  destroy  the 
validity  of  the  summons.  The  extension  of  the  time  to 
answer  was  a  precautionary  step,  and  founded  upon  the 
possible  denial  of  the  motion  on  the  ground  urged,  and 
after  the  time  to  answer  had  expired.  I  think  for  these 
reasons  that  the  object  of  the  appearance  in  this  action 
was  sufficiently  indicated,  and  cannot  be  justly  enlarged 
into  a  waiver  of  the  privilege  ;  more  especially  as  the 
claim  relating  thereto  was  assented  to  at  the  same  mo- 
ment the  quasi  appearance  was  made. 

Ordered  accordingly. 


MULLER  against  HIGGINS. 

New  York  Superior   Court ;  Special  Term,  De- 
cember, 1872. 

COSTS. — MOTION  FOR  A  NEW  TRIAL  ON  TILE  MINUTES. 

Ou  a  motion  for  a  new  trial  made  on  the  judge's  minutes  under  sec- 
tion 264  of  the  Code, — as  on  a  motion  upon  a  case, — the  successful 
party  is  entitled  to  a  trial  fee  for  the  trial  of  the  issue  of  fact,  but 
not  to  any  costs  as  for  a  motion. 
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The  cases  of  the  Mechanics'  Banking  Association  v.  Kiersted,  10 
How.  Pr.t  400,  and  Place  v.  Butternut,  &c.  Co.,  28  Id.,  184,  fol- 
lowed. 

Appeal  from  taxation  of  costs. 

This  action  was  brought  by  Adrian  H.  Muller  and 
others  against  Elias  S.  Higgins. 

On  the  rendering  of  the  verdict  the  defendant  moved 
for  a  new  trial  upon  the  judge's  minutes,  under  section 
264  of  the  Code.  The  motion  was  denied.  Upon  the 
taxation  of  the  plaintiffs'  costs,  the  clerk  disallowed  any 
other  than  a  motion  fee  for  the  motion  for  a  new  trial, 
and  the  plaintiff  appealed. 

Mr.  Foster,  for  the  appellant. 
Mr.  BdbcocTc,  opposed. 

MOHSTELL,  J.  —  The  construction  of  this  court  in 
Scudder  «.  Gori  (28  How.  Pr.,  155,)  of  section  307  of 
the  Code,  was,  that  a  motion  for  a  new  trial  upon  a 
case,  although  necessarily  made  at  the  special  term, 
carried  the  same  costs  as  upon  an  appeal  from  a  judg- 
ment which  could  only  be  heard  at  the  general  term. 
Such  motion  for  a  new  trial  is  named  in  express  terms 
in  the  section  and  is  given  the  same  costs  as  upon  an 
appeal. 

But  a  motion  for  a  new  trial  made  upon  the  judge's 
minutes  is  not  a  motion  on  a  case;  and  although  the 
grounds  of  the  motion  are  the  same,  nevertheless,  no 
case  is  required  to  be  prepared  or  settled  or  used  on  the 
motion. 

The  construction,  therefore,  of  the  section  in  Scud- 
der t>.  Gori,  will  not  admit  of  its  covering  or  being  ex- 
tended to  any  other  motion  for  a  new  trial  than  such  as 
is  made  upon  a  case  regularly  made  and  settled. 

Neither,  in  my  judgment,  is  the  plaintiff  entitled  to 
the  fee  prescribed  for  the  trial  of  an  issue  of  law.  A 
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motion  of  this  character,  does  not  seem  to  me,  to  be 
within  the  Code's  definition  of  a  trial,  namely,  "  a  judi- 
cial examination  of  the  issues  between  the  parties" 
(§  252). 

But  as  this  court  at  general  term  many  years  ago, 
in  an  opinion  which  is  fortified  by  several  decisions  of 
other  courts  (Mechanics'  Banking  Ass.  v.  Kiersted,  10 
How.  Pr.,  400),  and  subsequently  sustained  in  the  gen- 
eral term  of  the  supreme  court  (Place  v.  Butternut, 
&c.  Co.,  28  How.  Pr.,  184),  held,  that  a  motion  for  a 
new  trial  on  a  case  was  a  trial  within  the  definition 
alluded  to,  I  am  constrained  to  apply  the  principle  to  a 
like  motion  made  upon  the  judge's  minutes.  There  is 
no  difference  between  the  motions  as  respects  this 
question.  If  one  is  a  trial,  the  other  is  equally  so. 

I  am  not  aware  of  any  subsequent  decision  or 
amendment  of  the  Code  which  deprives  the  case  re- 
ferred to  of  its  authority. 

The  plaintiff  is  entitled  to  a  trial  fee  for  the  trial  of 
an  issue  of  fact,  but  not  to  any  costs  as  for  a  motion. 


HEINMULLER  against  GRAY. 

New  York  Superior  Court;  General  Term,  November, 

1872. 

REVIVAL  OF  ACTION  OF  TRESPASS  AGAINST  DE- 
FENDANT'S ADMINISTRATOR. 

An  action  in  trespass  for  damages  in  taking  and  carrying  away  plain- 
tiff's goods  does  not  abate  by  the  death  of  the  defendant,  but  may 
be  revived  against  his  executor  or  administrator. 

The  provisions  of  the  Revised  Statutes  (2  Rev.  Stat.,  114,  §  5,  and  Id., 
447,  §  1)  in  relation  to  actions  of  trespass  by  and  against  executors 
and  administrators,  are  not  abrogated  by  the  Code  of  Procedure. 
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If  there  be  several  defendants  in  such  action,  and  one  of  them  die, 
although  the  action  cannot  be  continued  as  a  joint  action  against 
the  survivors  and  the  representatives  of  the  deceased,  it  may,  under 
section  274  of  the  Code  of  Procedure,  be  continued  as  a  separate 
action  against  the  representatives  of  the  deceased. 

Appeal  from  an  order  of  revivor. 

William  Heinmuller  sued  John  C.  Abbott  and 
Hiram  B.  Gray,  in  the  New  York  superior  court,  as 
indemnitors  of  the  sheriff,  for  damages  in  trespass, 
in  taking  and  conveying  away  plaintiff '  s  goods  under 
process  of  court  directed  against  a  stranger. 

After  trial  and  verdict,  judgment  was  entered,  on 
June  10,  1871,  in  favor  of  the  plaintiff  for  two  thou- 
sand four  hundred  and  eighty-one  dollars  and  fifty- 
four  cents.  On  defendants'  appeal  to  the  court  at  gen- 
eral term,  the  judgment  was  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event.  About  January 
27,  1872,  the  defendant,  Hiram  B.  Gray,  died,  and 
Nancy  Gray  was  appointed  administratrix  of  the  estate 
of  the  deceased,  and  entered  upon  her  duties  as  such. 

Upon  the  pleadings  and  an  affidavit,  showing  the 
foregoing  facts  and  that  no  new  trial  had  been  had  and 
no  order  of  revivor  had  been  made  prior  to  the  applica- 
tion then  about  to  be  made,  the  court  at  special  term, 
on  plaintiff's  motion,  made  an  order  that  the  action  be 
revived  against  Nancy  Gray,  administratrix  of  Hiram 
B.  Gray,  one  of  the  defendants,  deceased,  and  that 
Nancy  Gray,  administratrix,  &c.,  appear  and  answer  the 
complaint  herein,  within  eighty  days  from  the  service 
of  a  copy  of  this  order  upon  her ;  or  that  in  default 
thereof,  the  plaintiff  may  apply  to  the  court  for  an 
order  entering  her  appearance  and  directing  the  action 
to  stand  revived  and  continued  against  her  as  adminis- 
tratrix, &c. ;  and  that  the  answer  of  said  Hiram  B. 
Gray  be  then  deemed  the  answer  of  said  administratrix. 

From  this  order  the  administratrix  appealed  to  the 
court  at  general  term. 
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Abram  WcLkeman,  for  defendant,  appellant. 
Stephen  H.  Brague,  for  plaintiff,  respondent. 

BY  THE  COURT. — FREEDMAN,  J.— The  appellant's 
claim,  upon  which  her  counsel  rested  his  argument, 
that  the  order  appealed  from  is  illegal,  for  the  reason 
that  the  action  cannot  be  continued  against  her,  is  not 
well  founded. 

Section  121  of  the  Code  provides  that  no  action  shall 
abate  by  the  death  of  a  party,  if  the  cause  of  action 
survive  and  continue.  The  legal  effect  of  this  provi- 
sion, in  its  application  to  the  case  of  the  death  of  a  de- 
fendant generally,  is,  that  the  action  is  not  abated,  but 
merely  suspended  by  such  death,  if  an  action  for  the 
same  cause  may  be  maintained  against  the  personal 
representatives  of  the  deceased. 

The  case  at  bar  is  an  action  known  under  the  old 
practice  as  an  action  of  trespass,  and  although  there 
are  no  provisions  in  the  Code  that  either  expressly,  or 
by  any  reasonable  intendment,  give  a  right  to  maintain 
such  an  action,  for  such  a  cause,  against  the  personal 
representatives  of  a  wrongdoer,  yet  such  right  exists 
by  virtue  of  the  following  provisions  of  the  Revised 
Statutes,  viz : 

Title  5  of  chapter  6  and  part  II.  of  the  Revised 
Statutes,  entitled  "  Of  the  rights  and  liabilities  of  ex- 
ecutors and  administrators,"  provides  that  "Any  per- 
son, or  his  personal  representatives,  shall  have  actions 
of  trespass  against  the  executor  or  administrator  of 
any  testator  or  intestate  who,  in  his  lifetime,  shall  have 
wasted,  destroyed,  taken  or  carried  away,  or  converted 
to  his  own  use,  the  goods  or  chattels  of  any  such  per- 
son, or  committed  any  trespass  on  the  real  estate  of 
any  such  person"  (2  Rev.  Stat.,  114,  §  5  ;  3  Id.,  5  ed., 
p.  202,  §  6). 

And  the  statute  concerning  suits  by  and  against  ex- 
ecutors and  administrators,  being  the  first  article  of 
title  3,  chapter  8  of  part  III.  of  the  Revised  Statutes 
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further  provides,  that  "  For  wrongs  done  to  the  prop- 
erty, rights  or  interests  of  another,  for  which  an  action 
might  be  maintained  against  the  wrongdoer,  such  ac- 
tion may  be  brought  by  the  person  injured,  or  after  his 
death  by  his  executors  or  administrators,  against  such 
wrongdoer,  and  after  his  death  against  his  executors  or 
administrators,  in  the  same  manner  and  with  the  like 
effect  in  all  respects,  as  actions  founded  upon  contracts  " 
(2  tfev.  Stat.,  447,  §  1 ;  3  Id.,  5  ed.,  746,  §  1). 

The  second  section  of  the  last-named  act  excepts 
only  actions  for  slander,  libel,  assault  and  battery, 
false  imprisonment,  and  actions  on  the  case  for  injuries 
to  the  person  of  the  plaintiff,  or  to  the  person  of  the 
testator  or  intestate  of  any  executor  or  administrator. 
But  even  these  do  not  abate  after  verdict  (Code,  §  121). 

The  authorities  cited  by  appellant's  counsel  to 
show  that  the  action  cannot  be  continued,  are  not  in 
point.  In  Bucknamfl.  Brett  (35  Barb.,  596),  the  court 
simply  held  that  the  rule  of  the  common  law,  that  in 
case  of  the  death  of  one  of  several  plaintiffs,  who  sue 
as  tenants  in  common,  the  action  can  only  be  continued 
in  the  name  of  the  survivors,  has  not  been  abrogated 
or  altered  by  the  modern  legislation  of  this  State. 

In  Hopkins  v.  Adams  (5  Abb.  Pr.,  351) ;  Potter  v. 
Van  Vranken  (36  W.  F.,  619),  and  Lal^ey  «.  Brady  (1 
Daly,  443),  it  was  held  that  the  action  for  the  recovery 
of  personal  property,  formerly  styled  replevin,  sur- 
vives the  death  of  the  plaintiff,  but  does  not  survive 
the  death  of  the  defendant.  The  principle  to  be  de- 
duced from  these  decisions  is,  that  inasmuch  as 
the  effect  of  a  judgment  in  favor  of  the  plaintiff  in  re- 
plevin, and  in  the  action  substituted  by  the  Code,  is  to 
bind  the  defendant  personally  for  the  redelivery  of  the 
property,  no  action  founded  upon  defendant's  tortious 
detention  can  be  continued  after  the  death  of  such  de- 
fendant, against  his  personal  representatives.  To  be  lia- 
ble in  that  form  of  action,  the  tortious  detention  must  be 
the  result  of  the  personal  acts  of  such  representatives. 
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In  People  v.  Gibbs  (9  Wend.,  30).  the  declaration 
was  in  assumpsit  under  2  Rev.  L.,  512,  514,  by  which 
statute  sheriffs  are  made  liable  to  the  people  of  the 
State  in  that  form  of  action  for  neglect  to  return  a  war- 
rant issued  against  a  tax  collector.  In  fact  the  action 
was  in  the  nature  of  an  action  on  the  case  against  the 
deceased  sheriff's  executors  for  the  default  of  the 
sheriff's  deputy,  and  consequently  in  substance  ex  de- 
licto.  The  court,  after  noticing  \  Rev.  L.,  311,  312, 
giving  trespass,  as  the  only  statutory  provision  passed 
in  derogation  of  the  common  law,  arrived  at  the  con- 
clusion that  the  case  fell  within  the  rule  of  the  com- 
mon law  which  provided,  that  when  the  causs  of  action 
is  ex  delicto  and  not  beneficial  to  the  estate,  no  action 
lies  against  the  representatives  of  the  estate.  But  in 
Hopkins  v.  Adams  (supra),  the  effect  of  the  provisions 
of  the  Revised  Statutes  first  above-  referred  to,  was 
fully  discussed,  and  this  court  held,  that,  although  an 
action  in  the  nature  of  replevin  did  not  survive  the 
death  of  the  defendant,  an  action  sounding  in  damages 
only,  and  in  which  the  judgment,  when  recovered 
against  an  executor  or  administrator,  is  to  be  paid  out 
of  the  estate  in  due  course  of  administration,  does 
survive,  and  may  be  continued  against  defendant's  rep- 
resentative. 

Unless  there  is  force  in  the  suggestion  of  the  appel- 
lant's counsel,  that  that  doctrine  is  to  be  strictly  con- 
fined to  the  case  of  the  death  of  a  sole  wrongdoer,  and 
that  it  cannot  be  extended  to  a  case  of  the  death  of  one 
of  several  wrongdoers,  and  that  in  the  latter  case  such 
death  can  only  be  suggested  on  the  record,  and  the  ac- 
tion can  only  proceed  against  the  surviving  defendant 
under  2  Rev.  Slat.,  386,  §  1,  we  see  no  reason  why  we 
should  apply  a  different  rule  to  the  case  now  before  us. 

If  the  action  were  founded  upon  the  joint  liability 
of  the  original  defendants  arising  out  of  a  contract, 
express  or  implied,  the  positipn  of  appellant's  counsel 
would  be  correct.  In  such  case,  the  action,  by  virtue 
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of  the  statute  last  referred  to,  would  survive  against 
the  surviving  defendant,  and  no  action  would  lie 
against  the  appellant  in  her  representative  capacity  ex- 
cept upon  proof  of  the  insolvency  of  the  surviving 
defendant,  and  that  plaintiff  had  exhausted  his  remedy 
against  him  (Voorhis  v.  Child  (17  N.  Y.,  354;  Fine  «. 
Righter,  3  Abl.  Pr.  JT.  S.,  385). 

But  this  rule  applies  neither  to  parties  severally 
liable  for  a  debt  by  express  contract,  nor  to  parties 
jointly  and  severally  liable  as  wrongdoers. 

The  original  defendants  in  this  case  were  sued  as 
joint  tortfeasors,  and  as  such  their  liability  is  joint  and 
several.  If  they  had  been  sued  separately,  an  answer 
by  one  pleading  a  former  recovery  against  the  other, 
would  not  have  been  good,  unless  it  also  averred  actual 
satisfaction.  It  is  true  that,  being  sued  jointly,  the  ac- 
tion, upon  the  death  of  either,  becomes  incapable  of 
being  continued  as  a  joint  action  against  the  survivor 
and  the  representatives  of  the  deceased.  But  there 
can  be  no  doubt  that  the  action,  if  severed  by  the 
death  of  one,  survives  against  the  other,  and  that, 
under  section  274  of  the  Code,  it  may  be  continued 
against  the  representatives  of  the  deceased  as  a  sepa- 
rate action,  as  was  suggested  in  Gardiner  v.  Walker 
(22  How.  Pr.,  405);  Union  Bank  a.  Mott  (Zl  N.  Y., 
633),  and  McVean  v.  Scott  (46  Barb.,  379). 

The  action,  therefore,  was  rightfully  continued 
against  the  appellant,  and  no  question  having  been 
raised  as  to  the  form  of  the  order,  as  entered,  the  order 
appealed  from  must  be  affirmed.  In  order  to  be  in  a 
position  to  try  the  case  against  the  appellant  as  a 
separate  action,  it  may,  perhaps,  become  necessary  for 
plaintiff  to  make  a  further  application.  But  as  that 
question  is  not  properly  before  us,  we  express  no 
opinion  upon  it. 

B ARBOUR,  C.  J.,  and  MONELL,  J.,  concurred. 
Order  affirmed,  with  costs. 
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BROWN"  against  LEIGH. 
Court  of  Appeals  ;  December,  1872. 

APPEAL  FROM  OEDERS,  TO  COURT  OF  APPEALS. — 

COSTS. 

An  order  of  the  court  below,  setting  aside  a  judgment  for  costs,  and 
directing  a  re-adjustment  or  leaving  the  party  to  apply  for  taxation, 
does  not  affect  a  substantial  right,  and  is  not  appealable  to  the 
court  of  appeals. 

Judgment  cannot  be  entered  for  costs,  on  a  remittitur  of  the  court  of 
appeals  on  their  reversal,  with  costs,  of  an  interlocutory  order. 

The  proper  practice  is  to  apply  to  the  court  or  a  judge  to  adjust  the 
costs. 

On  appeal  to  the  court  of  appeals,  from  an  order,  full  costs  are  al- 
lowed. 

The  items  taxable, — stated. 

The  practice  of  appealing  to  the  court  of  appeals,  from  orders  not  af- 
fecting the  merits,  and  in  trivial  cases, — condemned. 

Appeal  from  an  order. 

Samuel  C.  Brown,  the  plaintiff  in  this  action,  hav- 
ing appealed  to  the  court  of  appeals,  from  an  order  of 
the  supreme  court  at  general  term,  affirming  an  order 
setting  aside  an  amended  complaint  on  the  ground  that 
the  'amendment  was  one  not  authorized  by  the  Code, 
this  court  reversed  the  order  and  denied  the  motion  to 
strike  out  the  amended  complaint.  The  decision  is  re- 
ported in  12  Abb.  Pr.  N.  8.,  193.  The  material  clause 
in  the  remittitur  from  the  court  of  appeals  was  as  fol- 
low : 

"  Therefore  it  is  considered  that  the  said  orders  of 
the  general  and  special  terms  be  reversed,  and  that 
[the]  motion  be  denied  with  costs." 

Plaintiff  then  served  on  defendant  the  following  bill 

of  costs : 

N.S. — xni — 20 
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"Costs  on  appeal  to  court  of  appeals  : 

Before  argument $30  00 

For  argument 60  00 

For  preparing  and  serving  papers 20  00 

Costs  of  motion  to  dismiss  appeal 10  00 

Printing  papers  on  appeal 23  50 

Fare  and  expenses  to  court  of  appeals, 

Albany,  N.  Y 10  00 

Clerk  entering  judgment 50 

Execution 69 

Clerk  of  court  of  appeals 3  50 

Total $158  19" 

The  plaintiff,  also,  on  motion  at  special  term,  ob- 
tained an  order  of  the  court  in  the  following  terms, 
omitting  recitals  :  "  That  the  judgment  and  order  of  the 
court  of  appeals  be,  and  the  same  is  hereby  made  the 
judgment  of  this  court ;  and  that  the  appellant,  Samuel 
C.  Brown,  have  execution  therefor." 

Defendant  attended  before  the  clerk,  and  duly  and 
timely  objected  to  the  adjustment  of  said  costs,  on  the 
following  grounds,  to  wit : 

1.  That  it  was  irregular  to  notice  said  costs  for  ad- 
justment until  the  remittitur  of  the  court  of  appeals 
was  sent  down  and  filed. 

2.  That  the  decision  of  the  court  of  appeals  was  de- 
cision of  a  motion  only,  and  that  the  plaintiff  was  not 
entitled  to  a  sum  exceeding  ten  dollars,  and  that  as  the 
amount  was  not  fixed  by  the  court,  the  clerk  could  not 
allow  anything. 

3.  That  the  plaintiff  was  not  entitled  to  any  of  said 
costs. 

4.  He  also  objected  to  each  and  every  item. 

All  these  objections  were  overruled  by  the  clerk, 
and  every  item  allowed,  as  charged  in  the  bill  of  costs, 
amounting  in  the  whole  to  one  hundred  and  fifty-eight 
dollars  and  nineteen  cents. 
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The  clerk  entered  a  judgment,  which,  after  reciting 
the  appeal,  and  the  decision  of  the  court  of  appeals, 
concluded  as  follows : 

"And  whereas  the  remittitur  thereon  from  said 
court  of  appeals  has  been  duly  filed  in  this  court,  and 
an  order  made  thereon  that  the  judgment  of  said  court 
of  appeals  be  made  the  judgment  of  thiscourt ;  and  that 
the  plaintiff  and  appellant  have  execution  thereon  ; 
and  the  costs  of  said  appellant  having  been  duly  taxed 
at  the  sum  of  one  hundred  and  fifty-eight  dollars  and 
nineteen  cents  ;  now,  therefore,  it  is  adjudged  that  the 
said  plaintiff  do  recover  of  said  defendant  the  sum  of 
one  hundred  and  fifty-eight  dollars  and  nineteen  cents, 
his  costs  as  aforesaid  on  said  appeal,  and  that  he  have 
execution  thereon." 

Defendant  then  applied  to  the  court  at  special  term, 
and  obtained  an  order  revoking  the  previous  order 
above  mentioned,  and  giving  plaintiff  leave  to  apply  at 
a  subsequent  special  term  for  payment. 

Defendant's  counsel  obtained  an  order  to  show 
cause  why  the  judgment  should  not  be  set  aside  for  ir- 
regularity as  not  authorized  by  the  remittitur,  and  the 
rules  and  practice  of  the  court ;  why  the  adjustment  of 
costs  should  not  be  set  aside  as  not  authorized  by  tlie 
remittitur ;  and  why  a  re-adjustment  should  not  be  had. 

On  the  hearing  of  this  motion,  the  court  ordered 
that  the  judgment  and  the  costs  adjusted,  be  set  aside 
and  vacated,  and  further,  that  the  order  of  the  court  of 
appeals  be  made  the  order  of  this  court  on  filing  the 
remittitur. 

The  court  at  general  term,  on  appeal  from  this  or- 
der, affirmed  it,  and  ordered  that  the  plaintiff  have 
costs  of  motion  in  the  court  of  appeals,  with  a  stay  of 
proceedings,  if  their  decision  should  be  taken  to  that* 
court  for  review. 

From  this  order  the  plaintiff  appealed  to  the  court 
of  appeals. 
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Edward  J.  Maxwell,  for  plaintiff,  appellant. — I. 
In  the  court  of  appeals,  all  appeals  are  on  the  same 
footing,  and  general  costs  follow,  whether  the  appeal 
be  from  an  order  or  judgment.  In  the  case  of  White  v. 
Anthony  (23  N.  Y.,  164),  Judge  LOTT,  delivering  the 
opinion,  says :  "  This  was  an  appeal  from  an  interlocu- 
tory order,  on  a  question  of  practice  merely.  It  was 
heard  as  a  motion,  and  the  appeal  was  dismissed  with 
costs.  All  appeals  are  on  the  same  footing  in  this 
court,  and  general  costs  follow,  in  all  cases,  when  al- 
lowed at  all."  Unlike  the  practice  in  the  supreme 
court,  the  same  practice  obtains  in  court  of  appeals  on 
appeals  from  orders,  as  on  appeals  from  judgments. 
The  cause  is  noticed  and  heard  in  the  same  manner, 
and  the  same  costs  are  taxable  (2  Tiff.  &  8. ,  130).  In  the 
case  of  Taunton  v.  Groh,  decided  by  the  general  term 
of.  the  first  district  (9  Abb.  Pr.  N.  8.,  453),  Judge  IN- 
GRAHAM,  delivering  the  opinion  on  motion  for  re-adjust- 
ment of  costs  :  "  Appeal  from  an  order  heard  as  a  mo- 
tion, under  subdivision  4  of  section  11  of  Code.  On  such 
an  appeal  as  this  full  costs  are  allowed."  In  this  case, 
judgment  for  costs  had  been  allowed  by  clerk,  pre- 
cisely as  in  the  case  now  at  bar,  and  the  application 
was  for  a  re-adjustment  on  the  same  grounds  precisely. 
The  same  rule  was  followed  in  Hall  v.  Emmons  (9  Abb. 
Pr.  N.  &,  453,  note.  Also,  WHow.  Pr.,  117 ;  See  Borst  v. 
Levy,  note  to  Calendar,  1869,  court  of  appeals).  The 
calendars  of 'present  court  do  not  mention  the  rule  laid 
down  in  this  case.  Can  this  be  considered  as  author- 
ity ?  The  case  cannot  be  found  in  the  reports. 

II.  The  judgment  was  properly  entered.  The  re- 
mittitur  was  presented  to  the  court  at  special  term,  and 
the  judgment  of  the  court  of  appeals  made  the  judg- 
ment of  this  court  (25  N.  F.,  484  ;  9  Abb.  Pr.  N.  8.,  453). 
It  followed  the  remittitur,  almost  verbatim.  This  or- 
der was  allowable,  of  course,  and  no  notice  was  re- 
quired to  the  other  side  (2  Tiff.  &  8.,  130).  See  note  to 
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Voorhies*  Code,  10  ed.,  p.  639,  as  follows:  "This  or- 
der is  usually  obtained  ex-parte"  (6  Robt.,  497).  The 
court  below  has  no  other  power  than  to  simply  adopt 
the  judgment  of  the  court  of  appeals  as  its  own  (Mac- 
gregor  v.  Buell,  17  Abb.  Pr.,  31;  22  Barb.,  86;  16 
Abb.  Pr.,  413 ;  26  How.  Pr.,  170).  It  has  even  been 
held  that  such  an  order,  being  an  order  of  course,  the 
omission  to  enter  it  is  only  an  irregularity,  which  may 
be  amended  (23  N.  T.,  347).  "The  order  making 
judgment  of  the  court  of  appeals  the  judgment  of  this 
court,  is  an  order  of  course,  and  the  costs  of  the  appeal, 
when  adjusted,  are  inserted  in  the  judgment"  (1  Abb. 
Pr.,  262).  "No  notice  necessary"  (Ib.).  The  remit- 
titur  having  been  filed,  the  costs  may  then  be  taxed  by 
the  clerk  of  the  court,  where  the  judgment  or  order  ap- 
pealed from  was  entered,  and  he  may  then  enter  a  judg- 
ment to  the  effect  directed  by  the  court  of  appeals  "  (2 
Tiff.  &  S.,  130).  The  court  below  has  jurisdiction  of 
the  case  as  soon  as  the  remittitur  is  in  the  hands  of  suc- 
cessful party  (17  Abb.  Pr.,  293  ;  affirmed  by  the  court 
of  appeals).  In  this  case  the  remittitur  directed  that 
the  orders  appealed  from  be  reversed,  with  costs.  The 
judgment  of  this  court  was  simply  that  the  said  judg- 
ment of  the  court  of  appeals  be  the  judgment  of  this 
court,  and,  as  we  have  seen,  this  was  done.  The  court 
did  nothing  and  could  do  nothing  further  except  to  add 
a  direction  for  carrying  the  judgment  into  effect  (1 
Keyes,  153).  The  clerk  allowed  general  costs,  in  ac- 
cordance with  the  practice  and  by  authority  of  the 
statute  (See  section  307,  subdivision  6,  and  ante). 

III.  Were  the  items  of  disbursements  allowed  by 
the  clerk,  proper?  (1.)  The  defendant  did  not  specifi- 
cally object  to  the  items,  nor  state  his  grounds  of  ob- 
jection. General  objections  to  each  and  every  item  in 
the.  bill  are  not  available,  without  selecting  any  partic- 
ular item,  or  assigning  any  reason  therefor,  and  the 
court  cannot,  for  that  reason,  order  retaxation  (Cuyler 
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v.  Coats,  10  How.  Pr.,  141  ;  People  a.  Oaks,  1  Id.,  195  ; 
Lyon  v.  Wilks,  1  Cow.,  591;  28  How.  Pr.,  159;  11 
Paige,  293  ;  2  TOZ.  cfc  A,  679).  (2.)  The  items  were  aU 
proper. 

P.  V.  R.  Stanton,  for  defendant,  appellant. — I.  As 
to  the  judgment :  (1.)  There  can  be  but  one  linal  judg- 
ment in  the  same  action  (Code,  §  245  ;  Sutherland  v.  Ty- 
ler, 11  Now.  Pr.,  251).  There  is  now  no  such  thing  as  an 
interlocutory  judgment  in  any  case  (Belmont  •».  Pon- 
vert  (3  Robt.,  693).  The  motion  made  in  this  case  to  set 
aside  the  "amended  complaint"  was  interlocutory. 
"  Interlocutory  (in  law)  means,"  says  Bos  WORTH,  in 
Moza  3.  The  Sun  Mutual  Ins.  Co.  (22  How.  Pr.,  62), 
uthat  which  decides  not  the  cause,  but  only  settles 
some  intervening  matter  relating  to  the  cause."  There- 
fore, the  judgment  entered  on  the  remittitur  was  irreg- 
ular, and  was  properly  set  aside. 

II.  As  to  costs  :  (1.)  The  case  of  White  v.  Anthony 
(23  JV.  r.,  164),  is  not  authority.  That  was  a  dismis- 
sal of  an  appeal.  It  was  decided  in  1861.  Then, 
there  was  no  legislative  provision  as  to  how  appeals 
from  orders  should  or  might  be  heard  ;  and  all  appeals, 
whether  from  judgments  or  orders,  in  this  court,  were 
heard  in  the  same  manner,  and  stood  "  upon  the  same 
footing.  At  all  events,  no  distinction  is  made  between 
them,"  as  the  court  say  in  that  case  ;  and  the  decision 
is  put  cautiously  and  mainly  upon  that  ground.  Then, 
appeals  could  not  be  taken  to  this  court  from  the  class 
of  orders  designated  by  section  349  of  the  Code,  and 
referred  to  by  the  court,  and  costs  on  such  appeal  are 
prohibited  by  subdivision  5  of  section  307  of  the  Code. 
None  of  the  appeals  then  authorized  could  be  heard  as 
motions.  Since  that  time  subdivision  4  of  section  11  of 
the  Code  has  been  enacted,  declared  by  the  legislature 
to  be  "a  new  subdivision"  (Laws  of  1865,  p.  1279, 
and  Laws  of  1867,  p.  1921) ;  in  other  words,  a  new  law, 
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creating  an  entirely  new  class  of  appeals,  theretofore 
unknown  in  this  court,  and  declaring  how  such  ap- 
peals may  be  noticed  and  heard,  which  did  not  exist 
in  the  previous  statutes  relating  to  appeals  to  this 
court.  u  Such  appeals,  whether  now  pending  or  here- 
after to  be  brought,  may  be  heard  as  a  motion,  and 
noticed  for  hearing  for  any  regular  motion  day  of  the 
court."  There  is  now  a  clear  "distinction"  between 
the  appeals  authorized  by  that  subdivision  and  the  ap- 
peals before  existing, — they  may  .be  noticed  and  heard 
as  motions.  When  so  noticed  and  heard  they  are  but 
motions.  In  this  view,  the  case  of  White  v.  Anthony 
does  not  seem  to  be  in  conflict,  although,  of  course,  it 
can  only  be  considered  an  adjudication  upon  the  law 
as  it  then  stood,  and  not  upon  this  new  statute.  (2.) 
The  question,  in  the  previous  appeal  of  this  case,  was 
originated  and  litigated  in  the  special  and  general 
terms,  as  a  non-enumerated  motion.  It  was  noticed 
for  hearing  and  heard  here  as  a  motion  and  must 
have  been  decided  by  this  court  as  a  motion,  unless 
the  court  has  power  to  hear  in  one  capacity,  and 
decide  in  another.  There  is  no  statute  authorizing 
this,  and  it  is  presumed  that  it  was  not  so  done  in  this 
case.  How,  then,  can  a  prevailing  party  have  general 
costs  of  appeal  in  such  a  case  \  The  right  to  costs  is 
purely  statutory.  At  common  law  no  costs  are  given 
in  any  case  (Clark  v.  Dewey,  5  Johns.,  231  ;  Water- 
man v.  Van  Benschotten,  13  Id.,  425  ;  The  Supervisors 
v.  Briggs,  3  Den.,  173  ;  Wickham  v.  Seeley.  18  Wend., 
649).  "The  Code  has  established  rules  regulating 
costs,  which  supersede  all  former  rules  upon  the  sub- 
ject" (Per  JOHNSOX,  J.,  Montgomery  Co.  Bank  v. 
Albany  City  Bank,  7  N.  Y.  [3  8dd.\  459  ;  Code,  §  303). 
The  only  statute  that  authorizes  the  court,  in  its  discre- 
tion, to  give  costs  of  a  motion,  is  section  315  of  the 
Code.  The  only  other  section  that  allows  any  discre- 
tion to  give  costs  on  appeal,  is  subdivision  3,  of  sec- 
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tion  306.  Of  course  that  is  inapplicable.  (3.)  If  the 
case  of  Borst  v.  Levy  (Court  of  Appeals  Calendar  of 
1869,  p.  5)  is  recognized,  and  it  is  submitted  that  it 
should  be,  founded  as  it  is  directly  on  the  statute  of 
1867,  all  question  here  is  ended.  In  the  case  of  the 
present  appeal,  the  general  term  made  the  following  de- 
cision with  the  reason  apparent  on  its  face  :  "  Brown 
v.  Leigh.  The  case  of  Borst  «.  Levy  seems  to  be  a 
direct  adjudication  of  the  court  of  appeals  governing 
the  question  of  costs  in  this  case.  Ordered,  that  the 
plaintiff  have  costs  of  motion  only  in  the  court  of  ap- 
peals, with  stay  of  proceedings  if  this  decision  is  taken 
to  that  court  for  review."  The  case  of  Taunton  v.  Groh 
(9  Abb.  Pr.  N.  8.,  453),  is  entitled  to  no  respect  as 
authority,  for  the  reason  that  it  follows  blindfold  23  N. 
J".,  without  noticing  the  change  in  the  statute,  or  the 
case  of  Borst  v.  Levy.  The  criticism  of  the  reporter 
overruling  Borst  v.  Levy,  in  his  note  to  Taunton  v. 
G-roh,  is  hardly  sound.  Whether  he  states  truly  the 
present  usage  of  the  court  of  appeals,  as  he  calls  it,  is 
not  known.  Certainly,  this  court  has  no  "usage,"  or 
ought  not  to  have,  as  to  costs,  unauthorized  by  the  com- 
mon or  statute  law.*  It  has  been  contended,  and  may 
be  here,  that  because,  by  rule  of  this  court,  the  cause 
may  be  put  on  the  calendar,  it  is  therefore  a  calendar 
cause,  and  the  prevailing  party  is,  for  that  reason,  en- 
titled to  costs.  No  statute  gives  costs  for  any  such 
reason.  Calendars  are  matter  of  court  institution  ;  and 

*  The  note  referred  to  states  accurately  the  usage  of  the  court  as 
to  placing  appeals  of  this  class  on  the  calendar,  and  the  construction 
put  by  the  court  on  the  provisions  of  the  Code.  As  its  accuracy  has 
been  impugned,  it  is  proper  to  state  that  it  was  submitted  to  and  ap- 
proved by  the  chief  judge  before  its  publication.  It  is  as  follows: 

"  The  order  made  in  Borst  v.  Levy,  referred  to  in  the  points  of 
counsel,  in  Taunton  «.  Groh  (9  Abb.  Pr.  N.  S.,  454),  does  not  repre- 
sent the  present  practice  of  the  court  of  appeals. 

"The  rule  of  February,  1871,  is  as  follows:  '  Ordered,  That  appeals 
from  orders  entitled  to  be  heard  as  motions,  may,  upon  the  request  of 
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all  motions  may  be  required  to  be  put  upon  a  calendar, 
as  is  the  case  in  the  city  of  New  York.  But  here,  if 
that  matter  were  essential,  at  the  time  of  the  argument 
the  cause  was  not  on  the  calendar,  and  the  return  on 
appeal  had  not  been  filed.  (4.)  In  deciding  any 
motion  in  a  cause  pending  in  this  court,  the  court 
would  not  think  of  giving  beyond  ten  dollars  costs. 
These  others  are  motions,  from  their  inception,  all  the 
way  up,  and,  by  bringing  them  here  by  appeal,  which 
is  the  only  way  they  can  get  here,  their  nature  is  -not 
changed.  They  are  still  motions.  They  "may  be  no- 
ticed and  heard  as  motions," — that  is,  as  motions  in 
this  court  are  noticed  and  heard.  Being  motions  origi- 
nally, they  retain  all  of  the  character  and  incidents  of 
a  motion  to  the  end  ;  and  costs,  when  given,  should 
only  be,  and  can  only  be  (by  statute)  costs  of  motion, 
the  same  as  in  motions  in  causes  in  this  court.  The  trial 
of  an  issue  of  law,"  says  BOSWOKTH,  J.,  in  Moza  v. 
The  Sun  Mutual  Ins.  Co.  (22  How.  Pr.,  64),  "may  re- 
sult in  a  decision  which  is  called  an  order ;  an  appeal 
from  which  will  be  regarded  as  a  motion,  for  all  the 
purposes  of  the  costs  of  such  appeal."  The  appeal  is 
simply  a  means  of  removing  or  bringing  the  original 
motion  before  the  appellate  court.  It  is  there  argued 
over  again,  heard  and  decided  upon  the  same  papers 
used  in  the  first  instance  ;  the  conclusion  arrived  at  as 
to  the  law  only  may  be  different.  It  is  considered  as  a 
motion  in  the  supreme  court  on  appeal  from  the  special 

either  party,  after  the  filing  of  the  return,  be  put  upon  the  calendar, 
noticed,  and  brought  on  for  hearing  on  any  motion  day.' 

"By  the  present  usage  of  the  court  of  appeals,  appeals  from  orders 
go  upon  the  calendar;  and  full  costs  arc  allowable  the  same  as  in 
other  appeals.  If  such  an  appeal  were  dismissed  on  motion,  costs 
would  be  allowed  for  the  motion,  and  taxable  costs  on  the  appeal,  as 
in  other  cases,  up  to  the  time  of  motion. 

u  If,  on  argument  of  such  an  appeal,  the  court  should  dismiss  it  be- 
cause the  order  was  not  appealable,  full  costs  would  be  allowed,  as  in 
other  calendar  cases." 
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to  the  general  term,  and  there  is  nothing  to  change  its 
character  in  its  second  step  into  this  court.  The  legis- 
lature evidently  intended  that  it  should  still  be  consid- 
ered in  this  court  as  a  motion,  by  providing  that  it 
umay  be  noticed  and  heard  as  a  motion,  on  any  regu- 
lar motion  day  of  the  court."  On  appeal,  the  contro- 
versy, or  question,  is  regarded, — if  the  whole  cause, 
that ;  if  a  motion,  that ;  and  the  right  to  costs  and  the 
amount  depend  on  the  subject  matter  of  the  appeal. 
Here  the  subject  matter  of  the  appeal  was  a  motion, 
and  costs  of  motion  only,  can  be  given.  It  would  be 
excessively  oppressive  and  unjust  in  most,  if  not  all  in- 
stances, if  it  were  otherwise.  In  this  case,  the  second 
appeal  is  now  here,  and  there  is  another  appeal  now 
pending  in  the  supreme  court,  which  may  soon  be  here, 
and  the  cause  has  now  only  reached  the  stage  of  an 
answer  being  put  in.  And  so  on,  twenty  motions  and 
appeals  in  a  cause  might  be  brought  before  trial,  and 
perhaps  before  issue  joined,  and  if  general  costs  were 
allowable,  the  aggregate  amount  would,  indeed,  be  on- 
erous. But  this  would  have  to  be  submitted  to  if  the 
law  authorized  such  costs  to  be  given;  which  it  does 
not.  (5.)  So  far,  the  question  has  been  considered 
without  reference  to  the  remittitur,  the  essential  part  of 
which  reads  as  follows  :  "  The  court  did  order  and  ad- 
judge that  the  orders  of  the  general  and  special  terms 
appealed  from  in  this  action  be  reversed — and  that  the 
motion  made  therein  be  denied,  with  costs."  Plainly, 
from  its  terms,  the  original  motion,  only,  was  denied, 
with  costs.  (6.)  Even  as  a  motion,  if  it  be  proper  to 
raise  the  question,  no  costs  ought  to  have  been  given. 
No  costs  were  asked  for  in  the  motion  papers,  and  none 
were  given  by  the  general  term.  The  question  was  new, 
relating  solely  to  a  question  of  practice.  His  Honor, 
Judge  G ROVER,  in  his  opinion,  says:  "Although  the 
construction  of  this  section  has  been  much  discussed,  it 
has  not  been  determined  by  this  court  in  respect  to  the 
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questions  involved  in  the  present  case,  and  the  deci- 
sions in  the  other  courts  are  somewhat  conflicting." 
The  effect  of  the  decision  is  to  allow  a  plaintiff  by  an 
amended  complaint  to  substitute  an  entirely  new  and 
different  cause  of  action  from  the  one  stated  in  the 
original  complaint,  provided  it  is  consistent  with  the 
summons.  This,  beyond  .question,  establishes  a  new 
rule  of  practice ;  and  it  never  has  been  usual  by  any 
court,  in  such  a  case,  to  grant  costs.  The  court  of  ap- 
peals, as  well  as  other  courts,  has  recognized  the  rule 
(Ely  v.  Holton,  15  N.  F.,  500).  The  conclusion  of 
Judge  GROVEE'S  opinion  reads  as  follows  :  "My  con- 
clusion is,  that  where  the  right  to  amend  the  pleadings 
is  given  by  section  172,  the  party  may  make  the 
same  as  advised  the  same  as  he  could  the  original. 
This  leads  to  a  reversal  of  the  orders  of  the  general  and 
special  terms,  and  a  denial  of  the  motion  to  strike  out 
the  amended  complaint."  Nothing  is  said  about  costs. 
It  is  therefore  thought  that  the  question  of  costs  was 
not  considered  by  the  court ;  or  that  it  may  be  a  cler- 
ical error  in  the  remititur ;  or  that  the  same  was  inad- 
vertently allowed.  (7.)  If  general  costs  were  allow- 
able, plaintiff  is  not  entitled  to  charge  twenty  dollars 
for  serving  papers  ;  nor  ten  dollars  denying  motion  to 
dismiss  appeal,  as  there  was  no  such  motion ;  nor  to  the 
charge  of  ten  dollars  going  to  Albany.  (8.)  If  the 
plaintiff  was  not  entitled  to  final  judgment,  as  he 
clearly  was  not,  the  clerk  had  no  power,  or  jurisdiction, 
to  adjust  the  costs.  He  can  only  adjust  costs  in  a  final 
judgment  (Code,  §  311  ;  Nellis  v.  Be  Forest,  6  How. 
Pr.,413).  Even  direct  consent  would  not  have  con- 
ferred jurisdiction  (Dudley  ®.  Mahew,  3  N.  T.  [3 
Comst.],  9).  (9.)  Therefore,  the  judgment  and  costs 
were  irregular  and  unauthorized ,  and  the  order  of  the 
special  term  should  be  affirmed,  with  costs  to  be  fixed 
by  the  court.  The  remititur  on  the  previous  appeal 
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should  also  be  so  far  modified  as  not  to  allow  any  costs, 
for  the  reason  before  stated  in  sixth  point. 

ALLEIST,  J. — The  order  from  which  the  plaintiff  has 
appealed  does  not  affect  a  substantial  right,  and  is  not, 
therefore,  appealable  to  this  court.  The  defendant, 
by  his  application,  only  sought  to  be  relieved  from  a 
judgment  which  he  claimed  to  be  irregular  and  an  ad- 
justment of  costs  which  he  claimed  to  be  unauthorized. 
In  both  positions  he  was  right  and  entitled  to  his  motion. 
No  judgment  could  be  entered  on  the  remittitur  of  the 
order  of  this  court  reversing  an  order  of  the  supreme 
court.  The  proceedings  were  interlocutory,  and  did 
not  authorize  the  entry  of  a  final  judgment.  The  Code 
defines  a  judgment,  and  prescribes  the  mode  of  its  re- 
covery and  the  formula  for  its  perfection.  An  entry  of 
a  judgment  for  costs  upon  an  interlocutory  order  is  no- 
where authorized.  So,  too,  the  clerk  only  is  authorized 
to  adjust  costs  when  they  enter  into  a  judgment  (Code, 
§  311).  In  interlocutory  and  special  proceedings  the 
costs  are  to  be  adjusted  by  the  judge  or  court  before 
whom  the  same  may  be  heard,  or  in  such  manner  as  the 
judge  or  court  may  direct.  The  court  did  not  decide 
that  the  plaintiff  was  not  entitled  to  the  costs  of  his  for- 
mer appeal,  and  the  order  now  appealed  from  did  not 
affect  his  right  to  them.  It  only  left  him  to  apply  for 
their  adjustment  and  a  proper  order  for  their  payment, 
as  he  should  be  advised.  Doubtless,  the  court,  on  such 
application,  would  have  adjusted  the  costs  and  made 
the  proper  order  for  their  recovery ;  but  it  was  not 
thought  expedient  on  this  application,  and  no  legal  or 
substantial  right  of  plaintiff  was  violated  by  the  omis- 
sion. 

The  former  order  of  the  supreme  court  having  been 
reversed,  with  costs,  the  plaintiff,  then  the  appellant, 
was  entitled  to  full  costs  of  an  appeal  to  this  court 
(Code,  §  307). 
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Appeals  to  this  court  from  orders  are  not  within  the 
exceptions  in  subdivision  5  of  this  section. 

The  plaintiff  was  entitled,  under  the  order  of  this 
court,  to  the  costs  claimed,  except  costs  on  motion  to 
dismiss  appeal,  ten  dollars,  and  expenses  to  the  court 
of  appeals,  Albany,  ten  dollars  ;  and  entering  of  judg- 
ment and  the  execution,  one  dollar  and  nineteen  cents  ; 
and  the  court  would,  undoubtedly,  on  a  proper  applica- 
tion, have  adjusted  them  in  accordance  with  these 
views,  and  they  would  have  been  collected  as  other  in- 
terlocutory costs  are  collected. 

But  the  order  of  the  court  merely  setting  aside  pro- 
ceedings as  irregular,  did  not  affect  a  substantial  right, 
and  therefore  the  appeal  must  be  dismissed,  with  costs. 
The  costs  of  the  two  appeals  from  orders  will  about 
balance  each  other  ;  and  the  supreme  court  can,  in  its 
discretion,  make  the  proper  order  for  setting  off  one 
against  the  other,  and  for  the  payment  of  any  differ- 
ence to  the  party  entitled.  The  order  now  appealed 
from  does  not,  in  any  way,  affect  the  progress  or  result 
of  the  litigation  between  the  parties,  or  bear  at  all  upon 
the  merits  of  the  controversy;  but  in  this  respect  it  does 
not  differ  from  the  great  majority  of  orders  brought 
here  by  appeal.  Not  one  in  ten  of  the  appeals  from 
orders  to  this  court,  affect  in  any  way  the  merits  of  liti- 
gations, and  only  add  to  the  expense  of  legal  contro- 
versies, and  hinder  and  delay  their  final  termination. 

There  appears  to  be  a  mania  for  taking  the  judgment 
of  the  court  of  last  resort  upon  the  most  trifling  contro- 
versies and  the  most  immaterial  orders.  It  is  right, 
therefore,  that  parties  should  pay  the  costs. 

Appeal  dismissed,  with  costs. 
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HAMILTON  against  THE  THIRD- AVENUE  RAIL- 
ROAD COMPANY. 

New  TorTc  Superior  Court;  General  Term,  October, 

1872. 

AMENDMENT. — EXCEPTIONS. —  RAILROAD  COMPANIES. 
— REGULATIONS  AS  TO  EXPULSION  FOE  NON- 
PAYMENT OF  FARE. — EXEMPLARY  DAM- 
AGES.— MASTER  AND  SERVANT. 

It  is  in  the  discretion  of  the  court  at  the  trial  to  allow  the  complaint 
to  be  amended,  by  increasing  the  amount  of  damages  claimed, 
without  previous  notice  of  motion  therefor. 

In  an  action  for  damages,  the  defendant  by  omitting  to  ask  the  court 
to  direct  a  verdict,  and  going  to  the  jury  without  objection,  pre- 
cludes himself  from  objecting,  on  a  motion  for  a  new  trial,  that  the 
verdict  was  against  the  evidence. 

Where  a  conductor  is  instructed  by  the  railroad  company  employing 
him,  that  he  must  put  off  from  the  cars,  with  as  little  force  as  may 
be  necessary,  any  passenger  who  does  not  pay  his  fare  or  produce  a 
transfer,  the  company  are  liable  to  a  passenger  put  off  by  the  con- 
ductor, in  case  of  non-payment,  for  any  abuse  of  authority,  and  for 
injuries  resulting  from  any  error  of  judgment  or  mistake  of  fact  by 
the  conductor  as  well  as  for  those  which  arise  from  negligence  or 
reckless  performance  of  his  duty. 

Compensatory  damages  (in  the  case  of  personal  injuries)  aie  such  as 
will  compensate  the  plaintiff  for  the  injuries  actually  sustained,  in- 
cluding his  pain  and  anguish  of  mind  and  body.* 

Exemplary  damages  are  those  which  are  given  as  an  example,  by  way 
of  punishment,  to  prevent  a  repetition  of  the  wrongful  act  com- 
plained of.  They  are  something  in  the  character  of  a  punishment 
by  the  people,  with  the  difference,  however,  that  the  person  injured 
is  the  one  that  recovers  the  damages  instead  of  the  people  by  fine 
or  imprisonment. 

*  That  future  suffering  may  be  considered  if  there  be  competent 
evidence  respecting  it,  see  also  Matteson  t>.  N,  Y.  Central  R.  R.  Co., 
WBarb.,  364. 
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For  an  assault  committed  by  an  agent  in  the  line  of  his  duty  and 
•within  the  scope  of  his  employment,  the  master  is  liable,  and  is 
liable  in  exemplary  damages  in  a  proper  case.* 

Corporations  are  not  exempted  from  liability  for  exemplary  damages 
for  acts  committed  by  their  servants. 

Appeal  from  an  order  denying  a  motion  for  a  new 
trial,  and  from  a  judgment. 

This  action  was  brought  by  Thomas  Hamilton 
against  The  Third- Avenue  Railroad  Company,  to  re- 
cover damages  claimed  to  have  been  sustained  by 
plaintiff,  in  consequence  of  being  put  off  one  of  the  de- 
fendant's  cars  for  an  alleged  non-payment  of  fare. 

Upon  the  trial  plaintiff  testified  that  a  few  minutes 
after  twelve  o'clock,  on  June  20,  1868,  he  took  passage 
at  Ninetieth-street  and  Third-avenue  on  defendant's 
car  No.  75,  on  its  downward  passage,  and  paid  the 
usual  fare  of  seven  cents  ;  that,  upon  reaching  the  de- 
pot at  Sixty-Fifth-street,  the  car  turned  and  went  into 
the  depot,  and  its  conductor  told  the  passengers  to 
"  change  cars  ;"  that  plaintiff,  with  the  other  passen- 
gers, left  car  No.  75  ;  that  defendant's  car  No.  2  was 
waiting  to  receive  them  ;  that  being  told  by  the  con- 
ductor of  car  No.  2  that,  if  he  came  off  car  No.  75,  he 
was  all  right  and  would  not  need  a  transfer  ticket,  he 
went  in  and  seated  himself  in  car  No.  2  ;  that  car  No. 
2  thereupon  proceeded  on  its  trip  towards  the  City 
Hall,  and  at  about  Fifty-Ninth-street  its  conductor 
asked  plaintiff  for  his  fare  ;  that  plaintiff  declined  to 
pay  again ;  that  thereupon  the  car  was  stopped  and 
the  conductor  fetched  plaintiff  to  the  front  platform  to 
put  him  off;  that  plaintiff  then  took  hold  of  a  hand- 
rail by  the  window  to  resist  the  attempt  to  push  him 
off :  that  the  conductor  pinched  plaintiff's  hand  and 
pulled  it  open,  and  then  succeeded  in  forcing  plaintiff 
off;  that  the  plaintiff  thereupon  took  the  next  car,  and 

*  See  Jackson  c.  Second  Ave.  R.  R.  Co.,  47  N.  F.,  274. 
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upon  payment  thereon  of  six  cents  fare,  was  carried  to 
his  destination. 

The  defendant  produced  three  or  four  witnesses, 
who  testified  that  car  No.  75  did  not  run  so  as  to  con- 
nect with  car  No.  2 ;  that  car  No.  75  was  a  "through 
car,"  and  on  the  day  specified  by  plaintiff  did  not  run 
into  the  depot,  but  continued  its  through  trips,  and 
that  for  this  reason  the  occurrence,  as  stated  by  the 
plaintiff,  could  not  have  happened. 

The  case  was  submitted  to  the  jury,  and  under  the 
charge  of  the  court  to  the  effect,  among  other  things, 
that  in  case  they  found  for  the  plaintiff,  they  might  as- 
sess exemplary  as  well  as  compensatory  damages,  the 
jury  found  a  verdict  for  plaintiff  to  the  amount  of  five 
hundred  dollars. 

The  defendant  moved  upon  a  case  made,  at  special 
term,  for  a  new  trial ;  which  motion  was  denied. 

The  present  appeal  was  from  the  order  denying  mo- 
tion for  new  trial,  and  also  from  the  judgment. 

BY  THE  COUKT. — FKEEDMAIST,  J. — The  defendant, 
by  omitting  to  move  for  the  direction  of  a  verdict,  and 
by  going  to  the  jury  without  objection,  conceded  that 
the  case  presented  a  sufficient  conflict  of  evidence  to 
authorize  its  submission  to  the  jury.  Having  volunta- 
rily taken  the  chance  of  a  favorable  verdict  at  their 
hands,  which  would  have  concluded  the  plaintiff  upon 
the  facts,  we  must  hold,  upon  the  authority  of  Howe  v. 
Stevens,  recently  decided  by  this  court,  and  reported 
in  12  Abb.  Pr.  N.  8.,  339,  that  the  defendant  cannot 
be  permitted  to  complain  of  an  adverse  verdict  by  ar- 
guing that  the  case  presented  no  evidence  to  be  sub- 
mitted to  the  jury,  or  at  least  presented  such  a  prepon- 
derance of  evidence  on  defendant's  side  as  to  admit  of 
no  other  verdict  except  one  in  defendant' s  favor. 

Allowing,  at  the  commencement  of  the  trial,  the 
amount  claimed  in  the  complaint,  to  be  increased  from 
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three  thousand  dollars  to  five  thousand  dollars,  with- 
out a  previous  notice  of  motion  therefor,  was  a  matter 
resting  in  the  discretion  of  the  court  (Richtmeyer  -0. 
Remseu,  38  N.  Y.\  206  ;  Meyer  v.  Fiegel,  7  Robt,  122). 
Not  the  slightest  harm  has  accrued  to  the  defendant 
from  such  amendment,  and  consequently  no  reason  ex- 
ists for  the  interference  of  the  general  term  with  the  ex- 
ercise of  that  discretion. 

The  detailed  statements  made  by  the  court,  in  charg- 
ing the  jury,  of  other  similar  cases  and  of  the  action  of 
the  courts  therein,  and  the  remark  to  plaintiff's  coun- 
sel in  reply  to  said  counsel's  announcement,  that  he 
had  no  exceptions  to  take,  involve  no  error,  but  pre- 
sent mere  questions  of  propriety.  These  are  not  review- 
able  on  a  bill  of  exceptions,  and  can  only  be  considered 
on  a  motion  for  a  new  trial,  if  assigned  as  a  specific 
ground  for  the  granting  of  a  new  trial,  for  the  reason, 
that  the  jury  may  possibly  have  been  influenced  there- 
by. Not  having  been  thus  urged,  we  must  disregard 
them  on  appeal. 

Defendant's  exceptions  to  the  rulings  of  the  court 
below  in  admitting  certain  evidence,  and  to  the  refusal 
of  the  court  to  re-instruct  the  jury,  after  their  retire- 
ment, under  an  elaborate  charge  covering  the  point  re- 
specting which  additional  information  was  sought,  are 
clearly  untenable. 

On  the  trial  defendants'  superintendent  testified  that 
"if  a  passenger  leaves  one  car,  and  gets  on  another, 
he  must  either  pay  his  fare  or  produce  a  transfer.  If 
he  does  neither,  the  instructions  of  the  company  are, 
to  put  him  off,  using  as  little  force  as  may  be  neces- 
sary. The  only  guide  to  the  conductor  is  the  fare  or  a 
transfer."  Upon  this  testimony  the  court  was  justified 
in  charging,  that  putting  a  passenger  off  from  a  car  in 
case  of  refusal  to  pay  fare  is  within  the  line  of  the  duty 
and  employment  of  defendant's  conductors.  And  the 
jury  having  by  their  verdict  adopted  plaintiff's  version 
w.  s. — xin — 21 
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of  the  occurrence,  instead  of  believing  the  testimony 
of  defendant's  witnesses,  defendant's  liability  to  re- 
spond in  damages  became  fully  established.  For  it  is 
well  settled  that  if  an  act  is  done  by  a  servant  in  the 
business  of  the  master  and  within  the  scope  of  his  em- 
ployment, the  master  is  liable  to  third  persons  for  any 
abuse  of  the  authority  conferred,  and  for  injuries  re- 
sulting from  any  error  of  judgment  or  mistake  of  facts 
by  the  servant,  as  well  as  for  those  resulting  from  a 
negligent  or  reckless  performance  of  his  duties.  This 
rule  applies  equally  to  corporations  and  natural  per- 
sons (Weed  v.  Panama  R.  R.  Co.,  17  N.  T.,  363  ; 
Sandford  v.  Eighth- Ave.  R.  R.  Co.,  23  Id.,  343;  Drew 
«.  Sixth- Ave.  R.  R.  Co.,  26  Id.  51 ;  Higgins  «.  Water- 
vliet  Turnpike  Co.,  46  Id.,  23). 

The  remaining  question,  therefore,  is,  to  what  ex- 
tent the  law  will  hold  the  defendant  liable.  This  is  a 
grave  and  most  important  question.  Upon  this  point  the 
jury  were  instructed  that,  in  case  they  found  for  the 
plaintiff,  they  might  assess  exemplary  as  well  as  com- 
pensatory damages.  The  latter  were  held  to  be  such 
as  would  compensate  the  plaintiff  for  the  injuries  ac- 
tually sustained,  including  his  pain  and  anguish  of 
mind  and  body.  The  former  were  denned  as  damages 
which  are  given  as  an  example,  by  way  of  punishment, 
to  prevent  a  repetition  of  the  wrongful  act  complained 
of,  and  they  were  described  as  something  in  the  charac- 
ter of  a  punishment  by  the  people,  with  the  difference, 
however,  that  the  person  injured  is  the  one  that  recov- 
ers the  damages,  instead  of  the  people  by  line  or  im- 
prisonment. At  the  same  time  the  jury  were  severely 
cautioned  against  rendering  a  verdict  for  an  excessive 
amount.  They  were  instructed  that  the  case  is  not  one 
calling  for  severe  punishment ;  that  if  they  came  to 
the  conclusion,  that  they  must  find  damages  for  the 
plaintiff,  and  that  they  must  be  exemplary  as  well  as 
compensatory  damages,  they  should  consider  the  char- 
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acter  of  the  offense  and  fix  a  sum  within  the  limits 
of  reason,  by  way  of  example,  but  not  as  an  act  of  im- 
pulse or  of  passion,  and  that  they  should  decide  be- 
tween the  plaintiff  and  the  corporation  defendant  as 
they  would  decide  between  man  and  man.  These  de- 
finitions and  instructions  were  not  only  substantially 
correct,  but  eminently  proper,  if  the  case  itself  justi- 
fied the  instruction  in  any  manner,  that  the  jury  might 
give  exemplary  in  addition  to  compensatory  damages. 
Damages  for  pain  and  anguish  of  body  and  mind  are 
not  exemplary  or  punitory  in  their  character,  in  any 
strict  or  proper  sense  of  those  terms,  but  compensatory 
(Morse  v.  Auburn  &  Syracuse  R.  R.  Co.,  10  Barb.,  621,) 
and  in  actions  for  injuries  to  the  person  occasioned  by 
the  negligence  of  the  defendant  it  has  been  repeatedly 
held,  that  the  plaintiff  may  recover  damages  for  his 
pain  and  suffering  not  only  down  to  the  time  of  the 
trial,  but  future  suffering,  which  the  evidence  renders 
reasonably  certain  must  necessarily  result  from  the  in- 
jury, may  also  be  compensated  (Curtis  v.  Rochester  & 
Syracuse  R.  R.  Co.,  18  N.  Y.,  534  ;  affirming  S.  C.,  20 
Barb.,  282  ;  Caldwellfl.  Murphy,  1  Duer,  2U3 ;  affirmed 
in  11  N.  T.  [1  Kern.'],  416).  The  same  rule  as  to  com- 
pensatory damages  applies  with  still  greater  force  to 
actions  of  assault  and  battery,  and  it  is  no  answer  to 
the  enforcement  of  the  rule,  that  the  assault  was  com- 
mitted by  an  agent,  if  committed  by  such  agent  in  the 
line  of  his  duty  and  within  the  scope  of  his  employ- 
ment. In  such  case  the  master  is  liable  as  principal. 

Now,  in  Caldwell  v.  New  Jersey  Steamboat  Co.  (47 
N.  y.,  296),  the  present  court  of  appeals  fully  indorsed 
the  principle  that  in  any  case,  where  exemplary  dama- 
ges may  be  recoverable  against  the  servant,  they  should 
be  allowed  against  the  master,  if  it  appears  that  he  had* 
reasonable  notice  of  the  negligent  habits  of  the  ser- 
vant, or  if  he  left  the  servant  without  control  or  super- 
vision in  the  work.  In  addition,  it  was  distinctly  held, 
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that  corporations  are  not  exempt  from  the  infliction  of 
punitive  damages  in  a  proper  case. 

That  the  case  at  bar  is  one  of  that  character,  seems 
to  be  clearly  apparent  from  the  decision  of  the  supreme 
judicial  court  of  Maine,  in  Goddard  «.  Grand  Trunk 
Railway,  reported  as  a  leading  case  upon  the  points 
involved,  in  the  tenth  volume  of  the  new  series  of  the 
American  Law  Register.  Justice  WALTON,  in  deliv- 
ering the  opinion  of  the  court  in  that  case  in  favor  of 
sustaining  a  verdict  of  four  thousand  eight  hundred  and 
fifty  dollars,  discusses  at  length  the  question  of  the 
liability  of  corporations  as  common  carriers  of  passen- 
gers, for  the  unlawful  acts  of  their  employees  com- 
mitted upon  such  passengers,  to  whom  the  said  corpo- 
rations, as  such  carriers,  owe  the  legal  duty  of  exercis- 
ing the  highest  degree  of  care  that  human  judgment  and 
foresight  are  capable  of,  to  make  the  journey  safe.  He 
then  gives  an  interesting  review  of  the  origin,  growth  and 
application  of  the  doctrine  of  exemplary  damages,  and 
points  out  that  the  said  doctrine  is  even  more  beneficial 
in  point  of  public  interest  in  its  application  to  corpora- 
tions than  in  its  application  to  natural  persons. 

His  reasoning  upon  this  point  commends  itself  so 
forcibly  to  the  intellect,  and  it  is  so  fully  sustained  by 
the  numerous  authorities  cited  in  its  support,  that 
further  elaboration  of  the  subject  here  would  be  a 
work  of  supererogation.  A  simple  reference  to  it  is 
amply  sufficient. 

There  being  no  error  in  the  proceedings  below,  the 
judgment  and  order  appealed  from  must  be  severally 
affirmed,  with  costs. 

CURTIS,  J.  concurred. 
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VAN  PELT  against   THE  UNITED    STATES  ME- 
TALLIC SPRING,  &c.  COMPANY. 

New  JorTc  Superior  Court;  General  Term,  No- 
vember, 1872. 

JURISDICTION. — INSOLVENT  CORPORATIONS.  — NEW 
YORK  SUPERIOR  COURT. 

The  New  York  superior  court  have  jurisdiction  of  an  action  to  dis- 
solve a  corporation  of  this  State,  which  transacts  its  business,  and 
is  served  with  the  summons,  in  the  city. 

The  remedy  of  a  creditor  of  an  insolvent  corporation,  to  sequester  its 
property,  under  the  Revised  Statutes,  may  be  pursued  by  an  action 
under  the  Code  of  Procedure. 

The  cases  of  Kattenstroth  v.  Astor  Bank,  2  Duer,  632;  and  Brahe 
«.  Pythagoras  Association,  4  Id.,  658;  S.  C.,  11  How.  Pr.,  44,  on 
the  question  of  jurisdiction. — qualified.* 

*  It  is  held  that,  subject  to  the  qualifications  expressed  as  to  the 
place  of  origin  of  the  cause  of  action,  the  place  of  subject  matter, 
the  residence  or  place  of  serving  individuals,  and  the  character  or 
locality  of  corporations,  §  33  of  the  Code  gives  jurisdiction  as  wide  as 
the  definition  of  an  action  under  the  Code  (People  v.  Sturtevant,  9  N. 
7.,  263;  New  York  '&  Harlem  R.  R.  Co.  v.  Mayor,  1  Hilt.,  562;  and 
see  5  Abb.  Pr.,  55).  The  jurisdiction  extends,  as  is  shown  in  the 
opinion,  to  classes  of  suits  which, — like  divorce  suits,  executors'  ac- 
countings, or  specific  performance,  against  religious  corporations, — 
were  formerly  cognizable  only  in  chancery  or  the  supreme  court,  &c. 
(Forrest  «.  Forrest,  25  N.  7.,  501 ;  Christy  t>.  Libby,  5  AM.  Pr.  N.  S., 
192;.  Bowen  v.  Irish  Cong.,  6  Bosw.,  245;  People  t>.  N.  Y.  C.  P.,  18 
Alb.  Pr.,  438;  Moncrief  v.  Ward,  16  Id.,  854,  note. 

While  the  New  York  superior  court  held  to  the  more  restricted 
construction,  they  declined  to  exercise  jurisdiction  to  set  aside  a 
fraudulent  conveyance  of  land  in  another  State  (4  Raibt.,  671;  8.  C., 
32  How.  Pr.,  384) ;  or  compel  specific  performance  as  to  land  in  an- 
other State  (3  Sandf.,  524). 

Actions  against  the  city  of  New  York  are  excluded  by  2  Laws  of 
1867,  p.  1606,  ch.  586,  §  6. 
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Appeal  from  an  order  sustaining  a  demurrer  to  a 
complaint. 

Gilbert  S.  Van  Pelt  brought  this  action  against  The 
United  States  Metallic  Spring  Boot  and  Shoe  Heel  Com- 
pany, to  dissolve  the  defendant's  corporation. 

In  mechanic's  lien  cases,  jurisdiction  is  without  reference  to  resi- 
dence, and  service  may  be  by  publication  (Laws  of  1863,  p.  861,  ch. 
500,  §  4). 

The  city  of  New  York  contains  all  that  is  within  the  county 
bounds  (3  Rev.  Stat.,  131). 

The  boundary  between  New  York  and  Kings  county,  is  the  actual, 
not  the  original,  low-water  line  on  the  Brooklyn  side  (Orr  v.  City  of 
Brooklyn,  36  .#".  T.,  661;  Atlantic  Pock  Co.  ®.  City  of  Brooklyn,  3 
Keyes,  444). 

As  to  residence  and  service,  the  clause  relating  to  one  or  more  of 
several  defendants  was  inserted  in  1852.  (See  3  Sandf.,  746;  and  1 
Abb.  Pr.  N.  S.,  34.)  If  there  is  only  one  defendant,  an  individual,  he 
must  be  a  resident,  or  be  served  in  the  city  (Kerr  v.  Mount,  28  W.  T., 
659).  The  jurisdiction  is  not  extended  by  section  227,  which  allows 
attachments  in  a  larger  class  of  cases  (Zeregal  v.  Benoist,  33  How. 
Pr.,  129). 

The  residence  need  not  be  averred  in  the  complaint  (8  Bosw.,  612; 
S.  C.,  17  AW.  Pr.,  110). 

If  one  resides  in  the  city,  service  may  be  made  in  any  part  of  the 
State  (Porter  a.  Lord,  ±  Abb.  Pr.,  43;  S.  C.,  13  How.  Pr.,  254). 

Voluntary  appearance  is  equivalent  to  service,  and  cannot  be  made 
under  protest  reserving  the  objection  of  want  of  due  service  (Mahany 
v.  Penman,  4  Duer,  603;  S.  C.,  1  Abb.  Pr.,  84;  and  seo  5  Sand/.,  423). 

Parties  served,  in  an  action  on  a  several  liability,  cannot  insist 
that  the  names  of  those  not  served  be  struck  out  (McKenzie  v.  Hack- 
staff,  2  E.  D.  Smith,  75). 

The  provision  as  to  "  contracts,"  includes  an  action  against  a  car- 
rier, founded  on  his  undertaking  and  a  breach  thereof  (7  Bosw.,  585). 

The  provision  as  to  removal  of  causes  is  not  applied  unless  good 
cause  is  shown  (4  Abb.  Pr.,  55;  2  Sandf.,  717).  Entitle  motion  papers 
in  the  court  where  the  action  was  brought :  order,  if  granted,  in  the 
supreme  court.  As  to  removal  by  certiorari,  see  11  Abb.  Pr.,  398. 

The  clause  "cause  of  aetion arising  "  in  the  city,  includes,  among 
others,  liability  of  an  indorser  on  a  note  payable  there  (8  Bosw.,  612; 
S.  C.,  17  Abb.  Pr.,  110). 
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The  complaint  alleged  that  the  defendants  were  a 
corporation,  duly  organized  under  the  general  incor- 
porating act  of  this  State,  and  transacted  its  business 
in  the  city  of  New  York.  That  the  plaintiff  had  recov- 
ered a  judgment  against  such  corporation,  upon  which 
an  execution  had  been  returned  unsatisfied,  and  that 
such  corporation  was  insolvent. 

The  relief  demanded  was  a  dissolution  by  the  judg- 
ment of  the  court,  of  the  defendant's  corporation,  &c. 

The  defendant  demurred  to  the  complaint,  stating 
as  ground  of  demurrer,  that  this  court  has  no  jurisdic- 
tion of  the  subject  of  the  action. 

The  ftemurrer  was  sustained  at  special  term,  and 
the  plaintiff  appealed. 

BY  THE  COURT.* — MONELL,  J. —  Previous  to  the 
abolition  of  the  court  of  chancery,  by  the  adoption  of 
the  Constitution  of  1846,  that  court  had  exclusive  ju- 
risdiction to  entertain  bills  for  the  dissolution  of  cor- 
porations. Neither  the  supreme  court,  nor  any  other 
common  law  court,  had  power  to  entertain  such  a  pro- 
ceeding (2  Rev.  Stat.,  463,  §  36). 

The  judiciary  act  of  1847  (Laws  of  1847,  ch.  280,  p. 
319,  §  16),  transferred  to,  and  vested  in,  the  supreme 
court,  all  the  equity  jurisdiction  and  powers,  which 
had  theretofore  been  possessed  by  the  court  of  chan- 
cery, which  included,  of  course,  its  jurisdiction  to  dis- 
solve corporations.  By  such  transfer,  the  jurisdiction 
over  such  cases,  became  exclusive  in  the  supreme  court, 
as  it  had  theretofore  been  exclusive  in  the  court  of 
chancery  ;  and  such  exclusive  jurisdiction  has  con- 
tinued in  the  supreme  court,  to  the  present  time,  un- 
less the  legislature  has,  since  the  passage  of  the  judi- 
ciary act,  conferred  a  like  jurisdiction  Tipon  other 
courts. 

The  superior  court  of  the  city  of  New  York,  was 

*  Present,  BAHBOUR,  Ch.  J.,  and  MONBLL  and  FKEEDMAN,  JJ. 
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created  by  the  legislature  in  1828,  with  a  common  law 
jurisdiction  only.  It  possessed  no  equity  power  or  ju- 
risdiction whatever. 

The  Constitution  of  1846  (Art.  14,  §  12),  continued 
the  court,  with  its  then  powers  and  jurisdiction,  until 
the  legislature  should  otherwise  direct. 

By  the  passage  of  the  Code  of  Procedure,  in  the 
year  succeeding  the  passage  of  the  judiciary  act,  the 
equity  jurisdiction,  which,  by  that  act,  was  vested  ex- 
clusively in  the  supreme  court,  was  bestowed,  in  part, 
upon  the  superior  court,  the  court  of  common  pleas,  and 
mayor' s  and  recorder' s  courts  of  cities,  and  to  the  extent 
that  each  of  these  courts  was  given  a  general  equity 
jurisdiction  (Bo wen  v.  Irish  Presby.  Cong.,  6  Bosw., 
246 ;  Bennett  «.  Le  Roy,  5  Abb.  Pr.,  56  ;  Forrest  0. 
Forrest,  6  Duer,  102  ;  affirmed  25  JV.  T.,  601). 

The  judiciary  article  of  the  constitution,  which  was 
adopted  in  1870,  section  12,  continued  the  superior 
court,  with  all  its  then  powers  and  jurisdiction,  and 
such  further  civil  and  criminal  jurisdiction  as  might 
thereafter  be  conferred  upon  it  by  the  legislature. 

Under  that  provision  of  the  Constitution,  the  supe- 
rior court  was  removed  from  the  interference  of  the 
lesislature,  except  to  increase  or  add  to  its  jurisdiction 
and  powers.  None  which  it  possessed  at  the  adoption 
of  the  article,  can  now  be  taken  away  or  diminished. 

Section  33  of  the  Code  of  Procedure  does  not,  in 
terms,  confer  upon  this  court  a  general  equity  jurisdic- 
tion. It  extends  its  jurisdiction,  to  certain  specified 
cases,  which  theretofore  were  of  exclusively  equitable 
cognizance  ;  such  as  actions  for  the  partition  of  lands, 
and  the  foreclosure  of  mortgages ;  and  then,  generally, 
1  'to  all  other  actions"  where  the  defendants  reside  or 
are  served  within  the  city  of  New  York. 

Thus  it  would  seem,  that  it  must  have  been  the  in- 
tention of  the  legislature,  to  make  the  jurisdiction  of 
the  superior  court,  as  respects  the  cause  of  action, 
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equal  and  co- extensive  with  the  jurisdiction  of  the  su- 
preme court ;  the  only  apparent  qualification  being,  in 
the  jurisdiction  over  the  person  of  the  defendant.  So 
that,  if  the  defendant  resides,  or  can  be  served  with 
process  within  the  city  of  New  York,  the  superior  court 
may  claim  jurisdiction  over  any  and  every  action,  of 
which  any  other  court  has  cognizance,  whether  the 
cause  of  the  action  be  of  an  equitable  or  legal  nature. 

In  speaking  on  this  subject,  in  a  case  where  the 
equity  jurisdiction  of  the  superior  court  was  attacked 
(Forrest  -o.  Forrest,  25  N.  Y.,  601),  Mr.  Justice 
WEIGHT  has  given  the  history  of  legislation  upon  the 
subject  of  a  somewhat  analogous  jurisdiction.  He  has 
shown  that  the  legislature  had  complete  power  over  the 
subject  of  divorces,  and  could  give  jurisdiction  over 
them,  to  any  tribunal ;  and  that  although  it  saw  proper 
to  confine  the  jurisdiction  to  the  court  of  chancery, 
while  that  court  was  in  existence,  it  was  never  de- 
prived of  the  right  to  extend  such  jurisdiction  to  any 
other  existing  court,  or  to  have  created  a  court  ex- 
pressly for  the  purpose  of  such  cases,  similar  to  the 
ecclesiastical  courts  of  England.  The  learned  judge 
concludes,  therefore,  that  it  was  competent  for  the  leg- 
islature to  vest  such  jurisdiction  in  the  superior  court ; 
and  that  an  action  for  divorce  was  embraced  among 
the  "  other  actions "  to  which  the  jurisdiction  of  that 
court  was  extended  by  section  33  of  the  Code. 

The  theory  of  the  decision  in  the  Forrest  case,  is, 
that  by  the  Code,  the  distinction  between  actions  at 
law  and  suits  in  equity  being  abolished,  and  one  form 
of  action  provided,  which  is  denominated  a  civil  action, 
the  only  question  which  can,  in  any  case,  arise,  is 
whether  the  proceeding  is  an  "  action"  within  the 
meaning  of  that  word,  as  used  in  the  Code.  If  it  is  an 
action,  then  that  clearly,  the  superior  court  is  vested, 
by  section  33,  with  jurisdiction  over  it. 

In  the  case  before  us,  the  question  might  be  regarded 
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as  sufficiently  answered  by  a  mere  reference  to  the 
plaintiff's  proceeding  to  obtain  the  relief  he  seeks. 
There  is  a  summons  in  the  usual  form,  and  a  complaint, 
stating  a  cause  of  action,  within  the  provision  of  the 
Revised  Statutes  relating  to  proceedings  against  cor- 
porations in  equity  ;  and  a  demand  for  the  appropriate 
relief.  It  has,  therefore,  all  the  characteristics  and  ele- 
ments of  an  action,  in  the  form  prescribed  by  the 
Code. 

The  proceeding  for  the  sequestration  of  the  property 
of  an  insolvent  corporation  was  required  by  the  statute 
to  be  instituted  by  "petition"  to  the  chancellor,  with 
a  further  provision  for  a  final  decree.  The  form  of  the 
proceeding,  therefore,  as  well  as  the  peculiar  jurisdic- 
tion over  the  subject  matter,  was  fixed  and  created  by 
the  legislature  ;  and  being  the  mere  creation  of  the 
statute,  could  be  changed,  modified  or  enlarged,  by  the 
power  creating  it. 

Although  the  "second"  part  of  the  Code,  until 
otherwise  provided,  is  not  to  affect  proceedings  against 
corporations,  as  provided  in  the  title  of  the  Revised 
Statutes,  before  referred  to  (Code,  §  471),  yet,  when  in 
consequence  of  such  proceedings,  a  civil  action  shall 
be  brought,  such  action  shall  be  conducted  in  conform- 
ity to  such  part. 

The  plaintiff  has,  therefore,  brought  an  action,  in 
the  manner  and  form  prescribed  by  the  second  part  of 
the  Code. 

It  cannot  be  supposed,  I  think,  that  the  legislature 
intended  to  do  more  or  otherwise,  than  to  merely  pre- 
serve certain  peculiar  remedies  which  had  been  pro- 
vided by  statute,  thus  leaving  the  remedies  intact, 
but  requiring  that  in  pursuing  them,  if  it  was  neces- 
sary to  bring  an  action,  the  action  should  conform  to  the 
new  Code  of  Procedure.  Among  the  remedies  thus 
qualifiedly  excepted  from  the  operation  of  the  second 
part  of  the  Code,  is  the  remedy  a  creditor  of  an  insol- 
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vent    corporation   has,    against   the    corporation,    to 
sequester  its  property,  and  annul  its  corporate  powers. 

It  is  only  by  statute  that  an  inquisitorial  power  is 
given  to  any  court  over  corporate  bodies.  The  court 
of  chancery  had  no  jurisdiction  over  such  bodies,  until 
it  was  given  by  the  legislature  (Attorney- General  v. 
Utica  Ins.  Co.,  2  Johns.  C%.,  371 ;  Verplank  v.  Mer.  Ins. 
Co.,  1  Edw.,  84).  Hence,  as  was  said  in  the  Forrest 
case,  it  was  and  is  competent,  for  the  legislature  to  give 
the  jurisdiction  over  such  bodies  to  any  court  or  courts, 
and  to  prescribe  the  form  of  procedure,  to  secure  the 
remedies  given  by  the  statute. 

The  word  "petition,"  only,  is  used  in  section  36, 
but  the  chancellor  gave  to  it,  its  broad  signification, 
namely,  a  prayer  to  the  court,  saying,  that  every  bill 
was  a  petition  for  relief.  He,  therefore,  in  two  cases, 
sustained  a  Mil  (Judson  v.  Rowie  Galena  Co.,  9 Paige, 
598  ;  Morgan  v.  New  York  &  Albany  R.  R.  Co.,  10  Id., 
290). 

If,  therefore,  the  remedy  provided  by  the  statute, 
could  have  been  enforced  by  bill  in  equity,  before  the 
Code,  then  it  is  clear  that  it  can  be  now  pursued  by  ac- 
tion ;  and  that  the  latter  is  an  entirely  appropriate 
form  of  procedure. 

I  have  not  found  it  necessary  to  look  to  the  third, 
subdivision  of  section  33  of  the  Code  to  find  a  conferred 
jurisdiction  in  this  court.  That  subdivision  embraces, 
in  terms,  actions  against  corporations  for  the  recovery 
of  any  debt  or  damages  ;  and  also  u  upon  any  cause  of 
action"  arising  within  the  State,  which  would  seems  to 
be  sufficiently  comprehensive,  to  include  a  creditor's 
remedy  under  the  provisions  of  the  Revised  Statutes. 

But  as  I  have  not  found  it  necessary  to  rely  upon 
that  subdivision,  for  the  requisite  jurisdiction  in  this 
court,  over  the  subject  of  this  action,  and  having  found 
sufficient  in  the  "second"  subdivision,  as  explained 
by  the  Forrest  case,  to  sustain  the  action  in  this  court. 
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I  am  not  embarrassed  by  the  two  decisions  in  this 
court,  adverse  to  the  views  I  have  expressed  (Kattens- 
troth  v.  Astor  Bank,  2  JDuer,  632 ;  Brahe  v.  Pythag- 
oras Asso.,  4  Id.,  658). 

These  decisions,  which  were  before  the  decision  of 
the  Forrest  case,  were  put  upon  the  ground  that  subdi- 
vision 3  did  not  reach  to  inquisitorial  actions  or  pro- 
ceedings against  corporations  under  the  Revised  Stat- 
utes. The  court  did  not  examine  subdivision  2,  but 
confined  itself  to  a  construction  of  subdivision  3  only. 

I  am,  therefore,  of  the  opinion  that  the  case  before 
us  is  an  action,  within  the  meaning  of  the  Code,  and  as 
such,  this  court  has  jurisdiction  over  it. 

The  order  sustaining  the  demurrer  should  be  re- 
versed, with  leave  to  withdraw  the  demurrer  and 
answer  on  payment  of  costs. 


REDMOND  against  THE  ENFIELD  MANUFAC- 
TURING COMPANY. 

Supreme  Court,  First  District ;  Special  Term, 
November,  1872. 

POWER  OF  COURT  TO  COMPEL  DISTRIBUTION  OF  AS- 
SETS OF  FOREIGN  CORPORATION. 

The  courts  of  this  State  have  no  jurisdiction  over  a  foreign  corpora- 
tion, so  as  to  compel  a  distribution  of  the  assets  among  the  stock- 
holders, even  where  the  trustees  are  resident  here. 

A  court  of  equity  may  interfere  by  way  of  injunction  or  receivership, 
to  prevent  a  fraud  upon  the  company;  but  where  no  fraud  is  made 
out,  and  the  directors  are  discharging  their  duties  in  preparing  to 
•wind  up  the  company  in  the  mode  directed  by  the  stockholders, 
and  not  in  violation  of  the  laws  of  the  State  that  created  it,  the 
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court  will  not,  in  the  case  of  a  foreign  corporation,  direct  a  division 
of  its  assets,  either  in  whole  or  in  part,  among  the  stockholders. 

William  Redmond  brought  this  action  to  compel 
distribution  of  assets  of  defendant,  a  foreign  corpora- 
tion, among  the  stockholders. 

IN  GRAHAM,  P.  J. — The  principal  question  in  this 
case  is  whether  the  courts  of  this  State  have  jurisdiction 
over  a  foreign  corporation  so  as  to  compel  a  distribu- 
tion of  the  assets  among  the  stockholders,  even  where 
the  trustees  are  resident  in  this  State. 

There  is  no  doubt  of  the  right  of  a  court  of  equity 
to  interfere  by  way  of  injunction  or  a  receivership,  to 
prevent  a  fraud  upon  the  company  or  the  stockholders, 
or  to  aid  a  receiver  duly  appointed  by  the  courts  of  the 
State  where  the  corporation  had  its  origin,  in  obtaining 
possession  of  the  property  for  the  use  of  the  company. 

But  where  no  fraud  is  made  out,  and  where  the 
directors  are  discharging  their  duties  in  preparing  to 
wind  up  the  company,  in  the  mode  directed  by  its 
stockholders,  and  not  in  violation  of  the  laws  of  the 
State  that  created  it,  I  do  not  think  this  court  has  any 
jurisdiction  over  the  corporation  that  would  authorize 
a  judgment  directing  a  division  of  its  assets,  either  in 
whole  or  in  part,  among  its  stockholders.  Where  a 
citizen  of  this  State  is  a  creditor,  and  such  jurisdiction 
is  necessary  for  the  collection  of  the  debt  due  him,  the 
court  may  enjoin  any  property  of  such  corporation 
and  apply  it  to  the  payment  of  such  claim,  but  that  is 
not  this  case.  This  is  merely  the  case  of  a  stockholder 
who  seeks  to  obtain  a  distribution  among  the  stock- 
holders of  a  part  of  the  funds  of  a  foreign  corpora- 
tion. 

I  had  occasion  to  examine  this  question  to  some  ex- 
tent in  Howell  v.  Chicago  &r  N.  Western  Railway  Co. 
(51  Barb.,  378),  and  therein  expressed  my  opinion 
upon  this  question  of  jurisdiction,  as  proposed  in  that 


334         ABBOTT'S  PKAOTICE  KEPORTS. 

Redmond  v.  Enfield  Manufacturing  Co. 

case,  to  restrain  the  making  a  dividend,  where  no  fraud 
or  illegality  was  shown,  and  came  to  the  conclusion 
that  in  the  absence  of  such  proof  of  fraud,  where  the 
party  has  an  ample  remedy  in  the  State  where  the  cor- 
poration has  a  legal  existence,  the  courts  here  should 
decline  to  exercise  in  such  case  any  equitable  jurisdic- 
tion. In  Merrick  v.  Van  Santvoord  (34  N.  Y.,  208), 
the  right  of  a  court  of  this  State  to  interfere  with  the 
franchise  of  a  foreign  corporation  was  denied,  and  the 
same  conclusion  was  adopted  in  4  Johns.  C7i.,  371,  as  to 
a  misuser  of  the  powers  of  a  foreign  corporation. 

To  attempt,  by  a  judgment  of  this  court,  to  compel 
a  foreign  corporation  to  distribute  its  assets  among 
stockholders,  because  some  of  the  directors  were  resi- 
dent here,  or  because  some  of  the  funds  were  within 
the  jurisdiction  of  the  court,  would  be  assuming  a 
power  which  the  court  ought  not  to  exercise,  and  ren- 
dering a  judgment  which  could  not  be  enforced  against 
the  company  in  the  place  of  its  existence. 

By  the  resolutions  adopted  by  its  stockholders  the 
directors  were  ordered  to  convert  all  the  property  into 
money,  and  to  pay  the  debts  before  making  any  divi- 
dend. 

The  object  of  the  plaintiff  is  to  cause  such  dividend 
to  be  made,  in  part,  before  the  conditions  required  by 
the  stockholders  are  fulfilled.  It  may  be  that  the 
courts  of  Connecticut  may  make  such  order  ;  but  as  it 
appears  by  the  affidavits  of  Mr.  Perkins,  no  such  par- 
tial dividend  has  been  ordered  there  in  any  case  pre- 
vious to  the  present. 

Upon  the  merits,  I  am  of  the  opinion,  that  the  only 
ground  on  which  the  plaintiff  rests  his  case  is  fully 
denied,  viz  :  that  the  fund  here  is  in  danger,  from  the 
supposition  that  it  is  used  by  the  bankers  with  whom  it 
has  been  deposited,  for  the  purposes  of  the  individual 
directors.  The  affidavits  on  the  part  of  the  defendants 
show  that  the  funds  have  not  been  so  used ;  that  they 
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are  not  used  for  any  speculations  in  stock,  but  are  de- 
posited in  the  usual  course  of  business  with  the  bank- 
ers who  have  heretofore  transacted  the  business  of  the 
company,  and  who  had  from  time  to  time  advanced 
large  sums  of  money  to  the  corporation  for  years 
past.  It  is  also  shown  that  the  house  with  whom  the 
money  is  deposited  is  amply  responsible  in  a  much 
larger  sum  than  is  now  in  question. 

I  concur  with  Justice  BARRETT  in  his  opinion,  de- 
livered in  the  former  action,  that  there  is  nothing  in 
these  papers  to  warrant  the  appointment  of  a  receiver. 

I  think,  therefore,  the  motion  must  be  denied. 


BEADLESON  against  KNAPP. 

Supreme  Court,  First  District ;  Special  Term,  May, 

1872. 

REMOVAL  OF  TRUSTEE  UNDER  RAILROAD  MORTGAGE. — 
RIGHTS  OF  MAJORITY  OF  BONDHOLDERS. 

A  person  who  is  a  trustee  under  two  railroad  mortgages,  will  not  be 
removed  from  his  trusteeship  on  the  application  of  a  majority  in  in- 
terest of  the  bondholders  under  the  first  mortgage,  on  the  ground 
that  he  declines  to  employ  counsel  for  the  foreclosure  of  the  first 
mortgage,  selected  by  such  majority,  and  declines  to  elect  to  act  as 
trustee  only  under  one  of  the  mortgages,  and  to  resign  his  trustee- 
ship under  the  other. 

So  held,  in  a  case  where  it  was  not  clear,  but  that  the  action  of  the 
trustee  was  the  result  of  sound  judgment,  and  not  against  the  in- 
terest of  any  bondholders. 

It  seems,  that  the  right  of  removal  is  not  absolute,  upon  the  applica- 
tion of  a  majority  of  the  bondholders.  The  removal  is  not  to  be 
capriciously  made. 
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Beadleson  and  others  applied  to  the  court  by  peti- 
tion, to  remove  Shepherd  Knapp  as  trustee  of  two 
mortgages,  made  by  the  Avenue  C  Railroad  Company, 
upon  its  road,  &c.,  and  for  the  appointment  of  a  suc- 
cessor. The  grounds  of  the  application  appear  in  the 
opinion. 

LEONAED,  J. — This  application  is  made  by  a  major- 
ity  in  interest  of  the  bondholders  under  the  first  mort- 
gage, covering  a  portion  only  of  the  railroad. 

Mr.  Knapp  is  also  trustee  under  the  second  mort- 
gage upon  the  same  portion  of  the  railroad,  upon 
which  there  is  no  other  mortgage  lien. 

The  only  complaint  against  him  as  trustee  is,  that 
he  declines  to  employ  counsel  for  the  foreclosure  of  the 
first  mortgage,  selected  by  a  majority  in  interest  of  the 
bondholders  under  that  mortgage,  and  also  declines  to 
elect  to  act  as  trustee  only  under  one  of  the  said  mort- 
gages, and  to  resign  his  trusteeship  under  the  other. 

There  is  clearly  nothing  affecting  his  character  for 
integrity  embraced  in  these  charges.  And  it  is  by  no 
means  clear  that  he  is  not  acting  with  sound  judgment 
in  declining  to  act  separately  in  foreclosing  either  of 
the  said  mortgages  in  which  he  is  named  as  the  trustee, 
upon  the  default  which  has  occurred.  The  question  as> 
to  whether  the  road  shall  be  sold  under  foreclosure  in 
parcels,  according  to  the  portion  included  in  the  first 
mortgage,  may  be,  and  probably  is,  one  of  nice  discre- 
tion, to  be  judicially  determined  by  the  court,  after 
evidence  has  been  taken  showing  how  such  a  sale  may 
affect  the  interests  of  the  bondholders  under  both 
mortgages,  and  also  the  stockholders  of  the  railroad 
corporation. 

If  the  property  mortgaged  will  clearly  bring  more 
than  sufficient  to  satisfy  both  mortgages,  by  selling  the 
road  in  one  parcel  as  a  whole,  while  it  might  prove  in- 
sufficient to  satisfy  the  one  or  the  other  of  the  mort- 
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gages,  if  sold  in  separate  portions,  a  case  would  arise 
where  the  court  would  be  justified  in  considering  the 
rights  of  the  stockholders,  on  a  foreclosure  sale,  and 
the  subject  should  be  decided  upon  equitable  discre- 
tion. 

There  are  other  aspects  also  in  which  the  question 
might  be  presented  for  the  exercise  of  equitable  power 
as  to  the  order  or  manner  of  the  sale.  Clearly  the 
rights  of  the  bondholders  secured  by  the  first  mort- 
gage, are  to  be  protected,  so  as  to  secure,  if  possible, 
the  full  amount  due  ;  and  the  sale  of  the  portion  mort- 
gaged thereby  in  a  separate  parcel  would  be  justly  re- 
quired, if  a  large  deficiency  would  arise  by  a  sale  of 
the  whole  road  in  one  parcel.  I  am  inclined  to  the 
opinion  that  Mr.  Knapp  has  not  acted  unwisely,  nor 
against  the  interests  of  either  of  the  two  classes  of  bond- 
holders by  prosecuting  both  mortgages  to  a  decree  of 
foreclosure  in  one  action,  and  without  giving  any  pref- 
erence to  the  one  or  the  other. 

The  subject  of  the  order  of  the  sale  of  the  property 
mortgaged  will  be  for  the  court  to  decide  in  view  of  all 
the  facts  to  be  presented  at  the  trial,  on  that  question, 
and  as  may  be  consistent  with  the  rights  of  the  two 
classes  of  bondholders. 

I  do  not  consider  the  right  of  removal  absolute  upon 
the  application  of  a  majority  of  the  bondholders.    The ' 
removal  is  not  to  be  capriciously  made,  nor  without  suf- 
ficient grounds. 

The  motion  is  denied,  but  without  costs. 
w.  s. — xiii— 22 
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LANDERS  against  THE  STATEN  ISLAND  RAIL- 
ROAD  COMPANY. 

City  Court  of  Brooklyn  ;  General  Term,  November , 

1872. 

POINTS  ON  APPEAL. — JURISDICTION  OF  THE  CITY 

COURT. — LIABILITY  FOR  PERSONAL  INJURIES 

INFLICTED  ON  SUNDAY. — THE  POLICY  OF 

THE    SUNDAY    LAW. — THE   ACT    OF 

CONGRESS  AND  THE  COMMON  LAW. 

The  brief  of  counsel  for  appellants  should  reasonably  direct  the  at- 
tention of  the  appellate  court  to  such  features  of  the  case  at  least, 
as  most  plainly  present  the  questions  upon  which  the  reversal  of 
the  judgment  is  asked;  and  if  this  is  not  done  the  court  may  re- 
fuse to  examine  euch  questions. 

Under  the  act  of  1871  (Laws  of 1871,  p.  555,  ch.  282),  the  city  court  of 
Brooklyn  has  jurisdiction  where  the  plaintiff  resides  in  Brooklyn, 
although  the  defendant  does  not  do  business  in  said  city  and  is 
served  with  the  summons  in  the  city  of  New  York. 

Under  the  amendment  of  the  Constitution  (art.  6,  §  12,  amended  in 
1869),  and  the  acts  of  the  legislature  passed  under  the  authority 
thereby  conferred,  the  city  court  of  Brooklyn,  as  reorganized, 
ceased  to  be  a  court  of  inferior  and  limited  jurisdiction. 

Carriers  of  passengers  having  their  boats  in  use  on  Sunday,  and  re- 
ceiving persons  on  board,  are  liable  for  personal  injuries  suffered 
by  them  from  the  negligence  of  the  carrier's  servants,  notwith- 
standing the  statutes  respecting  travel  on  Sunday.* 

The  statute  which  prohibits  work,  labor  and  traveling  on  Sunday, 
was  intended  to  encourage  the  quiet  and  proper  observance  of  that 
day ;  and  does  not  apply  to  a  case  where  peaceable  persons  needing 
recreation  and  fresh  air  for  the  health  of  themselves  or  their  chil- 
dren, go  upon  a  ferry  boat  for  a  short  excursion. 

8uch  persons  are  not  traveling  in  the  sense  of  the  statute. 

It  was  not  the  intention  or  policy  of  the  statute    to  protect  the  car- 

*  See  Merritt  c.  Earle  (29  N.  Y.,  115),  a  case  recognizing  the  same 
principle,  which  does  not  seem  to  have  been  brought  to  the  atten- 
tion of  the  court  in  this  case. 
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riers  of  passengers  from  liability  for  mismanagement  in  carrying 
passengers  on  Sunday. 

The  defendants  were  bound  to  use  the  highest  degree  of  care  and 
skill  for  the  protection  of  their  passengers. 

The  act  of  Congress  passed  February  28,  1871,  as  to  the  inspection 
and  licenses  of  steam  vessels,  was  intended  to  provide  for  the  better 
security  of  life,  and  comes  in  aid  of  the  common  law.  To  carry  more 
steam  than  allowed  under  that  act,  is  negligence,  as  matter  of  law.* 

Appeal  from  a  judgment. 

Three  separate  actions  were  brought  by  administra- 
tors, to  recover  damages  sustained  by  the  death  of 
John  Madden,  Michael  Kelly  and  Patrick  Landers,  re- 
spectively, while  on  board  the  steamboat  Westfield,  on 
Sunday,  July  30,  1871,  and  were  severally  tried  before 
Judge  NEILSON  and  a  jury. 

The  Westfield  was  owned  by  the  defendants,  and  at 
the  time  of  the  accident  was  engaged  upon  the  ferry 
from  New  York  to.Staten  Island.  The  accident  occurred 
between  the  hours  of  one  arid  two  o'clock  in  the  after- 
noon of  Sunday.  The  boat  was  in  the  ferry  slip  on  the 
New  York  side,  making  ready  to  start  on  her  trip, 
when  suddenly  the  boiler  exploded,  killing  a  large 
number  of  passengers,  and  among  others,  Kelly,  Mad- 
den and  Landers.  A  verdict  was  rendered  in  each  case 
for  the  full  amount  allowed  by  statute,  and  from  the 
judgment  entered  thereon,  the  defendant  appealed  to 
the  general  term  of  this  court.  Thy  appeals  are  sub- 
mitted together,  the  cases  being  alleged  to  involve 
points  of  error  common  to  all. 

The  charge  of  Judge  NEIL  SON  in  the  first  of  the 
cases,  the  charges  in  the  other  cases  being  of  like  char- 
acter, is  as  follows : 

Gentlemen  of  the  Jury :— It  remains  for  me  to  dis- 
charge a  duty  which  is  imposed  upon  me,  and  which  is 
to  afford  you  any  assistance  I  can  to  enable  you  to  dis- 

*  See  Swarthout  v.  New  Jersey  Steamboat  Co.,  43  N.  Y.,  208. 
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charge  the  more  burdensome  duty  that  rests  upon  you. 
As  you  have  learned  from  the  testimony,  the  defend- 
ants, an  incorporation,  had  in  use  on  July  30  last  a 
steamboat,  the  "  Westfield,"  used  in  carrying  passen- 
gers from  the  city  of  New  York  to  Staten  Island.  The 
plaintiff  and  her  husband  and  child  were  passengers  on 
the  "Westfield"  at  the  time  of  the  explosion,  and  the 
husband  was  killed.  It  does  not  seem  to  admit  of 
much  doubt,  perhaps  none,  that  that  loss  of  life  was 
occasioned  by  that  explosion,  yet  it  stands  as  a  ques- 
tion of  fact  for  you.  It  would  seem  to  be  admitted  in 
the  answer  of  the  defendants,  and  when  a  thing  is  ad- 
mitted in  the  answer  that  supersedes  the  necessity  of 
proof.  The  plaintiff,  having  taken  out  letters  of  ad- 
ministration, brings  this  action  to  recover  the  damages 
suffered  by  that  death. 

This  peculiar  action,  not  known  to  the  common  law, 
has  been  created  by  the  statute.  OUT  statute  provides, 
in  substance,  that  damages  to  the  extent  of  five  thou- 
sand dollars,  to  be  estimated  with  reference  to  the  pecu- 
niary loss  or  injury,  may  be  lecovered  by  the  repre- 
sentatives of  the  deceased  for  the  benefit  of  the  widow 
and  next  of  kin,  if  such  death  was  caused  by  a  wrong- 
ful act,  neglect,  or  default.  The  words  used  are  com- 
prehensive, and  are  put  disjunctively — wrongful  act, 
neglect,  or  default.  The  case,  too,  must  be  such  that 
the  deceased,  had  he  survived,  might  have  had  an  ac- 
tion to  recover  damages  for  the  personal  injury. 

All  such  actions  are  grounded  in  negligence.  The 
plaintiff  charges  the  negligence  upon  the  defendant,  and 
is  bound  to  sustain  that  charge.  The  negligence  of  the 
defendant  is  an  indispensable  element  of  the  case.  By 
the  term  negligence  is  intended  the  want  of  that  care 
which,  under  the  circumstances  of  the  particular  case, 
might  reasonably  be  expected  from  one  of  mature  age, 
and  possessed  of  forethought  and  prudence.  But  .the 
degree  of  care  is  not  the  same  in  all  cases.  The  rela- 


NEW  SERIES :  VOL.  XIII.  341 

Landers  c.  Staten  Island  Railroad  Co. 

tions  of  the  parties,  and  the  nature  of  the  particular 
transaction  which  brings  them  together,  enter  into  the 
question.  ,In  this  instance  steam  power  was  used  in 
transporting  passengers.  The  relations  which  existed 
between  the  defendants  and  the  deceased,  are  quite 
clear  and  beyond  dispute,  and  before  you  proceed  to 
examine  the  testimony  bearing  upon  the  question  of 
negligence,  it  is  necessary  that  you  should  have  in  your 
mind  clearly,  the  degree  of  care  which  was  due  from 
the  defendants,  as  carriers,  to  the  deceased  as  a  passen- 
ger on  their  boat. 

The  rule  is  this :  The  defendants,  in  receiving  the  de- 
ceased as  a  passenger  on  the  "  Westfield,"  were  bound 
to  carry  him  safely  so  far  as  human  forethought  would 
go,  using  the  utmost  care  and  diligence  in  respect  to 
their  means  of  conveyance,  the  boat,  the  use  and  con- 
trol of  the  steam  power,  and  faithfully  to  do  all  that 
human  skill  and  forethought  and  the  application  off 
known  scientific  methods  would  have  enabled  them  to 
do  for  the  protection  of  the  passengers. 

The  case  confronts  you  in  a  double  aspect :  first,  as 
to  the  condition  of  the  boiler,  machinery  and  applian- 
ces, which  should  have  been  in  proper  order  and  fit  for 
use,  so  far  as  that  could  have  been  secured  by  care  and 
skill ;  second^  as  to  the  steam  power,  that  should  have 
been  attended  to  and  managed  with  the  greatest  care, 
skill  and  vigilance,  and  with  the  use  of  the  known  and 
adequate  appliances. 

As  to  each  of  the  branches  of  the  case  you  will  con- 
sider what  was  done,  what,  if  anything,  was  omitted  or 
neglected,  and  thus  bring  yourselves  to  the  determina- 
tion of  the  question,  whether  or  not,  that  death  was 
caused  by  a  wrongful  act,  neglect,  or  default. 

To  be  more  specific :  You  will  inquire,  first,  whether 
this  boiler,  in  view  of  the  use  to  which  it  had  been  ap- 
plied, had  or  had  not  been  properly  examined  and  re- 
paired within  a  reasonable  time  prior  to  this  explosion. 
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Second,  whether  or  not  its  age  should  or  should  not  have 
furnished  an  admonition  to  have  more  frequent  and 
painstaking  tests  applied,  if  any  could  have  been,  to  find 
indications  of  weakness  in  the  boiler.  Third,  whether 
or  not  the  then  condition  of  the  boiler  justified,  in  the 
exercise  of  the  utmost  care  and  skill,  the  use  or  pres- 
ence of  steam  power  to  the  extent  it  was  allowed  to  ac- 
cumulate on  this  occasion.  Fourth,  whether  or  not 
the  steam  was  allowed  to  increase  too  freely  without 
sufficient  provision  for  its  escape.  Fifth,  whether  or 
not  the  persons  then  and  there  in  charge  possessed  the 
proper  experience,  and  skill,  and  prudence,  and  if 
they  were  so  possessed,  then  whether  they  were  in  fact 
sufficiently  vigilant  in  the  discharge  of  their  duty. 

Other  specific  points  will  doubtless  occur  to  you. 
But  you  are  to  consider  such,  and  the  like  Questions, 
with  a  view  to  the  negligence  charged,  the  wrongful 
act,  neglect,  or  default  mentioned  in  the  statute. 

You  will  bear  in  mind  that  this  corporation  acted, 
and  was  then  and  there  represented,  by  its  agents  and 
employees.  What  was  done  or  neglected  to  be  done, 
was  the  act,  neglect  or  default  of  the  defendants,  as 
much  so  as  if  corporations  could  have  been  there  in  ac- 
tual personality.  In  contemplation  of  law,  they  were 
present.  The  due  sense  of  this  leads,  or  should  lead, 
corporations  to  select  fit  and  proper  agents,  men  of 
skill  and  vigilance,  and  inspire  the  agents  themselves 
with  a  due  sense  of  the  trust  assumed  by  them. 

I  have  thus  stated  to  you  the  rule  of  law  applicable, 
and  indicated  some  of  the  special  points  of  inquiry 
most  directly  involved.  It  is  your  duty  to  accept 
fully,  and  without  a  shade  of  mental  reservation,  the 
rules  of  law  stated.  The  court  has  a  right  to  claim 
that;  your  sworn  duty  imposes  that.  Thus,  and  only 
thus,  do  you  cooperate  with  the  court  in  the  discharge 
of  an  important  duty.  But,  on  the  other  hand,  I  wish 
to  pay  a  like  degree  of  respect  to  your  great  office. 
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You  are  the  sole  judges  of  the  weight  of  the  testimony, 
and  of  the  credibility  of  the  witnesses.  A  sense  of  this 
restrains  me  from  commenting  upon  the  proofs  at  large, 
and  from  indicating  to  you  what  my  own  opinions  may 
be  on  the  questions  of  fact  involved.  If  I  could  do  so, 
I  would  avoid  disclosing  what  my  convictions  may  be 
on  this  evidence.  It  may  well  be  that  my  convictions 
may  agree  with  yours.  It  may  well  be,  also,  that  your 
apprehension  may  have  enabled  you  to  see  through 
any  disguise  I  may  have  attempted  to  assume  in  my 
wish  of  not  intruding  upon  your  province  in  respect  to 
the  facts.  But,  however  that  may  be,  you  will  sympa- 
thize with  my  wish  to  have  the  law  properly  adminis- 
tered, and  the  facts  properly  applied,  as  I  shall  sym- 
pathize with  your  wish  and  determination  to  mete  out 
fall  and  exact  justice  between  these  parties. 

Without  pausing  to  indicate  the  characteristic 
proofs  which  have  been  fully  brought  to  your  notice  by 
counsel,  it  is  proper  that  I  should  call  your  attention  to 
some  points  of  the  testimony  in  the  case,  in  respect  to 
which  you  should  not  be  unduly  influenced. 

First.  Witnesses  have  been  examined,  who,  by 
reason  of  their  special  experience  and  studies  as  to 
steam  and  steam  boilers,  take  the  character  of  experts, 
and,  contrary  to  the  usual  course  of  examination  of 
witnesses,  are  allowed  to  give  their  opinions.  This  is  a 
kind  of  proof  calling  for  great  scrutiny.  It  is  often 
dangerous,  seldom  conclusive.  But  opinions  upon 
questions  of  skill  and  science  are  to  be  heard,  and  are 
to  receive  such  respect  as  the  jury  may  think  them  en- 
titled to.  You  will  consider  the  character  and  special 
qualifications  of  the  witnesses — the  reasonableness  of 
the  opinion  given,  the  contradiction,  if  any,  and  accept 
what,  and  only  what,  satisfies  your  conscience  and 
judgment.  Such  witnesses  differ.  Of  that,  you  had 
significant  illustrations.  They  could  not  be  uniform, 
even  as  to  the  hammer  test,  a  test  in  respect  to  which 
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you  may  well  have  opinions.  But  you  will  deal  with, 
those  witnesses  as  you  think  best.  I  have  no  right  to 
say  what  you  should  believe  or  disbelieve.  But  it  is 
my  duty  to  caution  you  to  scrutinize  the  testimony  of 
these  opinions,  and  to  distinguish  between  facts  secular 
and  scientific,  on  the  one  hand,  and  mere  opinions  or 
speculations  on  the  other.  You  are  not  to  be  con- 
trolled by  the  mere  opinion  of  any  witness,  if  in  con- 
flict with  the  opinion  which  you  may  adopt  upon  your 
enlarged  examination  of  the  case. 

In  the  next  place,  I  have  to  call  your  attention  to 
what  has  been  said  about  the  hidden  mysteries  of 
steam,  and  the  conflicting  theories  which  have  existed 
as  to  the  causes  of  steam  boiler  explosions.  Such  no- 
tions always  creep  into  cases  of  this  description,  and 
tend  to  cast  a  shadow  over  the  facts,  and  darken  the 
judgment.  It  matters  little  how  experts  and  scientific 
men  may  differ  as  to  mere  latent  possibilities.  So  long 
as  steam  is  hot,  and  the  inside  of  the  boiler  an  uncom- 
fortable place  for  the  student,  there  may  remain  room 
for  speculation.  But  you  should  not  allow  yourselves 
to  be  discouraged  in  the  free  discharge  of  your  duty  by 
modest  doubts  in  respect  to  unattained  acquisitions. 
Without  being  fully  initiated  into  the  mysteries  of 
steam — mysteries  which  Nature  with  a  firm  hand,  still 
holds  in  reserve,  you  may  consider  whether  we  have 
not  sufficient  knowledge  for  all  practical  purposes — 
know  that  boilers  may  be  defective,  that  steam  can  be 
managed  and  controlled  by  the  use  of  proper  methods, 
and  the  exercise  of  due  care. 

In  the  next  place,  I  wish  to  caution  you  as  to  the 
circumstances  proved,  and  referred  to  by  counsel,  to 
wit,  that  the  directors  of  this  company  living  on  Staten 
Island,  travel  on  these  boats.  The  evidence  on  that 
subject  was  objected  to  by  plaintiff's  counsel,  but  I 
thought  proper  to  receive  it.  The  fact  is  before  you 
that  the  directors  went  upon  the  boats  of  this  com- 
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pany  to  and  from  New  York  daily.  It  was  due  to  them 
that  the  fact  should  appear.  It  goes  to  their  good 
faith,  but  it  does  not  touch  the  vital  question  before  you. 
It  may  be  that  those  directors  had  faith  in  their  boat 
when  they  should  not  have  had,  in  the  skill  and  care 
and  prudence  of  the  men  employed  when  they  should 
not  have  had,  and  their  presence  or  absence  on  these 
boats  leaves  the  vital  question  for  you  to  examine,  and 
is  not  at  all  covered  by  the  circumstance  that  they  had 
faith  in  the  boats  or  in  the  men. 

I  have  further  to  say,  that  you  should  dismiss  from 
your  minds  all  extraneous  matters.  It  has  been  stated 
to  you,  and,  I  think,  stated  with  undue  freedom,  as  if 
it  were  a  fact  in  the  case  proved  before  you,  that  there 
are  a  great  many  of  these  cases,  and  that  a  recovery 
in  each  would  amount  to  a  great  deal  of  money,  and 
that  the  company  would  be  ruined.  I  need  hardly  say 
to  gentlemen  of  your  intelligence,  that  there  is  no  such 
evidence  before  you,  and  that  it  is  becoming  in  you,  as 
a  matter  of  self-respect,  as  well  as  due  to  the  court  and 
to  the  parties,  that  you  discharge  from  your  minds  all 
sense  of  any  such  matter.  You  will  try  this  case  as  if 
this  were  the  only  case,  irrespective  of  the  question 
whether  the  defendants  will  suffer  or  not. 

I  have  already  called  your  attention  to  the  double 
aspect  of  the  case ;  first,  as  to  the  boiler  and  appur- 
tenances; and,  second*  as  to  the  accumulation  of  steam. 
It  seems  to  me  that  the  second  of  these  branches  of  the 
case  may  be  the  most  deserving  of  your  attention. 
There  were  safety-valves  for  the  discharge  of  the  steam, 
and  the  question  arises  :— first,  whether  these  valves,  if 
put  in  full  operation,  would  have  passed  off  the  excess 
of  steam.  Second,  whether  the  valves  were  put  in 
proper  use  to  relieve  the  steam.  Third,  did  the  engi- 
neer devote  to  the  steam  and  to  the  use  of  the  safety- 
valves,  the  high  degree  of  care  and  skill  proper  to  the 
exigency,  or  not.  These  inquiries  are  for  you.  In  this 
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connection  I  call  your  attention  to  the  act  of  Congress, 
which  is  set  up  in  the  defendant's  answer,  under  which 
they  had  this  test  of  the  boat  in  June — a  few  weeks  be- 
fore the  accident — when  the  certificate  was  given. 

You  are  at  liberty  to  consider  whether  that  test,  as 
proved  here  by  the  government  officer,  was  fairly  ap- 
plied according  to  the  requisition  of  the  act  to  which 
counsel  have  Called  your  attention,  and  then  further 
consider  whether  the  certificate  to  carry  twenty-five 
pounds  should  have  been  exceeded  under  any  circum- 
stances. If  I  remember  the  evidence  of  the  engineer, 
he  stated  that  at  no  time  after  the  last  test  or  examina- 
tion, had  he  allowed  the  steam  on  his  boat  to  go  up  be- 
yond twenty -five,  except  on  this  occasion.  You  will 
please  inquire  whether  on  this  occasion  there  was  any 
necessity  for  it,  any  excuse  for  it — whether  there  was 
any  default  or  neglect  in  respect  to  it. 

The  age  of  the  deceased  has  been  proved  to  you, 
and  that  he  was  a  man  in  health,  that  he  leaves  a  wife 
and  child,  and  that  brings  the  case  within  the  statute  as 
to  recovering  "  damages  for  the  benefit  of  the  widow 
and  next  of  kin,"  and  if  you  come  to  the  question  of 
damages,  you  will  consider  what  amount  should  be 
given,  not  exceeding,  however,  five  thousand  dollars. 

Among  the  numerous  requests  to  charge,  was  the 
following : 

"If  the  decedent  at  the  time  of  the  injury  com- 
plained of,  was  on  board  of  the  defendants'  ferry-boat'' 
to  be  carried  by  defendants  while  traveling  for  pleas- 
ure, contrary  to  the  statute,  plaintiff  cannot  recover. 

Judge  NEILSON  said  : — I  refuse  to  charge  that.  We 
have,  gentlemen  of  the  jury,  a  statute  which  prohibits 
work  and  labor  on  the  Sabbath,  also  traveling,  except 
going  to  and  from  church  not  exceeding  twenty  miles, 
and  except  to  visit  the  sick,  procure  medical  attendance 
and  the  like,  and  imposes  a  fine  of  one  dollar.  Our 
courts,  in  this  State,  have  gone  so  far  as  to  say.  that  a 
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contract  made  on  Sunday  shall  not  be  enforced,  and 
that  a  person  who  performs  work  and  labor  on  Sunday 
shall  not  recover  for  his  services,  and  that,  I  believe, 
is  the  extent  to  which  the  courts  of  this  State  have  as 
yet  had  occasion  to  go  in  the  construction  of  that  stat- 
ute. Courts  are  obliged  to  put  constructions  upon  a 
statute  when  a  question  presents  itself  as  it  does  here, 
and  very  properly  here,  because,  the  question  being  a 
new  one,  counsel  for  the  defendants  have  a  right  to 
take  the  point  and  hereafter  be  able  to  have  it  consid- 
ered by  the  court  above,  if  need  be.  We  construe  stat- 
utes with  reference  to  the  supposed  intent  of  the  legis- 
lature, and  with  reference  to  the  policy  of  the  particular 
thing  involved  in  its  effect.  And  when  it  has  been 
found  that  a  given  construction  of  a  statute  was  im- 
politic— works  out  injustice,  then,  from  Lord  COKE'S 
time  down,  courts  have  been  very  astute  in  hitting 
upon  some  construction  that  should  avoid  the  particu- 
lar evil.  My  own  view  is,  that  this  statute  answers  the 
purpose  for  which  it  was  passed  ;  that  it  has  no  con- 
nection whatever  with  a  transaction  like  this,  and  that 
this  fine  of  one  dollar  does  not  at  all  indicate  an  intent 
to  have  the  statute  reach  a  case  where  there  may  be 
traveling  upon  cars  or  steamboats,  thousands  of  peo- 
ple, and  where,  from  mismanagement  or  inefficiency  of 
employees,  lives  may  be  lost. 

Moreover,  this  action  does  not  arise  strictly  on  con- 
tract. If  it  did,  the  question  would,  perhaps,  present 
a  different  aspect.  It  arises  under  this  statute  of  ours, 
giving  the  action  in  case  of  death  caused  by  a  wrong- 
ful act,  neglect,  or  default. 

The  question  is  the  more  respectable,  however,  from 
the  fact  that,  under  a  like  statute,  the  supreme  court 
of  Massachusetts  has  made  the  very  same  decision  the 
counsel  claims  here.  But  the  supreme  court  in  Penn- 
sylvania, and  also  the  supreme  court  of  the  United 
States,  at  least  in  one  case,  where  Judge  GRIER  wrote 
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the  opinion,  decided  the  other  way.  In  this  State  we 
accept  the  decisions  of  courts  of  other  States,  so  far  as 
they  commend  themselves  to  our  judgment  and 
conscience,  but  no  further.  I  think  the  law  in  Massa- 
chusetts is  not  to  be  followed.  I  have  just  then  to  add 
— perhaps  it  is  unnecessary — that  this  is  a  question 
for  the  court,  and  one  with  which  you  will  not  concern 
yourselves  at  all.  I  make  this  decision  because  I  be- 
lieve it  conforms  to  the  intent  of  the  legislature  and  the 
meaning  of  the  statute,  having,  as  you  have,  a  pro- 
found sympathy  with  the  keeping  of  the  Sabbath. 

Beach  &  Brown,  and  Mr.  Dicker  son,  Mr.  Vander- 
poel  and  George  G.  Reynolds,  for  defendants,  appel- 
lants. 

Morris  &  Pearsatt,  for  plaintiffs,  respondents. 

BY  THE  COUKT.* — McCuE,  J. — It  is  but  just  to  the 
appellate  court  to  remark  that  we  have  received  but  lit- 
tle aid  from  the  counsel  by  whom  the  appeals  were 
argued,  on  behalf  of  the  defendants.  Our  attention 
was  but  briefly  called  to  two  points,  in  relation  to  which 
it  was  claimed  that  the  court  below  erred,  namely  : 

First.  That  the  city  court  had  no  jurisdiction. 

Second.  That  the  deceased  were  in  actual  violation 
of  the  law  regulating  the  observance  of  Sunday,  on 
which  day  the  accident  occurred,  and  that  their  deaths 
could  not  therefore  be  the  subject  of  a  cause  of  action. 

All  the  questions  in  the  case,  involving  the  questions 
of  negligence,  the  charge  of  the  court,  the  admission 
or  rejection  of  evidence,  and  the  exceptions,  were  sub- 
mitted to  us  under  this  point : 

"It  is  submitted  that  the  judgment  in  this  action  is 
erroneous,  and  that  the  same  should  be  reversed." 

This  constitutes  the  entire  printed  point  handed  up 

*  Present,  THOMPSON,  Ch.  J.,  and  McCuE,  J. 
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in  each  case.  When  it  is  considered  that  these  three 
cases  contain  nearly  one  thousand  printed  pages,  it  will 
be  easy  to  see  that  it  is  quite  possible  to  overlook  many 
points  of  interest,  and  the  propriety  of  the  rule  be- 
comes very  evident  which  requires  that  the  attention  of 
the  appellate  court  should  be  reasonably  directed  to 
such  features  of  the  case,  at  least,  as  most  plainly  pre- 
sent the  questions  upon  which  the  reversal  of  the  judg- 
ment is  asked. 

It  would  seem  from  the  printed  point  above  cited, 
and  from  the  oral  statements  of  the  learned  counsel  for 
the  appellants,  that  the  latter  were  disposed  to  rely 
entirely  upon  the  supposed  errors  of  the  court  below 
on  the  questions  of  jurisdiction,  and  violation  of  the 
Sunday  law.  I  do  not,  therefore,  feel  called  upon  to 
examine  at  length  the  other  questions  raised,  and  the 
exceptions  taken  on  the  trial,  as  I  should  feel  bound  to 
do,  had  the  points  been  raised  and  fully  argued  on  the 
hearing. 

It  is  claimed  that  the  city  court  is  a  court  of  inferior 
local  jurisdiction,  within  the  meaning  of  article  6,  section 
14  of  the  Constitution  ;  that  the  acts  of  1870  and  1871, 
extending  the  jurisdiction  of  the  court,  are  unconstitu- 
tional ;  and  that,  as  the  defendants  were  residents  of 
New  York,  and  were  served  with  a  summons  in  the 
city  of  New  York,  they  are  not  properly  in  court. 

Subdivision  5,  section  14,  article  6,  of  the  Constitu- 
tion, adopted  November  3, 1846,  is  as  follows  : 

"Inferior  local  courts  of  civil  and  criminal  juris- 
diction may  be  established  by  the  legislature  in  cities  ; 
and  such  courts,  except  for  the  cities  of  New  York  and 
Buffalo,  shall  have  a  uniform  organization  and  juris- 
diction in  such  cities." 

It  was  under  this  provision  that  the  act  was  passed 
creating  the  city  court  (see  Laws  0/1849,  ch.  125),  and 
without  further  discussion  we  may  admit  that  as  thus 
created  the  city  court  was  an  inferior  local  court. 


350         ABBOTT'S  PRACTICE  REPORTS. 

Landers  v.  Staten  Island  Railroad  Co. 

Reference  to  the  judiciary  article  of  the  Constitu- 
tion, as  amended  in  1869,  will  demonstrate  that  the  ob- 
jection has  no  force  when  applied  to  the  court  as  at 
present  constituted.  Section  12  of  the  amended  judi- 
ciary article  provides  as  follow  : 

"The  superior  court  of  the  city  of  New  York,  the 
court  of  common  pleas  of  the  city  and  county  of  New 
York,  the  superior  court  of  Buffalo,  and  the  city  court 
of  Brooklyn,  are  continued  with  the  powers  and  juris- 
diction that  they  now  severally  have,  and  such  further 
criminal  and  civil  jurisdiction  as  may  be  conferred  by 
law." 

The  city  court  of  Brooklyn  was  to  be  composed  of 
such  number  of  judges,  not  exceeding  three,  as  might 
be  provided  by  law,  and  vacancies  in  the  office  of  the 
judges  named,  occurring  otherwise  than  by  expiration 
of  term,  to  be  filled  in  the  same  manner  as  vacancies  in 
the  supreme  court.  Section  12. 

The  city  court  of  Brooklyn  thus  became  recognized 
by  the  supreme  law  of  the  land  as  a  constitutional 
court,  and  no  longer  subject  to  be  abolished  by  the  leg- 
islature, by  which  it  had  been  created.  Recognizing 
the  usefulness  of  the  court,  and  the  necessity  which 
might  require  an  extension  of  its  power,  the  Constitu- 
tion expressly  authorizpd  the  increase  of  the  number  of 
its  judges,  and  the  conferring  upon  it  by  law  of  further 
civil  and  criminal  jurisdiction.  The  language  employed 
is  without  qualification,  and  should  be  understood  in 
its  natural  sense.  It  will  be  observed  that  the  city  court 
is  named  in  the  same  sentence  with  the  superior  court 
of  the  city  of  New  York,  and  the  common  pleas  of  the 
city  and  county  of  New  York,  and  the  jurisdiction  of 
all  regulated  by  precisely  the  same  words.  This  sec- 
tion ako  authorizes  the  legislature  to  detail  judges  of 
the  superior  court  and  common  pleas  to  hold  terms  of 
the  supreme  court  in  that  city,  as  the  public  interests 
may  require.  Evidently,  then,  these  last-named  courts 
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and  their  judges  were  regarded  as  aids  to  the  supreme 
court,  and  in  certain  cases  equal  thereto.  It  would  be 
a  great  affront  to  the  dignity  of  the  supreme  court  to 
say  that  the  Constitution  had  provided  for  the  admis- 
sion to  its  bench,  from  time  to  time,  as  the  public  inter- 
ests might  require,  of  additional  judicial  aid  from 
among  the  judges  of  inferior  local  courts. 

If  a  similar  provision  was  not  therein  contained  in 
reference  to  the  judges  of  the  city  court  of  Brooklyn 
and  of  the  superior  court  of  Buffalo,  it  was  probably 
because  the  framers  of  the  Constitution  regarded  the 
judicial  force  already  provided  for  in  those  cities  as 
abundant.  Reference  is  only  made  to  this  view  of  the 
case  to  show  that  it  was  clearly  the  intention  of  the 
Constitution,  as  it  is  now  in  force,  to  relieve  these 
courts  from  whatever  badge  or  mark  of  inferiority  be- 
fore attached  to  them,  and  to  enable  them  to  accept 
and  exercise,  without  limit  or  restriction,  such  further 
civil  and  criminal  jurisdiction  as  might  thereafter  be 
conferred  by  law,  as  fully  as  is  exercised  by  the  su- 
preme court ;  and  by  "  law  "  was  meant  the  legislative 
power  of  the  State  vested  in  the  Senate  and  Assem- 
bly. 

Reference  to  another  section  of  this  same  amended 
judiciary  article  should  be  sufficient,  however,  to  set  this 
question  at  rest.  Section  19  reads  as  follows  : 

•'  Inferior  local  courts  of  civil  and  criminal  jurisdic- 
tion may  be  established  by  the  legislature,  and  except 
as  herein  otherwise  provided,  all  judicial  officers  shall 
be  elected  or  appointed  at  such  times  and  in  such  man- 
ner as  the  legislature  may  direct." 

Had  the  language  been  other  inferior  local  courts, 
there  might  be  some  pretsnse  for  argument  that  the 
city  court  was  still  regarded  as  an  inferior  local  court. 
The  language  employed,  however,  admits  of  no  other 
construction  than  that  the  courts  named  in  section  12 
were  not  inferior  local  courts. 
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The  jurisdiction  over  the  defendants  was  expressly 
given  by  the  act  of  April  4,  1871,  viz : 

"  To  all  other  actions  when  the  cause  of  action  shall 
have  arisen  in,  or  when  any  of  the  parties  to  said  ac- 
tion shall  reside  within  the  county  of  Kings,  or  when 
any  of  the  defendants  shall  be  personally  served  with 
the  summons  within  said  county"  (Laws  0^1871,  §  1, 
ch.  282). 

The  plaintiffs  were  residents  of  the  city  of  Brook- 
lyn, and  the  summons  in  each,  case  was  served  while 
the  act  above  cited  was  in  force. 

The  second  cause  of  error  alleged  is  that  the  de- 
ceased were  engaged  in  the  violation  of  the  statute  reg- 
ulating the  observance  of  Sunday.  The  defendants' 
propositions  may  be  briefly  stated  as  follows  : 

The  obligation  between  a  common  carrier  and  the 
person  employing  him,  depends  upon  the  contract  be- 
tween them.  In  these  cases  there  were  no  valid  con- 
tracts, and  therefore  all  that  the  defendants  could  be 
held  liable  for  was  ordinary  care  and  skill,  and  not  for 
that  extreme  care  and  skill  which  would  be  required 
where  a  common  carrier  is  engaged  in  the  performance 
of  a  valid  contract  for  hire. 

We  have  been  referred  to  a  number  of  decisions  of 
the  courts  of  other  States,  which  it  is  claimed  sustain 
the  doctrine  contended  for  (1  Allen,  408  ;  14  Id.,  485  ; 
26  Penn.,  342;  23  How.  U.  8.,  218) ;  and  to  one  case 
in  our  own  State  (Nodine  v.  Doherty,  46  Barb.,  59). 

The  Massachusetts  cases,  undoubtedly,  hold  the 
doctrine  contended  for,  but  the  reasoning  upon  which 
the  decisions  rest  does  not  commend  itself  to  my 
judgment.  "  They  depend,"  as  was  well  said  by  Mr. 
Justice  G-RIER  in  the  case  in  23  How.  U.  8.,  "on  the 
peculiar  legislation  and  customs  of  that  State,  more 
than  upon  any  general  principle  of  justice  or  law." 

The  case  of  Mohrey  v.  Cook  (26  Penn.,  342),  con- 
tains a  very  full  review  of  the  whole  question.  It  holds 
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that  the  law  relating  to  the  observance  of  Sunday  de- 
fines the  duty  of  the  citizen  to  the  State  and  to  the 
State  only,  and  that  the  defendants  could  not  shield 
themselves  from  liability  on  the  ground  that  the  plain- 
tiff was  engaged  in  the  violation  of  the  law  regulating 
the  observance  of  Sunday.  Instead  of  sustaining  de- 
fendants' theory,  the  decision,  as  I  understand  it,  takes 
precisely  the  opposite  view. 

The  case  of  Nodine  v.  Doherty  (46  Barb.},  instead 
of  being  an  authority  in  support  of  defendants'  posi- 
tion, lays  down  a  rule  which  is  fatal  to  it  when  applied 
to  the  present  case. 

Doherty  hired  of  Nodine  a  carriage  and  horses  for 
the  purpose  of  taking  a  ride  to  Coney  Island,  a  plea- 
sure resort.  While  in  his  possession  the  horses  ran 
away,  having  been  left  untied,  although  he  was 
cautioned  that  it  was  unsafe  so  to  leave  them.  The 
carriage  was  damaged,  and  Nodine  brought  suit,  in  a 
justice's  court,  to  recover  for  the  use  of  the  horses,  and 
also  damages  for  injury  done  to  the  carriage.  The 
plaintiff  was  nonsuited,  and,  on  appeal  to  the  county 
court,  the  judgment  was  affirmed.  An  appeal  was 
taken  to  the  general  term  of  the  supreme  court,  in  the 
second  judicial  district,  and  the  judgment  below  re- 
versed. 

LOTT,  J.,  in  delivering  the  opinion  of  the  court, 
says: 

"  The  contract  was  illegal,  .  .  .  and  the  plaintiff  was 
not  entitled  to  recover  any  compensation  for  the  use  of 
the  property  hired.  The  defendant,  however,  could  not, 
after  obtaining  possession  of  the  property,  willfully  in- 
jure it  or  suffer  it  to  be  injured  through  his  negligence. 
Such  conduct  has  no  necessary  or  legitimate  connection 
with  the  contract  of  hiring  ;  the  owner  does  not  forfeit 
or  become  divested  of  his  right  to  the  property  by  its 
delivery  under  it ;  he  has  a  right  to  the  return  of  it, 
and  if  it  is  refused  after  demand,  an  action  could  be 
IT.  s.—  xiii — 23 


354         ABBOTT'S  PRACTICE  REPORTS. 

Landers  «.  Staten  Island  Railroad  Co. 

maintained  for  the  recovery  thereof,  or  its  value,  and 
there  is  no  reason  or  principle  why  he  should  not  as 
well  be  compensated  for  its  deterioration,  or  any 
damage  to  it  by  reason  of  the  fault  of  the  party  to 
whom  it  was  hired.  Such  liability  does  not  arise  from 
the  contract,  but  from  a  breach  of  duty  in  violation  of 
the  plaintiff's  rights,  wholly  irrespective  of  the  con- 
tract." 

The  same  doctrine  was  held  in  the  case  of  Harrison 
«.  Marshall  (4  E.  D.  Smith,  271).  This  was  also  the 
case  of  a  horse  hired  upon  Sunday  and  injured  by  the 
negligence  of  defendant.  The  general  term  of  the  com- 
mon pleas,  in  reversing  the  judgment  below,  which 
was  against  the  plaintiff,  says:  "The  action  is  not  for 
the  proceeds  of  the  hiring,  but  for  damages  for  the 
wrong  done." 

The  rule  thus  clearly  and  simply  laid  down  may  be 
applied  with  exactitude  to  the  present  case.  Had  an 
action  been  brought  by  any  passenger  on  board  of  the 
Westfield  to  recover  damages  by  reason  of  the  failure 
of  defendants  to  convey  him  from  New  York  to  Staten 
Island,  according  to  the  contract  made  by  the  payment 
and  acceptance  of  the  ferriage,  then  the  rule  would 
have  applied,  that  as  the  contract  was  illegal,  and  the 
breach  of  the  contract  was  the  foundation  of  the  cause 
of  action,  there  could  be  no  recovery.  But,  as  in  the 
case  of  Nodine  n.  Doherty,  it  was  held  that  the  plain- 
tiff had  a  right  to  the  return  of  his  property,  and  to  re- 
cover damages  for  the  injury  done  to  it,  either  willfully 
or  permitted  by  the  negligence  of  the  defendant,  so  in 
the  present  case  we  think  the  deceased  had  a  right  to 
'skilled  protection  for  life  and  limb  while  on  the  boat 
upon  which  they  had  been  received  as  passengers, 
against  the  willful  and  negligent  act  of  the  defendants. 

These  are  not  the  cases  of  travelers  on  a  turnpike 
out  of  condition,  by  reason  of  which  they  meet  with  an 
accident  upon  a  Sunday  while  upon  an  errand  forbid- 
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faen  by  law,  for  in  that  case  the  travelers  would  be 
trespassers,  having  no  right  to  enter  upon  the  road. 
The  deceased,  however,  were  not  trespassers  upon  tlie 
boat ;  on  the  contrary,  they  were  there  upon  the  ex- 
press solicitation  and  permission  of  the  defendants. 
The  steamboat  had  not  yet  started  on  the  fulfillment  of 
that  contract  which  it  is  claimed  was  illegal,  but  was 
lying  in  the  slip.  The  defendants  themselves  were,  on 
their  own  theory,  in  violation  of  the  law,  but  the  idea 
is  the  same.  They  invited  and  induced  the  deceased 
to  come  on  their  boat,  they  failed  to  perform  their  con- 
tract to  convey  them  to  Staten  Island,  and  to  this  extent 
the  statute  gives  them  protection.  But  to  hold  that 
they  had  the  right  to  imperil  the  lives  of  passengers  by 
gross  negligence,  such  as  was  found  by  the  jury  to 
have  existed,  is  a  proposition  which  strikes  the  mind 
at  once  as  unreasonable.  It  would  seem  useless  to 
look  for  authorities  on  this  point;  it  is  enough  "to 
consider  the  leason  of  the  case,  for  nothing  is  law  that 
is  not  reason"  (2  Ld.  Raym.,  911). 

The  defendants  say  the  deceased  were  not  killed  by 
any  act  of  theirs,  but  died  while  committing  a  viola- 
tion of  the  law  regulating  the  observance  of  Sunday. 
But  there  was  no  proof  in  the  case  that  the  deceased 
were  traveling  contrary  to  the  provisions  of  the  statute. 
It  is  penal  in  its  nature,  and  should  be  strictly  con- 
strued. The  fact  that  a  violation  has  been  committed 
must  be  established  affirmatively  by  him  who  claims 
the  protection  of  the  statute. 

Landers  and  his  wife  were  going  to  Staten  Island 
for  the  benefit  of  a  sick  child,  "  that  he  might  have  the 
air."  This  was  clearly  a  work  of  necessity,  and  duty 
on  the  part  of  the  parents.  Kelly  and  Madden,  it  is 
contended,  were  on  a  pleasure  excursion,  but  it  was* 
also  for  the  purpose  of  recreation  and  rest,  and  our 
courts  have  not  yet  decided  that  such  rest  is  unneces- 
sary to  the  overworked  laborer.  What  is  or  is  not  a 
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work  of  necessity  or  charity  should  be  determined  by  tha 
circumstances  of  each  case.  The  evident  object  of  the  stat- 
ute was  to  prevent  the  day  from  being  employed  in  ser- 
vile work,  which  is  exhausting  to  the  body,  or  in  merely 
idle  pastime  subversive  of  that  order,  thrift  and  econ- 
omy of  health  and  substance  which  is  necessary  to  the 
preservation  of  society.  It  was  never  intended  to  pro- 
hibit such  a  use  of  the  day  as  would  be  conducive  to 
the  health  and  necessary  recreation  of  the  citizen. 

' '  Acts  not  interfering  with  the  benevolent  design  of 
the  Sabbath,  by  disturbing  and  hindering  those  who 
for  themselves  and  their  families  desire  to  enjoy  and  im- 
prove it,  are  not  prohibited  by  the  statute  "  (Smith  v. 
Wilcox,  24  N.  Y.,  '353). 

"When  parties  desire  to  bring  a  case  within  the 
statutory  prohibition,  they  should  produce  satisfactory 
evidence  that  the  facts  are  such  as  to  make  the  statute 
applicable,  and  not  to  leave  to  mere  inference  what 
should  be  established  by  direct  proof,  where  the  intent 
is  to  take  away  a  common  law  right"  (Miller  v.  Roess- 
ler,  4  E.  D.  Smith,  234). 

The  proof  on  the  part  of  defendants  that  any  viola- 
tion had  been  committed  by  the  deceased,  was,  to  make 
the  most  of  it,  only  inferential. 

Thus  far  I  have  examined  the  only  points  of  error 
which  were  suggested,  and  those  but  briefly,  on  the  ar- 
gument. 

It  is  difficult  to  say  what  other  errors,  if  any,  might 
have  been  urged  as  a  cause  for  reversal.  It  is  a  com- 
mon practice  upon  the  argument  of  an  appeal  to  rely 
entirely  upon  one  or  two  salient  points.  One  good 
reason  for  a  reversal  is  sufficient.  These  cases  are 
crowded  from  beginning  to  end  with  objections  and  ex- 
ceptions, and,  while  I  desire  in  all  fairness,  to  examine 
all  questions  of  real  substance  and  not  of  mere  form, 
that  are  presented,  I  am  brought  to  the  conclusion, 
after  a  careful  reading  of  the  testimony  and  charge  of 
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the  court,  that  no  injustice  has  been  done  to  the  de- 
fendants, either  by  the  court  or  jury.  The  weight  of 
testimony  was  chiefly  to  the  effect  that  the  engineer  in 
charge  was  wanting  in  that  skill  and  care  which  the  law 
requires  of  one  acting  in  his  capacity,  and  that  the  de- 
fendants were  equally  negligent,  in  not  providing  such 
a  boat  and  the  requisite  skill  to  manage  the  same,  as 
their  duty  to  the  public  wisely  exacts.  Whatever  dif- 
ference of  opinion  there  may  be  on  these  points,  the 
testimony  was  before  the  jury  pro  and  con,  and  their 
verdict  should  be  final. 

As  to  the  questions  of  law  presented  by  the  charge 
of  the  court,  and  the  requests  submitted  by  defend- 
ants' counsel,  the  cases  present  some  distinguishing 
features.  In  the  Landers  case  the  special  defense  set 
up  was  that  the  Westfield  at  the  time  of  the  accident 
was  u  navigating  the  navigable  waters  of  the  United 
States,"  and  that  the  damage  and  injury  of  which  the 
plaintiff  complains  did  not  happen  through  any 
neglect  or  failure  to  comply  with  the  provisions  of  the 
acts  of  Congress  for  the  better  security  of  life  on  board 
of  vessels,  propelled  in  whole  or  in  part  by  steam, 
nor  through  any  known  defect  or  imperfection  of  the 
steaming  apparatus  or  hull  of  the  said  steamer  West- 
field. 

At  the  close  of  the  plaintiffs'  case  defendants'  coun- 
sel moved  to  dismiss  the  complaint.  The  motion  was 
denied,  and  the  defendants  then  gave  in  evidence 
among  other  acts  the  act  of  Congress  approved  Feb- 
ruary 28,  1871,  also  the  certificate  of  enrollment  of  the 
Westfield,  and  the  license  of  the  Westfield. 

The  United  States  inspector,  Mathews,  who  exam- 
ined the  boiler  of  the  Westfield,  and  gave  the  certifi- 
cate required  by  section  43  of  the  act  of  February  28, 
1871,  testified  that  he  set  the  valve  at  twenty- seven 
pounds,  and  that  the  certificate  allowed  the  steamboat 
to  carry  twenty-five  pounds  of  steam. 
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The  engineer  says  that  a  short  time  before  the  ex- 
plosion, but  we  cannot  say  how  long  before,  there  was 
on  the  boiler  about  twenty-six  and  a  half  pounds  of 
steam,  "  it  wasn't  quite  twenty-seven." 

The  theory  of  the  defense  is,  that  the  right  to  re- 
cover damages  conferred  by  section  43  of  the  act  of 
Congress  does  not  inure  to  the  personal  representatives 
of  the  deceased  under  our  statute,  unless  the  injury 
complained  of  resulted  from  defendants'  negligence. 

It  was  charged  by  the  court,  that  if  the  explosion 
was  caused  by  the  steam  being  permitted  to  accumu- 
late above  twenty-five  pounds  per  square  inch,  and  the 
death  of  Landers  was  occasioned  thereby,  the  defend- 
ants were  guilty  of  negligence. 

I  think  the  charge  correct.  That  the  act  in  question 
was  passed  to  guard  against  certain  well  known  perils 
in  steam  navigation,  is  manifested  by  its  very  title — 
"To  provide  for  the  better  security  of  lives,"  &c. 

Steam  as  a  motive  power  cannot  be  safely  used,  ex- 
cept by  adjusting  the  amount  of  pressure  with  refer- 
ence to  the  capacity  of  the  boiler  to  resist  that  pressure. 
The  ascertainment  and  adjustment  of  the  relatively 
safe  proportions  of  pressure  and  power  of  resistance, 
are  provided  for  by  an  official  inspection  and  certifica- 
tion in  the  ca.se  of  every  steam  vessel  before  she  can 
be  licensed,  registered  and  enrolled  ;  and  from  time  to 
time  thereafter  while  she  continues  in  service.  The 
amount  of  steam  which  the  Westfield  could  safely 
carry  had  been  ascertained  and  certified  by  such  offi- 
cial inspection.  It  is  evident  that  the  boiler  would 
grow  weaker  with  use,  not  stronger.  It  ought  pru- 
dently to  carry  even  less  steam  than  was  permitted  by 
the  certificate,  it  could  not  safely  be  trusted  to  carry 
more  ;  and  for  that  reason  the  act  of  Congress  declared 
that  any  one  sustaining  damage  through  any  failure 
to  comply  with  the  provisions  of  the  act,  should  have 
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a  right  of  action  against  the  owners  of  the  vessel  and 
the  master  thereof. 

The  Westfield  carried  steam  beyond  the  limit  in  the 
certificate.  This  point  was  conceded,  and  the  jury 
found  as  a  fact  that  the  explosion  and  death  were 
caused  thereby.  Did  the  court  err  in  instructing  the 
jury  that  carrying  more  than  the  limit  prescribed  by 
the  certificate  was  negligence  in  contemplation  of  law  ? 
We  think  not.  The  act  of  Congress  warns  all  naviga- 
tors against  the  danger  of  carrying  an-  excess  of  steam ; 
enjoins  as  a  precaution  against  that  danger  not  to  carry 
steam  beyond  the  limit  in  the  inspector's  certificate, 
and  declares  the  liability  of  owners  who  neglect  or  fail 
to  observe  that  precaution. 

When  a  statute  warns  against  a  specific  danger 
and  enjoins  the  observance  of  a  specific  precaution 
against  the  danger,  the  neglect  or  failure  to  observe 
that  precaution,  must  ~be  negligence  per  se  (Johnson  v. 
Bruner,  61  Penn.,  58).  It  is  this  principle  which  un- 
derlies all  governmental  power  and  authority.  It  is  the 
matured  and  well  considered  judgment  of  the  law-mak- 
ing power  of  the  State,  and  should  not  be  open  to 
question  by  any  private  individual  or  corporation. 

In  the  other  cases,  this  precise  question  is  not  pre- 
sented. The  act  of  Congress,  though  pleaded,  was  not 
formally  introduced  in  evidence,  and  the  cases  went  to 
the  jury  upon  the  general  question  of  negligence  with- 
out reference  to  the  act. 

I  am  not  aware  that  in  effect  this  makes  any  distin- 
guishing feature  or  necessitates  the  application  of  a 
different  rule.  The  act  of  Congress  is  a  public  act,  of 
which  the  courts  of  this  State  are  bound  to  take  notice  ; 
but  if  the  rule  were  otherwise,  we  think  the  question 
of  negligence  was  fairly  submitted  to  the  jury. 

The  only  point  made,  was  as  to  the  degree  of  skill 
and  care  imposed  upon  the  defendants.  They  insist 
that  they  were  bound  to  exercise  ordinary  skill  and 


360          ABBOTT'S  PRACTICE  REPORTS. 

Landers  v.  Staten  Island  Railroad  Co. 

care  only,  while  the  court  charged  that  they  were 
bound  to  use  the  utmost  care  and  diligence  peculiar  to 
cautious  persons  in  respect  to  the  boat,  boiler,  the  use 
and  control  of  the  steamboat,  and  to  do  all  that  human 
skill  and  foresight,  and  the  application  of  known 
ecientih'c  methods  and  appliances  would  have  enabled 
them  to  do,  for  the  protection  of  the  passenger. 

It  would  be  an  interminable  labor  to  review  in  detail 
the  special  requests  to  charge  made  in  these  cases,  as 
the  discussion  of  each  would  practically  involve  a  re- 
discussion  of  the  entire  law  of  the  case.  In  the  Mad- 
den case  the  requests  are  twenty-seven  in  number,  in 
the  Kelly  case,  thirty-three,  and  in  the  Landers  case, 
sixty- one.  It  would  be  strange,  indeed,  if  amid  such 
a  mass  of  propositions  involving  mixed  questions  of 
law  and  fact,  isolated  expressions  were  not  found  to 
which  ingenious  counsel  could  take  exception.  The 
charge  of  the  court,  taken  as  a  whole,  was  fair  and 
liberal  to  the  defendants.  In  the  Madden  case  the 
learned  judge  said  to  the  jury — 

"  You  will  ask  yourselves  whether  there  was  in  that 
respect  a  faithful,  skillful  and  reasonable  performance 
of  duty  ;  in  other  words,  whether  there  was  negli- 
gence." And  in  the  Kelly  case,  upon  the  special  re- 
quest of  defendants'  counsel:  "If  the  jury  find  from 
the  evidence  that  the  defendants,  in  furnishing  their 
boat  with  the  boiler  in  question,  and  in  furnishing, 
equipping  and  operating  their  boat,  exercised  the 
utmost  care  and  skill,  the  plaintiff  cannot  recover,  and 
the  defendants  are  entitled  to  their  verdict." 

One  other  point  perhaps  worthy  of  attention  is  made 
in  the  Madden  and  Kelly  cases,  viz  :  that  the  defend- 
ants were  not  liable  for  any  violation  of  the  act  of  Con- 
gress so  often  before  referred  to.  The  court  did,  in 
effect,  charge  as  requested.  The  cases  were  submitted 
to  the  jury  upon  the  liability  of  the  defendants  at  com- 
mon law,  without  reference  to  the  act  of  Congress, 
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which,  it  was  declared,  was  simply  in  aid  of  the  com- 
mon law.  It  is  sufficient  to  say  that  this  was  presented 
in  the  light  of  the  rule  established  in  Caldwell  v.  New 
Jersey  Steamboat  Co.  (47  N.  T.,  282). 

After  a  patient  review  of  this  branch  of  the  case,  we 
can  discover  no  substantial  error.  The  judgments  ap- 
pealed from,  and  the  orders  denying  the  motions  for 
new  trials,  should  be  affirmed,  with  costs. 

THOMPSON,  J.,  concurred. 
Judgments  accordingly. 


MORGAN"  against  HANNAS. 
Court  of  Appeals,  April,  1872. 

Reversing  in  effect  39  Barb.,  20. 

COMPENSATION  OF  GUARDIAN  FOR  PERSONAL  SER- 
VICES.— INTEREST  ON  ANNUAL  BALANCES. 

The  guardian  of  a  minor  cannot  be  allowed  any  compensation  beyond 
his  statutory  commissions  for  services  rendered  the  estate, — not 
even  for  his  personal  services  as  a  mechanic  in  making  repairs  to 
the  buildings  on  the  estate.* 

*  Compare  the  Parsee  Merchant's  Case,  11  Abb.  Pr.  N.  8.,  207;  S.  C., 
8  Daly,  529 ;  Hopper  v.  Adee,  3  Duer,  235  ;  Lansing  «.  Lansing,  1  Abb. 
Pr.  N.  8.,  280;  8.  C.,  45  Barb.,  182;  31  How.  Pr.,  55. 

In  FOLEY  v.  EGAN  (Supreme  Court,  First  District,  Special  Term,  Sep- 
tember, 1872),  it  was  held,  by  LEONARD,  J.,  1.  That  the  compensation 
of  guardians  is  the  same  as  that  of  executors  and  administrators, 
as  modified  by  the  act  of  1863.  2.  That  a  guardian  on  turning  over 
the  estate  and  its  investments  to  his  successor  in  the  trust,  is  not  en- 
titled to  commissions  on  such  investments  as  were  made  by  his  pre- 
decessor, and  have  not  been  necessarily  or  properly  changed. 
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The  rule  is  the  same  although  the  services  are  performed  by  the  guar- 
dian under  the  direction  of  the  surrogate. 

Annual  rests  in  the  accounts  of  an  executor  or  other  trustee,  cannot 
be  taken  for  the  purpose  of  allowing  him  commissions  at  full  rates 
upon  the  balance  then  found.  But  where  annual  rests  are  re- 
quired by  the  special  direction  of  a  court,  for  the  sake  of  charging 
the  trustee  with  interest,  or  by  a  rule  of  court,  or  by  the  provisions 
of  statute, — then  full  commissions  may  be  computed  upon  the 
amounts,  excluding  re-investments  of  principal. 

A  guardian,  being  obliged  by  statute  to  render  annual  accounts,  he 
may  be  allowed  full  commissions  on  each  annual  account  rendered 
by  him ;  and  at  his  final  accounting  may  be  allowed  interest  on  the 
balances  due  him  on  his  annual  accounts. 

Appeal  from  a  judgment. 

The  Revised  Statutes  (2  Rev.  Stat.,  153,  §  22)  direct  that  "  guar- 
dians shall  be  allowed  .  .  .  the  same  rate  of  compensation  for 
their  services  as  is  provided  by  law  for  executors." 

The  provision  of  the  Revised  Statutes  (2  Rev.  Stat.,  93,  §  58)  fixing 
the  compensation  of  executors  and  administrators,  was  amended  in 
1863  (Laws  of  1863,  p.  608,  ch.  362,  §  8),  changing  the  rate,  without, 
however,  making  any  reference  to  the  case  of  guardians. 

The  parts  of  the  opinion  in  Foley  v.  Egan,  relating  to  these  points, 
are  as  follows : 

LEONARD,  J. — It  is  not  clear  that  the  legislature  had  any  intent  in 
respect  to  the  fees  of  guardians,  when  the  act  of  1863  (Laws  of  1863, 
p.  606,  &c.)  was  adopted.  Having  regard  to  the  prior  statute  upon 
the  subject,  I  must  consider  the  two  acts,  to  a  certain  degree,  in 
pari  materia.  In  my  judgment,  the  same  reasons  for  altering  the  rate 
of  compensation  to  executors,  &c.,  also  apply  to  guardians,  and  it 
should  be  held,  accordingly,  that  their  compensation  is  at  the  same 
rate,  and  I  therefore  so  decide.  Sedgw.  on  Stat.  Const.,  259. 

This  compensation  applies  only  to  money  actually  received  and 
paid  out  by  the  guardian.  It  will  not  apply  to  investments  which 
have  not  been  necessarily  or  properly  changed. 

.  The  statute  provides  very  distinctly  that  executors,  &c.,  are  to  be 
allowed  commissions  on  money  received  and  paid  out.  I  am  referred  to 
two  cases  in  which  the  chancellor  allowed  commissions  (7  Paige,  265 ; 
In  re  Kellogg).  The  guardian  of  an  infant  in  that  case  received  in 
money  the  full  amount  of  a  legacy,  and  invested  it.  The  chancellor 
said  it  was  error  to  allow  full  commissions,  in  that  case,  as  upon  re- 
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Daniel  Morgan,  the  respondent,  was  appointed  the 
general  guardian  of  Mary  Jane  Morgan  and  Sarah  E. 
Morgan,  minors,  in  Angust,  1851,  and  continued  such 
guardian  of  Mary  Jane,  until  her  death,  in  1855,  and 
of  Sarah  E.,  until  February,  1859,  at  which  time,  she 
having  become  fourteen  years  of  age,  and  petitioning 
therefor,  Thomas  Buchanan,  Jr.,  was  appointed  her 
general  guardian.  Mary  Jane  died  unmarried  and  in- 
testate, and  her  estate  therefore  descended  to  her  sis- 
ter. 

The  estate  consisted  of  about  thirty  building  lots  in 
the  city  of  Utica,  on  which  were  seven  wooden  dwelling 
houses. 

During  the  guardianship  of  Morgan,  these  houses 

ceiving  and  paying  out ;  but  conceded  it  would  be  right,  if  it  was  on 
final  accounting,  with  a  view  to  turn  over  the  whole  fund  to  the 
ward. 

Full  commissions  were  not  to  be  allowed  on  every  receipt  and  rein- 
vestment of  the  trust  fund.  He  allowed  half  commissions  in  that 
case  for  receiving. 

In  the  case  reported  in  9  Paige,  460  (Cairns  v.  Chaubert),  the 
chancellor  allowed  full  commissions  on  bonds  and  mortgages  turned 
over  by  the  executrix  for  the  benefit  of  the  remainder-men. 

In  these  cases  the  money  had  been  received  and  invested.  The  in- 
vestment was  turned  over  as  upon  the  close  of  the  trust.  The  present 
case  is  not  precisely  of  the  description  mentioned  in  the  cases  cited. 
The  trust  is  not  closed.  The  guardian  turns  the  fund  over  to  an- 
other. The  present  guardian  is  but  the  successor  of  other  guardians, 
as  trustees,  who  may  have  made  the  investments,  or  some  part  of 
them,  now  held  by  the  defendant.  Prior  guardians  may  have  re- 
ceived the  one-half  commissions  for  receiving  the  funds  now  remain- 
ing on  investment. 

Surely,  it  is  not  a  full  commission  that  is  to  be  paid  on  passing  the 
estate  to  successive  guardians  or  executors,  &c. 

I  still  retain  the  opinion,  before  expressed,  that  the  defendant  is  to 
be  paid  a  commission  only  on  money  which  he  has  actually  received 
and  paid  out,  and  not  upon  portions  of  the  fund  which  have  come  to 
his  hands  in  the  form  of  an  investment  previously  made,  which  he 
now  turns  over  to  a  successor. 
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needed  and  received  very  extensive  general  repairs,  be- 
sides the  small  ordinary  and  annual  repairs  incident  to 
that  kind  of  property. 

All  this  work  was  done  under  the  personal  super- 
vision of  the  guardian,  who  also  personally  collected  the 
rents,  and  settled  and  paid  all  bills,  both  in  reference  to 
the  property,  and  the  support  and  education  of  the 
minors. 

The  guardian  himself  performed  considerable  me- 
chanical labor  on  the  property,  and  paid  sundry  small 
items  of  expenses  connected  therewith ;  and  for  this 
labor,  and  these  expenses,  he  made  charges  in  the  ac- 
counts which  he  rendered  from  year  to  year,  which 
charges  were  examined  and  adjusted  by  the  surrogate, 
as  they  were  annually  presented. 

These  accounts  so  adjusted  were  as  follows  : 

For  1853 '$  25.00 

"   1854 121.09 

"    1855.... $100.23— $35.25 :       64.98 

"   1856 J 104.05 

'*   1857 50.00 

"    1858..  50.00 


Total $415.12 

Before  adopting  this  practice,  the  guardian  pre- 
sented the  matter  to  the  then  surrogate  of  the  county, 
who,  after  examination  of  the  property  and  the  facts  of 
the  case,  directed  the  guardian  to  pursue  this  course, 
and  instructed  him  to  make  such  small  repairs  as  were 
necessary,  and  as  he  could  do  himself  with  economy 
and  advantage,  and  present,  with  his  annual  accounts, 
detailed  statements  of  what  he  might  do,  and  the  time 
he  might  be  employed  in  making  such  repairs. 

When  the  case  came  before  the  surrogate  for  final 
settlement,  he  held  that  the  services  in  question  had 
been  rendered,  but  rejected  the  charges  therefor  as 
illegal,  on  the  ground  that  the  compensation  of  the 
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guardian  was  confined  to  his  commissions,  which 
covered  every  kind  of  service  which  a  guardian,  ex- 
ecutor or  administrator  could  bestow  upon  the  estate 
committed  to  his  care. 

The  surrogate  also  modified  other  parts  of  the  ac- 
counts in  such  manner  that  the  account  against  the 
guardian  was  increased  to  the  amount  of  one  hundred 
and  twenty  dollars  and  thirty-nine  cents. 

The  charges  for  interest  were  stricken  out ;  the  an- 
nual balances  in  favor  of  the  guardian  having  been 
pretty  much  canceled  by  the  changes  which  had  been 
made  in  the  account. 

A  final  decree  was  made  by  the  surrogate  on  March 
25,  1861,  by  which  a  balance  of  twenty -five  dollars  and 
thirty-five  cents  was  found  due  to  the  guardian,  and  no 
costs  were  awarded  to  either  party.  From  this  decree 
the  late  guardian  appealed  to  the  supreme  court. 

The  main  question  on  the  appeal  related  to  the  re- 
jection by  the  surrogate  of  the  charges  for  services  and 
expenses,  amounting  to  the  sum  of  four  hundred  and 
fifteen  dollars  and  twelve  cents. 

The  supreme  court  reversed  the  decree  of  the  surro- 
gate, holding  that  such  charges  were  legal,  and  that 
the  commissions  did  not  necessarily  cover  every  kind 
of  services  which  the  person  who  was  guardian  might 
render  ;  and  they  sent  back  the  case  for  a  new  trial  be- 
fore the  surrogate.  (Reported  in  39  Barb.,  20.) 

The  new  trial  took  place  before  the  surrogate,  on 
December  26,  1863.  The  surrogate,  in  accordance  with 
the  judgment  of  the  supreme  court,  decided  that  the 
charges  were  legal  in  their  character ;  and  he  further 
held  that  the  services  in  question  were  rendered,  and  in 
good  faith,  and  were  worth  the  amounts  charged  for 
them  in  the  guardian's  account.  Interest  was  also  al- 
lowed to  the  guardian  on  the  annual  balances  found 
due  to  him. 

A  final  decree  was  made  by  the  surrogate,  on  De- 
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cember  31,  1863,  by  which  a  balance  of  seven  hundred 
and  twenty-one  dollars  and  forty  cents  was  found  due 
to  the  late  guardian,  which  amount,  together  with  the 
amount  allowed  for  costs  and  the  surrogate' s  fees  on 
the  hearing,  the  present  guardian  was  ordered  to  pay 
from  the  estate  of  the  infant. 

From  this  decree,  Thomas  Buchanan,  Jr.,  then  the 
guardian  of  the  infant,  appealed  to  the  supreme  court. 
That  court,  in  April,  1865,  affirmed  the  decree  of  the 
surrogate,  with  costs,  and  from  this  judgment  the 
present  appeal  was  brought  to  the  court  of  appeals. 

The  infant  having  become  of  age,  it  was  stipulated 
that  the  subsequent  proceedings  might  be  conducted  in 
her  name,  without  joining  that  of  her  guardian,  and 
this  appeal  was  so  brought. 

Montgomery  H.  TJiroop,  for  the  appellant. — I.  By 
2  Rev.  Stat.,  153,  §  22,  guardians  shall  be  allowed  for 
their  reasonable  expenses,  and  the  same  rate  of  com- 
pensation for  their  services,  as  is  provided  by  law  for 
executors.  And  by  2  Rev.  Stat.,  93,  §  58,  the  surrogate 
is  directed  to  allow  to  the  executor,  for  Ms  services, 
over  and  above  his  expenses,  a  commission  after  a  cer- 
tain rate  on  his  receipts  and  disbursements.  The 
allowance  is  to  be  made  in  full  compensation  "  for  Ms 
services,"  without  any  discrimination  between  services 
which  are  discretionary  and  personal  in  their  charac- 
ter, and  others  which  are  of  a  ministerial  character, 
and  might  be  performed  as  well  by  an  agent  or  deputy 
( Vanderheyden  v.  Vanderheyden,  2  Paige,  287  ;  Clinch 
v.  Eckibrd,  8  Id.,  412 ;  Matter  of  Livingston,  9  Id., 
440;  In  re  Bank  of  Niagara,  6  Id.,  213;  Lansing  v. 
Lansing,  45  Barb.,  182  ;  Nichols  v.  McEwen,  17 
N.  Y.,  29;  Aberdeen  Railway  Co.  v.  Blaikie,  1  Macq., 
461;  Collier  v.  Munn,  41  N.  Y.,  143).  II.  The  commis- 
sions ought  to  have  been  estimated  on  the  aggregates 
of  income  received  and  of  disbursements  made  during 
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the  entire  term  of  the  guardianship,  and  not  upon  the 
yearly  income  and  outlays  (In  re  Bank  of  Niagara,  6 
Paige,  213 ;  Hosack  n.  Rogers,  9  Id.,  467  ;  Lansing  13. 
Lansing,  45  Barb.,  182). 

0.  S.  WilUams,  for  respondent. — I.  The  commis- 
sions allowed  a  guardian  are  in  payment  for  the  acts 
which  he  is  required  to  do  by  statute,  and  are  not  in- 
tended to  compensate  him  for  all  the  services  he  may 
render  the  estate  (In  re  Bank  of  Niagara,  6  Paige, 
216  ;  Dayt.  Surr.,  496 ;  Clinch  v.  Eckford,  8  Paige, 
412  ;  In  re  Livingston,  9  Paige,  440  ;  In  re  Fisher,  1 
Bradf.  Surr.,  335  ;  Dayt.  Surr.,  497).  Where  a  guar- 
dian obtains  the  direction  of  the  surrogate  in  advance, 
and  follows  that  direction  fairly  and  in  good  faith,  it  is 
a  perfect  protection  to  him.  It  is  within  the  province 
of  a  surrogate  to  direct  a  guardian  to  render  special 
services  to  the  estate  and  promise  him  compensation 
therefor  (3  Rev.  Stat.,  332,  §  1,  subd.  7 ;  Bliss  v.  Shel- 
don, 7  Barb.,  152  ;  affirmed,  in  8  N.  T.  [4  Seld.~\,  34; 
Will,  on  Exec.,  254). 

II.  Interest  should  be  allowed  the  guardian  on  the 
annual  balances  in  his  favor  ( Will,  on  Ex.,  2,  1318, 
and  note;  Dayt.  Surr.,  500,  639;  Jen.nison  v.  Hass- 
good,  10  Pick.,  77).  Wherever  annual  rests  in  the  ac. 
counts  of  an  executor,  administrator,  guardian,  or 
other  trustee  are  required  by  the  special  direction  of  a 
court,  or  by  the  rule  of  chancery,  under  the  old  practice, 
and,  much  more,  if  by  statute,  which  imposes  a  pen- 
alty in  case  of  neglect  to  do  this,  full  commissions  are 
to  be  computed  upon  the  receipts  and  disbursements  of 
the  year  (exclusive  of  repayments  and  reinvestments) 
(Dayt.  Surr.,  535-6,  and  691-2;  Vanderheyden  v.  Van- 
derheyden,  2  Paige,  28S ;  In  re  Bank  of  Niagara,  6 
Id.,  216-7;  Hosack  v.  Rogers,  9  Id.,  467;  Bennet  v. 
Chapin,  3  Sandf.,  673).  A  guardian  is  required  by 
statute  to  make  annual  rests  in  his  accounts,  and  to  file 
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each  year's  account  with  the  surrogate  (3  Rev.  Stat., 
5  ed.,  247  ;  Dayt.  Burr.,  690). 

BY  THE  COUET. — FOLGER,  J. — In  Collier  v.  Munn 
(41  JV.  r.,  143 ;  S.  C.,  7  Abb.  Pr.  N.  £,  193),  this  court 
held  that  an  executor  who  was  also  an  attorney  and 
counsellor  at  law,  could  not  receive  from  the  estate  for 
his  own  services,  though  professional,  rendered  in  the 
affairs  of  the  estate,  a  compensation  beyond  the  commis- 
sions allowed  by  the  statute.  The  decision  was  not  put 
upon  the  ground  that  the  services  rendered  were  not 
necessary,  were  not  meritorious,  were  not  of  value  to 
the  estate.  It  was  put  upon  the  wise  policy  of  the  rule, 
which  required  that  there  should  be  a  fixed  standard  by 
which  the  compensation  for  the  whole  services  of  the 
executor  should  be  measured,  and  he  be  not  led  into 
temptation  to  do  aoything  in  the  administration  for  the 
mere  sake  of  the  compensation  to  accrue  thereby. 

The  policy  of  the  rule  commends  it  to  my  judgment, 
and  I  deem  sound  the  decision  cited.  The  rule  is  ap- 
plicable to  a  guardian  as  well  as  to  an  executor. 

It  is  sought  to  vary  the  case  in  hand  from  that 
cited,  and  to  establish  an  exception  to  the  rule  it  recog- 
nizes and  reaffirms.  It  is  said  that  in  this  case,  the  ex- 
tra services  rendered  by  the  guardian  were  approved  of 
by  the  surrogate  before  they  were  rendered.  To  this, 
it  might  be  answered  that  the  approval  was  not  official. 
There  was  no  order  of  the  surrogate  sitting  as  a  court. 
Again,  it  was  an  approval  in  general,  and  prior  to  the 
occurrence  of  a  need  for  the  particular  services  sought 
to  be  charged  for.  But  I  will  not  put  my  disapproval 
of  the  exception  sought  to  be  created  to  the  rule,  on  so 
narrow  a  basis.  It  makes  no  difference  whether  the 
guardian  applies  to  the  surrogate  for  a  formal  order 
directing  the  performance  of  an  extra  service,  and  fix- 
ing the  compensation  for  it,  before  the  service  is  done, 
or  whether,  after  it  is  done,  the  surrogate  ratifies  and 
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allows  it,  and  then  fixes  and  allows  a  charge  against 
the  estate  as  an  extra  compensation.  In  each  case,  the 
surrogate  must  act  upon  the  representation  and  proof 
of  the  guardian  as  to  the  necessity,  the  extent  and  value 
of  the  service  to  be  rendered,  or  which  has  been  ren- 
dered. The  evil  to  be  guarded  against  may  be  present 
in  one  case  as  in  the  other.  In  either  case,  if  the  guar- 
dian may  by  possibility  be  allowed  an  extra  compensa- 
tion for  services  not  strictly  within  the  line  of  his 
official  duty,  there  may  arise  the  incentive  to  create  or 
magnify  the  need,  and  to  overrate  the  value  of  the  per- 
formance. 

The  policy  of  the  rule  is  in  both  cases  avoided. 

2nd.  It  may  be  stated,  as  a  general  rule,  that 
annual  rests  in  the  accounts  of  an  executor  or  other 
trustee,  cannot  be  taken  for  the  purpose  of  allowing 
him  commissions  at  full  rates  upon  the  balance  then 
found.  But  where  annual  rests  are  required  by  the 
special  direction  of  a  court,  for  the  sake  of  charging 
the  trustee  with  interest,  or  by  a  rule  of  court,  or  by 
the  provisions  of  statute  ;  then  full  commissions  maybe 
computed  upon  the  amounts,  excluding  reinvestments 
of  principal  (In  re  Bank  of  Niagara,  6  Paige,  213). 

A  guardian^is  required  by  statute  to  file  aotounts 
with  the  surrogate  each  year,  and  his  accounts  will 
then  show  necessarily  annual  rests  (Laws  of  1837,  p. 
534,  ch.  460,  §  57). 

And  if  he  has  made  these  accounts  annually,  or  at 
intervals,  he  may  be  allowed  commissions  in  full  upon, 
each  account. 

But,  for  the  reason  first  suggested,  the  judgment  of 
the  general  term  and  the  decree  of  the  surrogate  should 
be  reversed. 

A  majority  of  the  judges  present  concurred. 

Judgment  of  supreme  court  and  decree  of  surrogate 
reversed,  and  proceedings  remitted. 


370          ABBOTT'S  PRACTICE  REPORTS. 


People  v.  Rogers. 


PEOPLE  against  ROGERS. 

Supreme  Court,  Second  District ;  At  diambers, 
November,  1872. 

Again,  Supreme  Court,  First  District ;  At  Chambers, 
December,  1872. 

WRIT  OF  ERROR. — STAY  OF  PROCEEDINGS. — OPINIONS 
OF  WITNESSES.  —TRIAL. — EVIDENCE. — HOMICIDE. 

A  writ  of  error  upon  a  judgment  rendered  on  an  indictment  for  a  cap- 
ital offense  does  not  issue  as  a  matter  of  right,  but  only  upon  its  al- 
lowance by  one  of  the  justices  of  the  supreme  court,  upon  notice  to 
the  attorney-general  or  to  the  district-attorney  of  the  county  where 
the  conviction  was  had. 

An  application  for  a  writ  of  error  and  stay  of  proceedings,  may,  in 
the  discretion  of  the  judge,  be  entertained  before  the  bill  of  excep- 
tions has  been  settled. 

A  decision  adverse  to  an  application  for  a  writ  and  stay  in  criminal 
cases,  does  not  preclude  subsequent  applications  to  other  judges.  It 
is  not  res  adjudicate. 

The  alfcwance  of  the  writ  in  a  capital  case  is  a  judicial  power,  the  ex- 
ercise of  which  depends  not  on  the  discretion  of  the  judge,  but 
upon  the  particular  case  out  of  which  such  power  arises.  Before 
allowing  the  writ,  the  judge  should  be  satisfied,  that  there  is  prob- 
able cause,  at  least,  to  believe  that  the  appellate  court  would  re- 
verse the  judgment.  The  judge  cannot  consider  any  alleged  error 
to  which  no  exception  was  taken. 

Where  a  physician  examined  as  an  expert  has  described  the  nature  of 
a  wound  inflicted  on  deceased,  it  is  competent  to  ask  him  whether 
it  could  have  been  produced  by  one  blow  of  the  club  with  which 
deceased  was  proved  to  have  been  struck  by  the  prisoner.* 

•:  But  he  cannot  be  aeked  whether  it  was  not  as  likely  the  blow  was 
struck  with  a  stone  as  with  the  club  used  by  prisoner,  where  it  is 
not  proved  that  deceased  was  struck  with  any  stone.  A  witness 

*  Bee  authorities  collected  in  note  to  People  t>.  Montgomery,  p.  807 
of  this  vol. 
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cannot  be  called  upon  to  give  an  opinion  on  a  mere  probability 
•without  any  basis  of  fact. 

Evidence  of  acts  done  by  the  prisoner  and  others,  excluded  as  in- 
competent to  show  want  of  premeditation,  but  evidence  of  the 
name  acts  by  the  prisoner  alone,  admitted. 

It  is  not  the  duty  of  a  judge  to  charge  the  jury  or  to  refuse  to  charge 
them  specific  propositions,  requested  by  counsel ;  but  it  is  sufficient 
if  he  charges  substantially  upon  the  legal  propositions  as  requested, 
so  far  as  they  are  pertinent  to  the  questions  involved  in  the  case. 

On  a  trial  under  an  indictment  for  murder,  where  no  facts  have  been 
proved  to  reduce  the  crime  from  murder  to  manslaughter,  a  failure 
of  the  judge,  when  requested,  to  call  the  attention  of  the  jury  to  the 
difference  between  the  two  crimes  is  not  ground  for  reversal. 

The  characteristics  of  manslaughter  as  distinguished  from  murder 
arc,  1,  absence  of  intent  to  kill,  and,  2,  using  the  means  of  death 
while  in  the  heat  of  passion. 

In  order  to  prove  that  the  prisoner  had  an  intention  to  kill  deceased,  it 
is  not  necessary  to  show  that  any  process  of  reasoning  on  the  subject 
passed  through  the  prisoner's  mind.  The  inference  of  intent  to  kill 
is  to  be  drawn  by  the  jury  from  the  facts  of  the  case,  and  may  arise 
from  the  use  of  a  deadly  weapon,  directed  at  a  vital  part  of  the 
body,  &c. 

Where  a  judge  on  a  criminal  trial  expressed  to  the  jury  his  opinion 
of  the  intention  of  the  legislature  in  allowing  prisoners  to  testify 
in  their  own  behalf,  but  told  the  jury  it  was  for  them  to  say  what 
credit  should  be  given  to  the  prisoner's  statements, — Held,  no  ground 
for  reversal,  even  though  the  judge  may  have  been  in  error  as  to  the 
intention  of  the  legislature  in  passing  the  acts  mentioned. 

The  mere  expression,  by  a  judge  presiding  at  a  trial,  of  his  opinion 
on  the  merits  of  the  case,  is  not  error,  when  he  at  the  same  time  ex- 
pressly submits  it  to  the  jury  to  determine  the  facts. 

A  panel  of  jurors  having  been  regularly  drawn  and  summoned,  on  the 
call  of  the  roll  in  court  there  were  discovered  to  be  several  ab- 
sentees, whose  names  were  not  put  in  the  box.  The  eleventh  juror 
having  been  impanneled,  the  names  in  the  box  were  exhausted,  and 
the  names  of  the  absentees  being  called,  only  one  was  found  to  be 
present,  who,  under  exception,  took  his  place  in  the  jury  box,  and 
being  found  qualified,  was  sworn  in  as  the  twelfth  juror.  //<///,  that 
there  was  no  error;  or,  if  there  were,  it  could  not  have  prejudiced 
the  prisoner,  and,  under  2  llet.  Stat.,  728,  §  52,  was  not  ground  for* 
reversal.* 

*  In  TWEED'S  CASE  (Oyer  and  Terminer  of  the  City  and  County  of 
New  York,  January,  1873),  it  was  held  that  the  court  have  power  to 
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Applications  for  writ  of  error  and  stay. 

Henry  Rogers  was  convicted  of  the  murder  of  John 
Donohue,  in  the  oyer  and  terminer  of  the  county  of 

allow  a  juror  to  be  peremptorily  challenged  even  after  he  has  been 
sworn  in. 

The  case  was  the  trial  of  the  indictment  of  William  M.  Tweed  for 
neglecting  to  audit,  or  falsely  auditing  claims  against  the  county. 

After  eleven  jurors  had  been  impanneled  :— 

Counsel  for  the  prosecution  stated  to  the  court  that  they  had  re- 
ceived information  relating  to  one  of  the  jurors  who  had  been  ac- 
cepted and  sworn,  which  justified  them  in  applying  to  the  court  for 
leave  to  interpose  a  peremptory  challenge. 

John  Graham  and  William  Fullerton  were  heard  in  opposition,  on 
the  question  of  power  to  grant  leave  at  this  stage  of  the  proceedings. 

DAVIS,  J.  [after  reserving  the  question  for  consideration],  held,  that 
the  challenge  might  be  allowed  in  the  sound  discretion  of  the  court. 
That  the  court  could  exercise  such  discretion  without  requiring  coun- 
sel publicly  to  disclose  their  reasons  for  interposing  it,  the  court  being 
itself  satisfied  that  substantial  reasons  existed,  rendering  it  improper 
that  the  juror  proposed  to  be  challenged  should  be  allowed  to  sit  in 
the  case ;  and  that  the  challenge  might  be  so  allowed  at  any  time  be- 
fore the  actual  commencement  of  the  trial,  the  People  not  having 
exhausted  their  challenges  (U.  S.  v.  Morris,  1  Curt.  C.  Ct.,  23  ;  People 
v.  Damon,  13  Wend.,  851).  Challenge  allowed. 

See  on  this  point  Regina  t>.  Frost,  9  Carr.  &  P.,  186;  Regina  v. 
Key,  3  Carr.  &  K.,  371;  15  Jur.,  1065;  Regina  v.  Waddle,  Carr.  & 
M.  647. 

In  FOSTER'S  CASE  (Supreme  Court,  First  District,  At  Chambers, 
June,  1872),  it  was  held  by  CARDOZO,  J.,  among  other  things,  that: — 

1.  It  is  competent  for  the  court,  in  the  city  and  county  of  New 
York,  to  order  an  additional  panel  at  any  time  after  the  ballots  have 
been  deposited.     It  is  not  necessary  to  wait  till  the  first  panel  is  ex- 
hausted. 

2.  That  an  exception  does  not  lie  to  the  refusal  of  the  court  to  issue 
an  attachment  to  compel  the  attendance  of  a  juror  summoned  who 
does  not  appear. 

3.  That  the  oath  to  a  juror,  challenged  and  sworn  for  examination, 
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Kings.  In  November,  1872,  he  applied  to  a  judge  of 
the  supreme  court  in  that  county,  for  a  writ  of  error 
and  stay  of  proceedings. 

Edwin  G.  Dams  and  C.  S.  Spencer,  for  the  prisoner. 
Winchester  BrUton,  for  the  people. 

need  not  specify  the  ground  of  challenge,  unless  this  be  required  by 
counsel,  at  the  time. 

4.  That  under  the  present  statutes  the  husband  or  wife  of  a 
prisoner  is  not  admissible  as  a  witness  on  the  prisoner's  behalf,  on  the 
trial  of  the  indictment. 

William  Foster,  convicted  of  the  murder  of  Avery  P.  Putnam,  ap- 
plied for  a  writ  of  error  and  stay  of  proceedings. 

The  portions  of  the  opinion  of  CAKDOZO,  J.,  relating  to  these  points 
were  as  follows: 

"The  next  exception  is  to  the  overruling  of  the  challenge  to  the 
array.  The  ground  taken  by  the  prisoner's  counsel  was  that  the 
court  could  not,  until  the  first  panel,  returnable  on  the  first  day  of  the 
term,  was  exhausted,  make  an  order  for  another  panel.  No  authority 
is  cited.  The  objection  is  untenable.  The  act  of  1847,  chapter  495, 
expressly  provides  that  after  the  deposit  of  the  ballots  by  the  county 
clerk,  as  required  by  law,  the  several  courts  in  the  city  of  New  York 
"may  order  as  many  jurors  to  be  summoned  for  their  respective 
courts  as  in  their  judgment  may  be  necessary  "  (§  9).  It  will  be  seen 
that  the  order  may  be  made  at  any  time  after  the  ballots  have  been 
deposited,  and  the  question  of  how  many  may  be  necessary  rests  en- 
tirely in  the  judgment  of  the  court. 

•'  It  is  next  said  that  it  was  error  to  overrule  the  application  of  the 
prisoner's  counsel,  to  attach  jurors  who  had  been  personally  served, 
and  did  not  appear  when  called.  To  this  there  are  several  answers. 
First,  that  it  does  not  appear  that  there  was  any  juror,  who  had  been 
personally  summoned,  who  had  failed  to  attend  without  having  been 
previously  excused  by  the  court.  But  if  it  did,  the  question  whether 
the  court  would  attach  him,  is  one  resting  entirely  in  its  discretion.  It 
is  a  matter  for  the  court  only.  The  counsel  or  the  party  has  nothing 
to  do  with  it.  The  Revised  Statutes  provide  that  the  jury  shall  con- 
sist of  the  first  twelve  (who  are  in  all  respects  competent)  who  answer 
to  their  names.  The  counsel  or  the  prisoner  is  in  error  in  supposing 
that  the  act  of  1870  confers  any  right  upon  the  prisoner,  or  obliges 
the  court  to  enforce  the  attendance  of  a  juror.  By  reading  the  third 
and  fifteenth  sections  of  that  act  (ch.  539),  it  will  be  seen  that  only  a 
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GILBEKT,  J. — The  prisoner  has  been  convicted  of 
murder  in  the  first  degree  and  sentenced  to  be  hanged 
on  the  6th  proximo.  This  application  is  for  the  al- 
lowance of  a  writ  of  error  with  a  stay  of  proceedings 
upon  the  judgment.  The  time  being  short,  I  have  at 
the  solicitation  of  the  prisoner's  counsel  consented  to 
hear  the  application  notwithstanding  no  bill  of  excep- 
tion has  as  yet  been  settled,  and  for  that  reason  the  ap- 
plication could  not  regularly  be  made. 

The  counsel  for  the  prisoner  are  mistaken  in  sup- 
posing that  the  prisoner  is  entitled  to  the  writ  of  error 
as  a  matter  of  right.  On  the  contrary,  the  statute  es- 
pecially provides  that  "  writs  of  error  upon  judgments 

power  is  conferred  upon  the  court,  to  be  exercised  in  its  discretion. 
The  ruling  at  the  trial  was  correct  as  to  the  law,  and  the  discretion  of 
the  court  was  properly  exercised ;  for  there  is  no  pretense  that  any  ab- 
sent juror  was  designedly  kept  away,  and  it  would  be  intolerable  to 
keep  the  jurors  impanneled  waiting  while  the  State  (for  the  absent 
jurors  may  have  gone  to  various  parts  of  the  State)  was  being  scoured 
in  search  of  those  who  had  failed  to  attend,  and  who,  it  is  not  sug- 
gested, were  likely  to  be  at  all  more  competent  to  sit  than  the  many 
who  were  rejected. 

"  An  objection  was  raised  to  the  form  of  oath  administered  to 
George  W.  De  La  Vergne,  who  was  called  as  a  juror,  and  sworn  as  a 
witness  upon  challenge  made  by  the  counsel  for  the  prisoner.  I 
think  there  are  several  reasons  why  this  presents  no  ground  for  the 
present  application.  It  was  conceded  by  the  counsel  for  the  prisoner 
that  the  oath,  to  use  his  own  language,  was  "  the  same  that  the  ex- 
cellent clerk  of  the  oyer  and  terminer  has  been  administering  for 
forty  years."  To  this  oath,  thus  used  without  objection,  the  counsel 
simply  objected;  and  though  called  upon  to  state  his  ground,  he 
omitted  to  do  so  until  after  the  objection  had  been  overruled.  It 
was  then  too  late.  But,  moreover,  the  prisoner's  counsel  did  not 
even  then  ask  that  he  should  be  sworn  upon  each  challenge  sepa- 
rately, and,  as  the  specification  of  the  ground  or  cause  of  challenge 
was  not  made  until  after  the  juror  had  been  sworn  as  a  witness,  the 
issue  could  not  be  specified  in  the  oath  otherwise  than  it  was.  If  the 
prisoner's  counsel  wanted  the  oath  to  refer  to  the  cause  of  challenge, 
he  should  have  assigned  the  cause  at  the  time  of  challenge,  instead 
of  challenging  generally,  and  stating  the  ground  after  the  oath,  or 
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rendered  on  any  indictment  for  a  capital  offense  shall 
not  issue  unless  allowed  by  one  of  the  justices  of  the 
supreme  court  upon  notice  given  to  the  attorney- 
general,  or  to  the  district-attorney  of  the  county 
where  the  conviction  shall  have  been  had"  (2  Ren. 
Stat.  740,  §  14).  The  power  conferred  by  the  statute  to 
allow  a  writ  of  error  in  a  capital  case,  is  a  high  judicial 
power,  and  the  exercise  of  such  power  depends,  not 
upon  the  discretion  of  the  judge,  but  upon  the  particu- 
lar case  out  of  which  such  power  arises.  Before  allow- 
ing the  writ,  the  judge  should  be  satisfied  that  there  is 
probable  cause  at  least,  to  believe  that  the  appellate 
court  would  reverse  the  judgment.  To  use  the  language 

else  he  should  have  requested  that  the  witness  be  resworn  after  the 
cause  of  challenge  was  assigned.     Moreover,  this  juror,  the  only  one 
as  to  whom  the  objection  as  to  the  form  of  oath  was  taken,  was  re- 
jected on  the  prisoner's  own  application,  and  the  prisoner  could  not 
have  been  prejudiced.  ..... 

"  The  next  exception  is  to  the  exclusion,  as  a  witness  on  behalf  of 
the  prisoner,  of  his  wife.  No  authority  in  support  of  her  competency 
was  cited  on  the  trial,  and  none  has  been  produced  on  the  present  ap- 
plication, and  it  is  conceded  that  at  common  law  she  could  not  have 
been  examined.  The  counsel  argues  that  because  by  a  recent  statute 
the  prisoner  may,  at  his  option,  testify  on  his  own  behalf,  therefore 
the  incompetency  of  the  wife  is  removed.  But  that  statute  (Laws  of 
1869),  only  allows  the  prisoner  at  his  option  to  testify,  and  the 
reasons  for  the  rule  excluding  the  wife  remain  unaltered.  The  statute 
of  1867  (ch.  887)  has  specified  the  instances  in  which  husband  and 
wife  are  competent  or  compellable  to  give  evidence  for  or  against 
each  other,  and  this  is  not  one  of  them.  The  legislature,  therefore, 
evidently  understood  that  an  express  statute  for  such  a  purpose  was 
necessary,  and  they  have  not  said  by  the  act  of  1869  that  the  wife 
may  be  examined,  but  have  expressly  limited  it  to  'the  person 
charged,'  and  statutes  in  derogation  of  the  common  law  are  not  to 
be  extended  by  construction  to  work  a  repeal  of  a  common  law  rule, 
unless  they  are  so  inconsistent  with  it,  that  both  cannot  stand 
together." 

Overruling  these  and  other  objections,  the  application  was  denied. 
A  subsequent  application  was  allowed,  and  the  conviction  waa 
affirmed  by  the  court  of  appeals  in  January,  1873. 
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of  Chancellor  WALWORTH,  in  the  People  v.  Colt,  1 
Park.  611,  "It  is  the  duty  of  the  officer  to  whom  the 
application  is  made  to  disallow  the  writ  if  he  has  no 
reason  to  doubt  the  legality  of  the  conviction."  2STor 
can  I  consider  any  alleged  error,  to  which  no  exception 
was  taken  (People  v.  Thompson,  41  -ZV.  J".,  1).  This  re- 
mark seems  proper,  although  I  have  discovered  no 
such  error  in  the  case,  because  the  prisoner's  counsel 
in  the  argument  before  me,  went  outside  of  the  excep- 
tion, and  discussed  many  points  which,  under  the  rule 
stated,  cannot  be  the  subject  of  review. 

The  first  exception  urged  is  to  the  admission  of  the 
question  put  to  the  physician,  whether  the  club  with 
which  the  prisoner  struck  the  deceased,  could  by  one 
blow  produce  the  results  which  he  described  on  his  ex- 
amination as  a  witness.  I  think  this  was  clearly  com- 
petent. The  physician  had  described  the  nature  of  the 
injury,  and  his  professional  experience  enabled  him  to 
testify  respecting  the  adequacy  of  the  means  which  the 
prosecution  alleged,  produced  it,  and  whether  one  or 
more  blows  with  the  club  were  necessary  for  that 
purpose. 

The  next  exception  is  to  the  following  question,  put 
to  the  same  witness:  "Is  it  quite  as  likely  that  that 
blow  might  have  been  produced  from  a  stone  thrown 
against  the  skull  as  that  it  was  produced  by  this 
wood?"  This  question  was  properly  excluded,  as  it 
called  for  the  opinion  of  the  witness  upon  a  mere  prob- 
ability without  any  basis  of  fact.  While  an  expert 
may  testify  as  to  whether  particular  means  are  ad- 
equate to  produce  a  given  result,  he  cannot,  any  more 
than  any  other  witness,  be  permitted  to  speculate  upon 
mere  hypothetical  probabilities.  The  witness  was  per- 
mitted to  testify  he  could  not  tell  positively  the  nature 
of  the  instrument  that  caused  the  wounds  on  the  head 
of  the  deceased  ;  that  any  heavy  instrument  used  with 
a  sufficient  degree  of  force  might  have  caused  either  of 
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them ;  that  the  fracture  of  the  skull  could  be  produced 
by  a  blow  from  a  Scotch  ale  bottle,  or  by  a  heavy  stone 
thrown  against  the  skull. 

But  there  was  no  basis  upon  which  he  could  form 
an  opinion  whether  the  blow  might  have  been  produced 
by  the  bottle  or  stone,  as  well  as  by  the  club,  nor  was 
it  material,  as  he  had  expressed  the  opinion  that  either 
was  adequate  to  produce  the  result. 

The  next  exception  is  to  the  exclusion  of  an  offer  by 
the  prisoner's  counsel  to  show  that  at  or  about  the  time 
of  the  offense,  the  prisoner  and  other  parties  were  in 
the  habit  of  frequenting  the  spot  where  it  was  commit- 
ted at  certain  hours  of  the  night,  and  of  taking  sticks 
and  slapping  playfully  sleepers  found  in  wagons  near 
by,  to  show  the  want  of  premeditation  on  the  part  of 
the  prisoner.  This  was  properly  excluded,  because  it 
included  acts  of  parties  other  than  the  prisoner.  But 
evidence  of  the  same  acts  by  the  prisoner  alone  was  ad- 
mitted. I  think  no  error  was  committed  in  this  respect. 
These  are  all  the  rulings  on  the  rejection  or  admission 
of  testimony  to  which  any  exception  was  taken. 

The  prisoner's  counsel,  at  the  conclusion  of  the 
charge  of  the  court,  requested  the  presiding  judge  to 
charge  each  of  several  propositions  submitted  by  him. 
The  court  declined  to  charge  further  than  it  had 
already  charged,  and  the  prisoner's  counsel  ex- 
cepted. 

I  understand  the  rule  to  be  well  settled,  that  a 
judge  is  not  required  to  charge  the  jury  or  to  refuse  to 
charge  them  specific  propositions,  but  that  it  is  quite 
sufficient,  if  he  charges  substantially  upon  the  legal 
propositions  as  requested,  so  far  as  they  are  pertinent 
to  the  questions  involved  in  the  case  (Holbrook  v.  U. 
&  Sch.  R.  R.  Co.,  12  N.  Y.  [2  Kern.'],  236;  Bulkeley 
v.  Keteltas,  4  Sandf.,  450;  First  Baptist  Church  v. 
Brooklyn  Ins.  Co.,  23  How.  Pr.,  448). 

Upon  a  careful  review  I  am  unable  to  discover  any 
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omission  in  this  respect.  Several  of  the  requests  did 
not  relate  to  any  rule  of  law,  but  asked  for  particular 
comments  upon  the  testimony,  and  were  very  properly 
disregarded  by  the  court. 

It  is  urged  that  the  court  omitted  to  call  the  atten- 
tion of  the  jury  sufficiently  to  the  distinguisning  char- 
acteristics of  murder  and  manslaughter.  On  that  sub- 
ject the  judge  said :  "  It  is  suggested  on  the  part  of  the 
prisoner  that  this  crime  might  be  manslaughter  in  the 
second  or  third  degree.  The  characteristics  of  man- 
slaughter, as  distinguished  from  murder,  are :  1.  Ab- 
sence of  intent  to  kill,  and,  2.  Using  the  means  of  death 
while  in  the  heat  of  passion.  It  is  for  you  to  say 
whether  there  is  evidence  in  the  case  to  justify  the  jury 
in  believing  that  there  was  any  provocation  producing 
heat  of  passion,  or  that  heat  of  passion  actually  ex- 
isted, or  whether  this  affair,  after  all,  was  a  cool  and 
deliberate  transaction." 

This,  surely,  was  a  substantial  compliance  with  the 
request  to  charge  on  that  subject.  But  if  not,  the  case 
is  barren  of  evidence  to  warrant  the  reduction  of  the 
crime  from  murder  to  manslaughter.  Several  exceptions 
were  also  taken  to  the  charge  as  delivered.  First  to 
that  part  of  the  charge  made  with  reference  to  the 
reasoning  of  the  prisoner.  On  this  subject  the  judge 
charged  as  follows:  "Did  he  intend  to  kill  or  did  he 
intend  to  inflict  a  serious  wound  which  would  come 
short  of  actual  death  ?  Now,  gentlemen,  on  this  sub- 
ject we  are  to  assign  a  cause  from  its  actual  effects.  If 
a  man  points  a  loaded  pistol  at  another  and  fires  it  into 
a  vital  part  of  his  body,  what  is  there  to  prevent  the 
inference  that  he  intended  his  death?  If  a  highway- 
man meets  a  man  on  the  street  and  fells  him  to  the 
ground  with  a  cart  rung  or  implement  of  that  kind, 
for  the  purpose  of  committing  robbery,  what  is  the 
natural  inference?  Is  it  with  intent  to  despoil  him 
merely  that  he  might  commit  robbery,  or  does  he  in- 
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tend  to  inflict  the  natural  consequences  of  his  blow  ? 
It  is  not  necessary  that  an  assailant  should  go  through 
a  process  of  ratiocination  on  the  subject.  It  is  enough 
that  he  intended  to  inflict  the  blow  and  that  the  blow 
was  such  as  must  necessarily  and  naturally  result  in 
death.  In  such  a  case  the  jury  is  justified  in  drawing 
the  natural  inference  which  the  facts  justify.  However, 
it  is  for  them  to  draw  the  inference.  It  is  not  for  the 
court  to  instruct  the  jury  what  inference  they  shall 
draw  from  the  facts."  It  is  difficult  to  perceive  what 
valid  objection  can  be  made  to  this.  If  it  needed 
authority  for  its  support  it  may  be  found  in  Kenney  v. 
People  (27  How.  Pr.,  202),  and  in  Regina  a.  Roth  well 
(Cox  Crim.  L.  Cas.,  145).  It  may  be  remarked  that 
the  judge  was  not  here  defining  the  crime  of  murder  as 
distinguished  from  manslaughter.  That  he  did  else- 
where. But  he  was  illustrating  what  evidence  was 
necessary  to  satisfy  the  jury  of  the  intent  to  kill. 
Second.  To  that  part  of  the  charge  with  reference  to 
the  intent  of  the  legislature,  the  court  did  express  an 
opinion  with  reference  to  the  probable  intent  of  the 
legislature  in  allowing  prisoners  to  be  witnesses  in  their 
own  behalf,  concluding  as  follows  :  "But  it  is  their 
privilege  to  come  on  the  stand,  and  it  is  for  the  jury  to 
say  what  credence  shall  be  given  to  their  statement." 
Whether  the  views  of  the  court  as  to  the  probable  in- 
tent of  the  legislature  were  correct  or  not  is  not  the  sub- 
ject of  review,  nor  is  it  material,  because  the  credibility 
of  the  prisoner  as  a  witness  was  properly  submitted  to 
the  exclusive  determination  of  the  jury. 

Third. — To  that  part  of  the  charge  with  reference  to 
the  grade  of  the  crime.  On  this  subject  the  judge  said : 
"  It  presents  a  case,  I  think,  although  that  is  for  you 
to  determine,  of  unprovoked  and  atrocious  murder, 
committed  by  somebody.  The  only  serious  question 
in  the  case  is,  whose  hand  caused  the  death  of  this 
man?  Now,  bear  in  mind,  although  the  court  ex- 
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presses  this  opinion,  it  is  for  the  jury  to  determine  the 
question  of  fact." 

The  decisions  are  so  numerous  that  the  mere  expres- 
sion of  an  opinion  by  a  judge  is  not  error,  when  he  ex- 
pressly submits  it  to  the  jury  to  determine  the  facts, 
that  it  cannot  be  necessary  to  cite  them.  It  is  a  com- 
mon practice  in  England  for  the  court  to  express  an 
unqualified  opinion  ;  and  although  not  so  common 
here,  it  has  been  frequently  done,  and  when  questioned 
has  been  sustained.  Whether  a  judge  should  do  so  or 
not,  is  a  question  to  be  determined  by  him  in  the  con- 
scientious discharge  of  his  duty. 

This  disposes  of  all  the  exceptions  taken  to  the 
charge,  except  that  relating  to  the  remarks  of  the 
judge,  on  the  effect  of  intoxication  upon  the  nature  of 
the  crime.  The  charge,  in  that  respect,  if  it  did  not  go 
further  than  the  prisoner  had  a  light  to  demand,  is 
fully  sustained  by  authority  (People  v.  Hammel,  2 
Park.  Cr.,  223  ;  Rodgers  v.  People,  15  How.  Pr.,  557; 
People  v.  Lannegan,  6  Park.  Cr.,  209). 

The  only  remaining  exception  is  that  taken  to  the 
impanneling  of  the  last  juror.  On  the  call  of  the  jurors, 
all  having  been  regularly  drawn  and  summoned,  there 
were  several  absentees  whose  names  were  not  put  in 
the  box.  The  eleventh  juror  having  been  impanneled, 
the  names  in  the  box  were  exhausted.  The  clerk  was 
then  ordered  to  call  the  absentees,  which  being  done, 
one  only  was  present.  He  was  ordered  to  take  his 
place  in  the  jury  box,  to  which  an  exception  was 
taken.  The  juror  was  challenged  for  principal  cause 
and  to  the  favor,  and  being  found  qualified  took  his 
seat  and  served  as  a  juror.  I  do  not  think  there  was 
any  error  in  this.  But  if,  in  any  technical  sense,  it 
could  be  so  considered,  it  could  not  have  prejudiced 
the  prisoner.  There  being  but  one  name,  had  it  been 
originally  placed  in  the  box  it  would  have  been  drawn 
before  or  when  it  was,  in  fact,  called,  and  it  is  immate- 
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rial  which  would  have  happened.  To  have  placed  his 
name  in  the  box  when  it  was  in  fact  called,  as  an  ab- 
sentee, would  have  been  an  idle  and  useless  formality. 
The  provision  of  the  statute  that  the  trial  of  an  indict- 
ment shall  not  be  affected  by  reason  of  any  defect  or 
imperfection  in  matters  of  form,  which  shall  not  tend  to 
the  prejudice  of  the  defendant,  therefore,  applies  to  this 
part  of  the  case  (2Hev.  Stat,  728,  §  52). 

Finally.  If  it  were  probable  that  any  of  the  pro- 
ceedings complained  of  were  erroneous,  the  alleged  er- 
rors bears  so  little  and  so  remotely  on  the  merits  of 
the  case  that  no  court  would  be  warranted  in  revers- 
ing the  judgment. 

To  use  the  language  of  the  court  of  appeals, 
"  whereas  in  the  present  case  it  is  apparent  and  obvious 
that  the  supposed  errors  did  not  nor  could  not  work 
either  injury  or  injustice  to  the  accused,  they  do  not 
call  for  a  reversal  of  the  conviction." 

Having  arrived  at  the  conclusion  that  the  prisoner 
was  rightly  and  legally  convicted,  I  cannot  retard  the 
execution  of  the  sentence  of  the  law.  A  judge  who 
from  sympathy  for  the  accused  or  for  any  other  cause 
should  do  so,  would  inflict  an  unjustifiable  injury  upon 
the  public  interests. 

The  application  is  therefore  denied. 

The  application  was  subsequently  renewed  before  a 
judge  of  the  supreme  court  in  the  citv  and  county  of 
New  York. 

FANCHER,  J. — The  motion  for  a  writ  of  error  and 
stay  is  denied. 

This  is  an  application  for  a  writ  of  error  upon  a 
judgment  for  a  capital  offense.  The  prisoner  was  con- 
victed of  murder  in  the  first  degree,  and  is  sentenced  to 
be  hanged  on  Friday  next.  An  application  for  the 
allowance  of  a  writ  of  error  and  stay  of  execution  was 
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made  to  the  justice  who  presided  at  the  trial,  and  was 
denied.  Unless  the  writ  be  allowed,  the  prisoner  can- 
not live  until  a  review  of  the  several  questions  raised 
on  the  trial  shall  be  had  before  the  general  term  of  the 
supreme  court.  Yet  a  writ  of  error  is  not  a  matter  of 
right  in  such  a  case.  It  can  only  be  allowed  by  a 
justice  of  the  supreme  court,  upon  notice  to  the  attor- 
ney-general or  to  the  district-attorney  of  the  county 
where  the  conviction  was  had  ;  and,  if  then,  on  exam- 
ination of  the  case,  there  does  not  appear  probable 
eiTor,  sufficient  to  induce  an  appellate  court  to  reverse 
the  judgment,  the  writ  should  be  refused. 

According  to  the  practice  under  our  statute  (2  Rev. 
Stat.,  740,  §  14),  any  justice  of  the  supreme  court  may 
allow  the  writ,  and  without  regard  to  the  fact  that  an 
application  for  it  has  been  denied  by  another  justice  of 
the  court.  In  other  words,  a  decision  adverse  to  the 
prisoner  on  such  an  application,  is  not  regarded  as 
res  adjudicata  ;  nor,  as  in  civil  cases,  is  it  regarded  as 
improper  for  one  justice  to  hear  and  decide  upon  the 
application,  because  another  justice  has  already  decided 
a  similar  application  in  the  same  case.  If  1  could  have 
avoided  the  duty  and  responsibility  of  hearing  the  ap- 
plication for  the  writ,  on  the  ground  that  a  similar  ap- 
plication had  been  denied  by  another  judge,  I  should 
have  done  so.  But  I  am  informed  by  the  learned  pre- 
siding justice  of  the  first  judicial  department,  what  I 
had  before  heard,  that  applications  in  such  cases  have 
been  made  to  several  judges,  one  after  another,  and,  in 
some  instances,  the  writ  has  been  granted  by  one 
judge,  after  a  refusal  to  allow  it  by  another. 

Unpleasant  as  the  duty  may  be,  it  must,  therefore, 
pe  performed,  and  the  merits  of  the  application  must 
be  examined.  It  was  said  by  Chancellor  WALWOKTH, 
in  the  Colt  case,  that  it  is  the  duty  of  the  officer  to 
whom  the  application  is  made  to  allow  the  writ  if 
he  has  reason  to  doubt  the  legality  of  the  conviction. 
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It  has  been  said  by  other  learned  judges,  that  before 
allowing  the  writ  the  judge  should  be  satisfied  that 
there  is  probable  cause  to  believe  that  error  occurred  on 
the  trial  sufficient  to  induce  the  appellate  court  to  re- 
verse the  judgment. 

If,  on  looking  into  the  bill  of  exceptions,  I  discover 
nothing  to  create  a  reason  for  doubt  of  the  legality  of 
the  conviction,  the  allowance  of  the  writ  should  be  re- 
fused ;  in  other  words,  if,  on  diligent  examination,  the 
bill  of  exceptions  shall  disclose  no  probable  error, 
sufficient,  in  my  opinion,  to  induce  the  appellate  court 
to  reverse  the  judgment,  I  am,  doubtless,  bound  to  re- 
fuse the  writ  and  the  stay  of  the  execution. 

The  first  ground  of  error  chiefly  relied  on  by  the 
counsel  for  the  prisoner,  in  his  powerful  argument  be- 
fore me,  is  that  portion  of  the  charge  of  the  learned 
judge  before  whom  the  prisoner  was  tried,  respecting 
the  probable  intention  of  the  legislature  in  enacting  the 
late  statute  which  allows  a  person  accused  of  crime  to 
be  a  witness  in  his  own  behalf.  I  was  much  impressed 
by  the  argument  of  counsel  on  this  point.  But  I  have 
attentively  and  repeatedly  read  the  remarks  of  the 
learned  judge  in  this  respect,  as  contained  in  the  bill 
of  exceptions,  and  I  do  not  think  they  contain  any 
substantial  error.  What  he  said  as  to  the  intention  of 
the  legislature  touching  the  statute  allowing  prisoners 
to  testify,  was  so  appropriately  qualified  as  not  to  with- 
draw from  the  jury  whatever  credence  they  should  find 
it  proper  to  give  to  the  testimony  of  the  prisoner  in 
this  case.  He  distinctly  charged  the  jury  that  it  was 
the  privilege  of  prisoners  to  come  on  the  stand  and 
give  their  version  of  the  facts,  and  that  it  was  for  the 
jury  to  say  what  credence  could  be  given  to  the  state- 
ment. He  cautioned  the  jury  to  discriminate  between 
what  was  fact  and  what  was  not  in  the  testimony  of 
prisoners  as  of  other  witnesses,  so  as  to  arrive  substan- 
tially at  the  truth.  Now,  this  qualification  of  what 
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had  been  observed  by  the  learned  judge  as  to  the  prob- 
able intention  of  the  legislature  in  passing  the  statute 
referred  to,  was  so  explicit  and  correct,  that  the  minds 
of  the  jury  could  not  have  been  diverted  from  the  true 
considerations  in  the  case,  nor  could  the  prisoner  have 
been  improperly  prejudiced  by  the  remarks  of  the 
judge  as  to  the  intention  of  the  legislature. 

The  next  important  point  relied  on  by  the  prisoner's 
counsel  in  the  argument  before  me,  arises  on  his  excep 
tion  to  that  part  of  the  charge  as  to  the  intention  of  the 
prisoner  when  he  struck  the  blow,  which  is  alleged  to 
have  caused  the  death  of  Donohue.  Upon  the  point  of 
premeditation  or  design  to  kill,  the  learned  judge  said 
to  the  jury:  "It  is  not  necessary  that  an  assailant 
should  go  through  a  process  of  ratiocination  on  the 
subject ;  it  is  enough  that  he  intended  to  inflict  the 
blow,  and  that  the  blow  was  such  as  must  necessarily 
or  naturally  result  in  death.  In  such  a  case  the  jury 
are  warranted  in  drawing  the  natural  inference  which 
the  facts  justify.  However,  it  is  for  them  to  draw  the 
inference.  It  is  not  the  part  of  the  court  to  instruct  the 
jury  what  inference  they  shall  draw  from  the  facts." 
These  remarks  of  the  judge  are  objected  to  and  criticised 
by  the  prisoner's  counsel ;  but  I  fail  to  see  anything 
exceptional  in  them.  They  certainly  correspond  with 
the  tenor  of  many  decisions  touching  the  question  of 
premeditation.  Moreover,  the  judge  at  the  trial  was 
exceedingly  considerate  of  the  rights  of  the  prisoner  on 
this  important  point,  for,  in  the  same  immediate  con- 
nection, bearing  upon  the  design  to  kill,  he  charged 
the  jury  thus  :  "  There  is  evidence  here  that  this  pris- 
oner was  on  friendly  terms  with  the  deceased.  That 
the  jury  may  consider."  It  was  the  duty  of  the  judge 
to  charge  the  jury  upon  this  vital  question  of  intent, 
and  in  view  of  the  facts  disclosed  by  the  evidence.  I  do 
not  see  how  he  could  have  charged  more  appropriately 
than  he  did.  His  remarks  are  certainly  sustained  by 
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authority  (Kenney  t>.  People,  27  How.  Pr.,  202 ;  Regina 
v.  Rothwell,  Cox  Grim.  Cas.,  145). 

In  the  same  connection,  the  validity  of  an  exception 
to  the  charge  as  to  intoxication  was  pressed  by  the 
counsel  for  the  motion.  After  the  charge  had  been  ap- 
parently concluded,  and  the  prisoner' s  counsel  had  made 
some  requests  to  charge  certain  propositions,  the  judge 
said:  "One  thing  I  omitted  inadvertently  to  instruct 
you  on,  in  respect  to  the  prisoner's  condition  as  to  in- 
toxication. Intoxication  is  no  excuse  for  crime.  You 
are  to  consider  his  condition  under  any  circumstances 
that  will  throw  any  light  on  what  was  his  actual  intent. 
If  the  jury  can  see  anything  arising  out  of  this  case, 
that  would  qualify  the  general  rule  of  law  that  a 
drunken  man  is  to  be  judged  by  the  same  rule  of  law 
as  a  sober  man,  they  will  give  it  effect.  I  am  not 
aware  of  anything  I  can  call  your  attention  to,  to 
throw  light  on  that  subject."  In  this  case  there  was 
abundant  evidence  to  show  that  the  mind  of  the  pris- 
oner at  the  time  of  this  homicide  was  not  either  de- 
stroyed or  eclipsed  by  intoxication.  There  were  no 
facts  in  the  case  to  warrant  a  charge  from  the  judge  to 
the  effect  that  the  prisoner  was  so  intoxicated  as  to  be 
incapable  of  forming  a  design  to  kill.  Upon  the  testi- 
mony of  all  the  witnesses  who  observed  the  killing  of 
Officer  Donohue,  this  prisoner  knew  what  he  was  about. 
He  had  uttered  the  threat  that  if  the  officer  came  along 
he  would  'lay  him  out.'  He  took  the  iron  bar  from 
the  store  of  McGoldrick,  and  when  required  to  give  it 
up,  asked  McGoldrick  to  find  something  else,  stating 
that  he  must  have  something.  He  then  took  from  the 
store  of  McGoldrick  the  club,  and  proceeded  with  it  to 
the  place  near  the  coal-box  where  he  had  stood  with 
the  iron  bar.  While  standing  there  he  is  heard  by 
two  witnesses  to  remark,  '  If  that  son  of  a  bitch  comes 
along,  I  will,'  or  '  we  will,  lay  him  out.1  Two  other  wit- 
nesses testify  that  he  said,  "  If  Officer  Donohue  comes 
IST.  s.— xni— 25  , 
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along,  the  son  of  a  bitch,  I  will  kill  him."  That  officer 
did  soon  come  along,  and  instantly  the  prisoner 
emerges  from  his  position  and  dealt  him  the  blow  which 
felled  him  to  the  sidewalk ;  from  which  spot,  whether 
again  struck  by  the  prisoner  or  others  it  is  perhaps 
doubtful,  he  is  carried  away  to  die."  There  was  no 
room,  on  these  facts,  and  on  the  version  of  his  own  con- 
duct as  given  by  the  prisoner  himself  on  the  trial,  for 
the  judge  to  have  made  any  more  favorable  charge 
touching  the  prisoner' s  intoxication,  or  the  effect  of  in- 
toxication on  his  intent,  than  was  made.  This  remark 
will  be  fully  corroborated  by  the  authorities  on  the  sub- 
ject (People  ®.  Hammel,  2  Park.,  223  ;  People  v.  Lan- 
nigan,  6  Park..  209 ;  Rodgers  n.  People,  15  How.  Pr., 
557). 

The  counsel  for  the  prisoner  strenuously  insists  that 
the  judge  went  beyond  his  province  and  invaded  that 
of  the  jury  when  he  undertook  at  the  beginning  of  his 
charge  to  characterize  the  nature  of  the  prisoner's 
crime  upon  which,  on  the  evidence,  the  jury  had  the 
right  to  pass.  After  a  brief  statement  of  the  facts  of 
the  case,  the  learned  judge  said,  "It  presents  a  case,  I 
think,  although  that  is  for  you  to  determine,  of  unpro- 
voked and  atrocious  murder  committed  by  somebody. 
The  only  serious  question  of  the  case  is,  whose  hand 
caused  the  death  of  this  man?"  These  remarks  are 
severely  criticised  by  counsel,  and  it  is  argued  that  on 
them  the  court  determined  the  degree  of  crime  as  that 
of  murder,  whereas  the  facts  would  allow  the  jury  un- 
der a  proper  charge  to  find  the  crime  to  be  man- 
slaughter ;  arid,  at  all  events,  it  predetermined  the 
question  of  intent,  which  it  was  the  sole  duty  and  prov- 
ince of  the  jury  to  determine.  There  are  two  answers 
to  this  argument ;  first,  it  was  only  the  opinion  of  the 
judge,  guarded  and  qualified  by  the  remark  that  the 
jury  were  to  determine,  and  not  the  court,  whether  the 
case  was  one  of  unprovoked  and  atrocious  murder ; 
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and  secondly,  the  judge,  with  great  clearness  and  pre- 
cision, instructed  the '  jury  what  constituted  the  crime 
of  murder  in  the  first  degree,  and  what  were  the  distin- 
guishing elements  of  the  crime  of  manslaughter.  There 
is  little  or  no  ground  for  saying  that  the  jury  were  mis- 
led by  the  opinion  which  the  judge  expressed.  Whether 
the  judge  should,  in  such  cases,  express  his  individual 
opinion,  must  depend  very  much  on  the  circumstances 
and  a  sound  discretion.  I  have  often  heard  judges  ex- 
press their  opinion  in  charges  to  juries,  but  where  they 
have  guarded  the  expression  of  it  by  proper  instruction 
as  to  the  duty  of  the  jury,  I  have  never  known  an  ex- 
ception to  the  expression  of  the  opinion  to  be  regarded 
as  of  any  importance. 

In  the  course  of  his  charge,  the  learned  judge  told 
the  jury  that  as,  to  the  guilt  of  the  act  it  made  but  very 
little  difference,  in  a  moral  or  legal  point  of  view, 
whether  the  blow  was  inflicted  by  one  or  the  other  of 
the  three  persons  who  were  present  at  the  homicide ; 
and  he  further  remarked  that  "if  the  prisoner's  state- 
ment is  correct,  that  when  Denvers  suggested  to  him  if 
Donohue  should  come  along  he  should  be  *  laid  out,'  it 
infused  the  idea  into  his  mind  ;  and  if,  in  pursuance  of 
that,  he  struck  one  blow,  and  Denvers  another,  and 
Ritchie  another,  they  were  all  principals  in  the  transac- 
tion, and  all  equally  guilty  of  murder."  This  portion 
of  the  charge  is  assailed  on  the  ground  that  the  indict- 
ment, under  which  the  prisoner  was  tried,  charges  the 
killing  of  Donohue  by  a  single  blow,  struck  with  a  bar 
or  club  by  the  prisoner.  In  the  bill  of  exceptions  the 
following  'words  immediately  succeed  the  portion  of  the 
charge  just  recited :  "Although,  as  the  indictment  does 
not  charge  that  offense,  the  prisoner  cannot  be  con- 
victed on  that  ground."  When  the  whole  of  this  por-* 
tion  of  the  charge  is  perused,  it  will,  as  I  think,  appear 
entirely  unobjectionable,  if  not  favorable  to  the 
prisoner.  In  the  first  place,  it  distinctly  advises  the 
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jury  that  if  the  prisoner's  version  of  the  transaction  be 
correct,  then  he  cannot  be  convicted  as  an  accessory 
with  Denvers  and  Ritchie,  nor  as  a  principal  with 
them,  because  the  indictment  has  not  charged  such  an 
offense.  In  the  next  place,  this  portion  of  the  charge 
shut  up  the  jury  to  find  that  the  blow  struck  with  the 
club  by  the  prisoner  was  the  cause  of  the  death  of 
Donohue ;  and  thus  the  remarks  objected  to  were 
favorable  to  the  prisoner,  in  the  event  of  the  jury  at- 
taching any  credit  to  the  prisoner's  version  of  the  trans- 
action, or  to  the  evidence  which  bore  upon  the  conject- 
ure that  other  blows  than  that  struck  by  the  prisoner 
with  the  club,  may  have  caused  the  death  of  Donohue. 
I  think,  therefore,  that  no  available  exception  can  be 
predicated  of  this  portion  of  the  charge. 

It  was  argued  by  the  counsel  for  the  prisoner  that 
some  of  the  propositions  which  he  requested  the  judge 
to  charge,  were  legal  propositions  pertinent  to  the  case, 
and  should  have  been  charged  as  requested.  The  court 
declined  the  request  except  as  already  charged.  I  have 
looked  through  these  requests,  and  while  it  is  true  that 
some  of  them  are  proper  and  couched  in  different 
language  than  that  employed  by  the  court,  still,  I 
think,  all  the  substantial  parts  of  the  propositions  were 
covered  by  the  charge.  So  far  as  the  material  ques- 
tions involved  in  the  case  were  concerned,  the  charge  of 
the  court  appears  to  me  to  embrace  them  all.  JSTor  do 
I  find  anything  in  the  exceptions  to  the  rulings  of  the 
court  respecting  the  evidence,  which,  in  my  judgment, 
should  induce  an  appellate  court  to  reverse  this  con- 
viction. 

It  would  be  a  reproach  to  the  administration  of 
justice  if  such  an  enormous  crime  as  the  killing  of  that 
unoffending  officer  Donohue  should  not  be  avanged. 
When  the  perpetrator  of,  or  as  this  prisoner  con- 
fesses himself,  the  participator  in,  such  an  offense 
asrainst  the  laws  of  God  and  man,  has  had  a  fair  and 


NEW  SERIES  :  VOL.  XIII.  389 

Lea  9.  Wolf. 

properly  conducted  trial,  and  has  been  found  guilty  of 
murder  by  a  jury  of  his  peers,  the  impending  punish 
ment  of  the  law  should  not  be  stayed.  The  law  of  the 
land  declares  it  shall  not  be  stayed  unless,  on  a  review 
of  the  case,  there  is  ground  to  believe  an  appellate 
court  would,  for  some  error  on  the  trial,  reverse  the 
judgment.  I  see  no  probable  cause  to  suppose  that  an 
appellate  court  would  grant  to  this  prisoner  a  new 
trial ;  and  terrible  as  are  the  consequences  to  him,  I 
feel  constrained  to  deny  his  application  for  the  allow- 
ance of  a  writ  of  error. 

Motion  for  allowance  of  writ  of  error  and  stay  is 
denied. 


LEA  against  WOLF. 

4*4 

Supreme  Court,  First  District ;  Special  Term,   No- 
vember, 1872. 

INJUNCTION.  — TRADEM  ARK. 

The  name  of  the  place  where  an  article  is  manufactured  cannot  be 
joined  with  a  word  descriptive  of  the  article  manufactured,  in  such 
a  manner  as  to  give  the  exclusive  use  of  the  phrase  as  a  trademark, 
to  the  person  first  using  it  to  designate  an  article  sold  by  him, — 
e.  g.,  the  words  "  Worcestershire  sauce"  used  to  designate  a  sauce 
made  in  Worcestershire,  cannot  be  used  as  a  trademark  so  as  to 
give  plaintiff  an  exclusive  right  to  their  use,  and  defendant  will 
not  be  enjoined  from  using  them.* 

But  where  defendant  puts  up  for  sale  his  manufactured  article,  with 
labels  and  wrappers  which  are  a  colorable  imitation  of  those  used 

*  Compare  Newman  v.  Alvord,  49  Barb.,  588;  S.  C.,  35  How.  Pr. , 
108;  Congress  &  Empire  Spring  Co.  v.  High  Rock  Spring  Co.,  10 
Abb.  Pr.  N.  S.,  348,  and  note. 
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by  plaintiff, — e.  g.,  where  the  color  of  the  paper,  the  words  used, 
and  the  general  appearance  of  the  labels  show  an  evident  design  to 
give  a  representation  of  those  used  by  the  plaintiff, — he  will  be  en- 
joined from  so  doing,  and  the  fact  that  he  puts  his  own  name  on 
the  wrappers,  &c.,  as  the  manufacturer  of  the  article,  will  not  pre- 
vent it  from  being  an  infringement  on  plaintiff's  trademark.* 

Motion  for  an  injunction. 

John  W.  Lea  and  others  brought  this  action 
against  Julius  Wolf  and  ^Herman  Reesing,  to  enjoin  an 
alleged  infringement  of  a  trademark. 

LNGBAHAM,  P.  J. — The  motion  in  this  case  is  for  an 
injunction  to  restrain  the  defendants  from  making  or 
selling  an  article  called  Worcestershire  sauce  ;  and 
from  using  any  wrappers  or  labels,  similar  to  those 
used  by  the  plaintiffs.  The  plaintiffs  claim  to  be  the 
proprietors  of  this  article,  which  they  have  been  mak- 
ing and  selling  for  many  years,  under  the  name  of 
Worcestershire  sauce,  from  the  name  of  the  place 
where  they  reside  and  carry  on  their  business. 

Two  questions  are  submitted  in  this  case  ;  one  in 
regard  to  the  name  which  they  claim  to  be  a  trade- 
mark, the  other,  in  regard  to  the  labels  and  wrappers 
which  they  have  for  a  long  time  used  in  putting  up  the 
article  for  sale. 

In  regard  to  the  name,  it  is  to  be  observed  that  it 
contains  nothing  but  the  name  of  the  place  where  it  is 
manufactured,  and  the  word  "sauce"  as  descriptive 
of  the  article  sold.  Neither  of  these  words  can  be 
used  in  such  a  manner  give  the  exclusive  use  of  them 
as  a  trademark.  The  cases  on  this  question  are  nume- 
rous, but  as  I  have  heretofore  had  occasion  to  exam- 
ine this  question  in  Wolfe  v.  Goulard  (18  How.Pr.,64), 
and  cited  various  authorities  therein,  I  refer  thereto  with- 
out citing  them  again  at  this  time.  The  question  in  that 

*  See  next  case. 
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case  was  similar  to  the  present,  and  it  was  there  held 
that  no  exclusive  use  to  the  name  of  a  place  or  of  the 
article  manufactured  could  be  gained  for  a  trade- 
mark. 

That  case  has  been  cited  with  approbation  in  vari- 
ous cases  since  that  time  (12  Abb.  Pr.,  237 ;  24  How. 
Pr.,  206;  5  Abb.  Pr.  N.  £,  218;  3  Keyes,  594;  5 
Phil,  464  ;  35  Ceil.,  524  ;  3  Wall.,  311).  In  a  late  case 
in  Second  District,  of  Nolenbad  v.  U.  Wolfe  &  Co.,  the 
same  principle  has  been  reiterated  and  the  former  de- 
cision sustained. 

The  whole  course  of  authority  on  this  subject  is 
uniform  against  the  right  of  any  party  to  obtain  a 
trademark  by  such  words. 

Upon  the  second  question,  as  to  labels  and  wrappers, 
I  am  of  the  opinion  that  the  plaintiff  is  entitled  to  the 
injunction.  The  color  of  the  paper,  'the  words  used, 
and  the  general  appearance  of  the  labels  when  used, 
show  an  evident  design  to  give  a  representation  of  those 
used  by  the  plaintiff,  and  the  directions  for  using  are 
an  exact  copy  of  those  used  by  the  plaintiff.  It  is 
impossible  to  adopt  any  conclusion  other  than  that  the 
intent  was  to  leave  purchasers,  from  the  general  appear- 
ance of  the  article,  to  suppose  that  it  was  the  original 
Worcestershire  sauce  which  they  were  buying.  It  is 
true  that  the  defendants  have  substituted  their  name 
as  the  manufacturers,  but  that  alone  will  not  relieve 
the  defendants  from  the  charge  of  an  attempted  imita- 
tion of  the  labels  and  wrappers  of  the  plaintiff  for  the 
purpose  of  misleading  purchasers. 

In  the  case  of  Wolfe  v.  Goulard,  before  cited,  I 
suggested  that  the  insertion  of  the  name  of  the  maker 
was  a  notice  to  the  purchaser  that  the  article  was  man- 
ufactured by  other  persons,  but  the  general  term  sub- 
sequently held  that  the  change  of  name  did  not  relieve 
the  defendants. 

The  motion  for  injunction,  so  far  as  relates  to  the 
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name  of  the  article  sold,  is  denied;  but  granted  as  to  the 
use  of  labels  and  wrappers  in  imitation  of  the  plain- 
tifls. 


COOK  against  STARKWEATHER. 
New  York  Superior  Court;  Special  Term,  1872. 
TRADEMARKS.  —  IN 


Although  the  name  adopted  by  dealers  for  their  article  be  not  one  to 
the  exclusive  use  of  which  they  are  entitled,  yet  the  peculiar  style 
of  the  package  in  which  they  put  up  the  article,  and  the  combina- 
tion constituting  the  label,  may  be  protected.* 

Where  a  peculiar  device  is  applied  to  a  box  or  barrel  especially  pre- 
pared to  display  it,  the  special  preparation  of  the  box  or  barrel  con- 
stitutes a  part  of  the  trademark,  and  may  participate  in  its  pro- 
tection. 

This  principle  applied,  to  protect  plaintiffs  in  the  use  of  a  barrel  with 
a  red  rim  upon  the  head,  and  a  glazed  surface  on  the  head,  with  the 
letters  A  A  A  and  a  Maltese  cross,  and  to  enjoin  defendants  from 
using  a  similarly  prepared  head  with  the  letters  XXX  and  a  crown. 

Martin  R.  Cook  and  others  brought  this  action 
against  George  A.  Starkweather  and  others,  to  enjoin 
an  alleged  infringement  of  a  trademark. 

The  plaintiffs  claimed  to  be  the  owners  of  a  certain 
trademark  which  originally  consisted  of  "Valley 
Whiskey,"  and  afterwards  "Old  Valley  Whiskey." 
A  previous  owner,  from  whom  the  plaintiffs  purchased 
the  brand,  had  added  to  it  the  three  letters  A  A  A  and 
a  Maltese  cross.  The  whole  was  burnt  or  branded  into 
the  head  of  the  barrel  which  had  been  previously 
specially  prepared  to  receive  it. 

*  See  the  preceding  case. 
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The  defendants,  were  using  a  brand  in  all  respects 
like  the  plaintiff's,  except  substituting  the  three  letters 
XXX  and  a  crown.  The  heads  of  their  barrels  were 
prepared,  in  the  same  manner  as  the  plaintiffs. 

The  cause  first  came  before  the  court  on  a  motion  to 
dissolve  a  preliminary  injunction  obtained  by  the 
plaintiffs. 

MONELL,  J. — The  plaintiffs  in  this  case  claim  that 
the  trademark,  in  the  exclusive  use  of  which  they  seek 
to  be  protected,  consists  as  well  of  the  red  rim  round 
the  chime,  and  extending  for  about  an  inch  upon  the 
head  of  the  barrel  and  the  glazed  or  shellaced  prepara- 
tion of  the  head,  as  of  the  letters,  designs,  and  words 
indented  or  burned  in  upon  the  head  ;  that  the  combi- 
nation should  be,  as  they  claim  it  was  intended,  taken 
together,  to  give  expression  to  their  trademark. 

I  think  the  plaintiffs  have  a  right  so  to  claim. 

A  trademark  does  not  necessarily  consist  of  words 
alone  or  of  words  combined  with  figures  or  designs 
alone. 

The  package,   case,   or  vessel  in  which  the  com 
modity  is  put,  if  prepared  in  a  peculiar  or  novel  man 
ner,  although  in  itself  perhaps  not  a  trademark,  may 
very  properly  be  a  very  important  part  of  it ;  and 
where  a  peculiar  device  is  applied  to  a  box  or  barrel 
which  has  been  especially  prepared  to  receive  and  give 
prominence  to  the  design,  such  specially  prepared  box 
or  barrel  constitutes  a  part  of  the  trademark,  and  may 
participate  in  the  protection  which  will  be  given  to  the 
trademark  itself. 

In  the  case  before  me,  I  have  no  doubt  that  if  the 
plaintiffs  are  the  proprietors  of  the  trademark  they 
claim  to  be  the  owner  of,  and  such  trademark  has  been 
unlawfully  used  by  the  defendants,  the  plaintiffs  are 
entitled  to  be  protected  in  the  exclusive  use  of  the  com- 
bination formed  by  the  peculiar  preparation  of  the 
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head  of  the  barrel,  and  the  impression  of  the  device 
and  words  upon  it. 

The  questions  before  me  therefore,  are  :  First.  Are 
the  plaintiffs  the  owners  of  the  trademark  which  they 
alleged  to  have  been  improperly  used  by  the  defend- 
ants \  Second.  Has  such  trade-mark  been  improperly 
used  by  the  defendants  ? 

Answering  the  second  inquiry  first.  I  cannot,  upon 
an  examination  of  the  proofs  and  an  inspection  of  the 
designs  and  devises  used  by  the  respective  parties,  en- 
tertain a  doubt  that  the  device  used  by  the  defendants 
was  intended  to  be  and  is  so  far  an  imitation  of  the 
trademark  claimed  by  the  plaintiffs,  as  to  be  calculated 
to  deceive  and  mislead  dealers  in  the  commodity  man- 
ufactured by  the  respective  parties.  The  only  differ- 
ence between  the  two  devices  consists  in  the  substitu- 
tion, by  the  defendants,  of  three  X's  in  place  of  three 
A' s.  and  of  a  crown  for  a  Maltese  cross. 

The  preparation  of  the  head  of  the  barrel,  with  the 
red  painted  chime  and  rim,  and  the  shellac  finish,  with 
the  burnt-in  impression  of  the  device  and  words,  is 
precisely  the  same  in  the  respective  designs.  I  think, 
any  person  would  readily  and  easily  be  deceived,  mis- 
taking one  for  the  other. 

It  was  not  by  accident  that  the  coincidence  of  the 
two  designs  was  effected.  It  must  have  been  the  inten- 
tion of  the  defendants  to  make  their  device  so  much  in 
the  similitude  of  that  used  by  the  plaintiffs,  that  pur- 
chasers would  mistake  one  for  the  other;  otherwise 
they  would  not  have  adopted  the  painted  ring  and  the 
glazed  head  of  the  barrel,  with  the  words  designating 
the  commodity  to  be  sold  in  letters  of  the  same  size  and 
appearance  as  those  used  by  the  plaintiffs.  N  or  are  the 
defendants  relieved  from  the  charge  of  intending  to  de- 
ceive, by  the  .slight  change  in  two  of  the  designs  em- 
ployed by  the  plaintiffs. 

Those  designs  constitute  a  small,  and,  as  I  think. 
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an  insignificant  portion  of  the  whole  trade-mark,  and 
are  subordinated  to  the  principal  and  distinguishing 
portion— "Old  Valley  Whiskey." 

But  independent  of  the  manifest  similitude  of  the 
two  devices,  which  upon,  a  bare  inspection  is  sufficient 
to  satisfy  me  that  purchasers  can  easily  and  readily  be 
deceived,  I  am  furnished,  in  addition,  with  proof  of 
actual  deceptions  practiced  by  the  defendants  upon 
purchasers,  who  believed  they  were  purchasing  whis- 
key manufactured  and  prepared  by  the  plaintiffs. 

The  case,  therefore,  so  far  as  it  is  alleged  that  the 
device  used  by  the  defendants  is  an  infringement  of  the 
trademark  claimed  by  the  plaintiffs,  is  sufficiently 
made  out,  and  the  plaintiffs  are  entitled  to  be  protected 
in  its  exclusive  use  if  they  are  the  proprietors  of  it,  and 
that  is  the  only  question  of  any  difficulty  upon  this 
motion. 

I  think  the  weight  of  the  evidence  is,  that  the  desig- 
nation or  name  of  "Old  Valley  Whiskey"  was  adopted 
and  employed  by  other  persons  than  the  plaintiffs  be- 
fore the  latter  invented  and  adopted  the  whole  design 
or  device  which  they  now  claim.  At  least  it  was  proved 
by  the  defendants  that  Old  Valley  Whiskey  was  man- 
ufactured and  known  by  that  name  in  the  market  sev- 
eral years  prior  to  the  plaintiffs'  device.  And  if  the 
plaintiffs'  trademark  consisted  of  the  designation 
"  Old  Valley  Whiskey  "  only,  I  think  their  claim  to  it 
as  the  original  inventors  or  adopters  of  it  would  fail. 
But,  as  I  understand  it,  they  claim,  as  I  have  already 
stated,  something  more,  and  there  is  no  evidence  before 
me,  or  any  pretense  on  the  part  of  the  defendants,  that 
the  devices,  designs,  and  characteristics,  which  in  com- 
bination constitute  the  plaintiffs'  trademark,  were  in- 
vented, adopted,  or  previously  used  by  any  person. 

If  I  am  right,  therefore,  that  the  plaintiffs'  trade- 
mark consists  of  the  combination  which  they  have 
formed  of  devices,  figures,  letters,  and  designs,  then  it 
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is  not  material  that  a  portion  of  it  has  been  previously 
used  without  any  such  combination  by  other  persons. 

Such  previous  use  of  a  part  only  would  not  author- 
ize an  adoption  of  the  whole,  or  anything  in  similitude 
of  the  whole. 

Had  the  defendants  stamped  upon  their  barrel  heads 
merely  the  words  "Old  Valley  Whiskey,"  it  would 
not  have  been  an  infringement  of  the  plaintiffs'  right. 
The  defendants  have  the  right  both  to  manufacture  and 
sell  that  description  of  whiskey.  But  they  have  no 
right  to  put  it  into  barrels  prepared  and  stamped  with 
the  device  adopted  and  used  by  the  plaintiffs,  or  any 
device  so  like  the  plaintiffs  as  to  deceive  and  mislead 
purchasers. 

I  think,  for  the  purpose  of  this  motion,  therefore, 
that  the  plaintiffs  have  shown  enough  to  establish  their 
right  to  be  protected  in  the  exclusive  use  of  the  trade- 
mark they  have  adopted.  No  evidence  has  been  pro- 
duced in  opposition,  to  establish  a  prior  adoption  or  use 
of  the  entire  combination,  and  prior  use  of  part  only  is 
not  sufficient.  The  injunction,  therefore,  so  far  as  neces- 
sary to  protect  the  plaintiffs  in  the  exclusive  use  of  their 
trademark,  must  be  continued  during  the  pendency  of 
the  action  and  until  a  trial  upon  the  merits  can  be  had. 

Let  the  injunction,  however,  be  modified,  so  that  it 
shall  restrain  the  defendants  from  using  the  device  and 
design  which  they  have  heretofore  used  upon  barrels  or 
half-barrels  of  whiskey,  but  not  so  as  to  restrain  them 
from  manufacturing  or  selling  Old  Valley  Whiskey 
when  put  up  in  barrels  without  such  device  or  design 

being  put  upon  such  barrels 

Subsequently  the  action  was  tried  before  the  same 
justice  without  a  jury,  when  the  following  opinion  was 
delivered : 

MONELL,  J. — In  deciding  this  case,  I  need  say  but 
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little  in  addition  to  what  I  have  already  said  in  de- 
ciding the  motion  to  dissolve  the  preliminary  injunc- 
tion. That  motion  was  founded  wholly  upon  affidavits 
and  documentary  proof,  and  was  resisted  by  like 
proofs.  At  that  time  the  only  question  upon  which, 
on  the  proofs  then  before  me,  I  entertained  any  doubt, 
was  as  to  the  plaintiffs'  ownership  of  the  trademark, 
which  they  claimed  had  been  violated  by  the  defend- 
ants. That  the  device  then  used  by  the  defendants 
was  in  all,  or  so  far  in  all  respects  like  the  trademark 
claimed  to  belong  to  the  plaintiffs,  that  it  was  calcu- 
lated to  deceive  the  public,  I  entertained  no  doubt ;  but 
it  was  not  made  entirely  clear  that  the  plaintiffs  could 
be  regarded  as  the  owners,  either  as  being  the  inven- 
tors, adopters,  or  purchasers  of  the  devices  and  de- 
signs constituting  their  trademark. 

Upon  this  trial  the  witnesses  have  been  examined 
orally,  and  testimony  has  been  taken  both  as  to  the 
ownership  and  violation  of  the  trademark. 

From  a  careful  examination  of  this  evidence,  I  am  sat- 
isfied that  the  plaintiffs  are  the  owners  of  the  trademark. 
The  plaintiffs  have  established  that  the  words  "  Old 
Valley  Whiskey"  were  used,  as  a  destinctive  mark,  by 
the  Dalys  prior  to  their  sale  to  Gordon,  Fellows  &  Mc- 
Millan, and  that  such  mark,  or  right  to  use  it  passed 
under  Dalys'  sale  to  them.  There  was  some  evidence 
that  at  some  previous  time  the  Dalys  had  called  it 
"Three  A,"  or  "Valley  Whiskey,"  but  that  at  and 
prior  to  the  sale  to  Gordon,  Fellows  &  McMillan,  it  was 
called  and  stamped  "Old  Valley  Whiskey,"  and  by 
such  designation  and  stamp  the  property  in  it  passed 
to  them  by  the  purchase  from  the  Dalys,  was  suffi- 
ciently proven.  The  title  thus  acquired,  to  use  as  a 
label  the  words  "  Old  Valley  Whiskey,"  passed,  by 
successive  sales,  to  and  became  the  property  of  suc- 
ceeding firms  down  to  the  plaintiffs'.  Previous  to  the 
formation  of  the  defendants'  firm,  the  immediate  prede- 
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cessors  of  the  plaintiffs  had  prepared,  adopted,  and 
were  using  as  a  trademark,  to  designate  their  manu- 
facture of  whiskey,  a  combination,  including  the  words 
"Old  Valley  Whiskey,"  purchased  from  the  Dalys, 
which  combination  they  then  and  now  claim. 

It  is  not,  I  think,  very  important  that  it  should  be 
found  to  be  free  from  all  doubt  that  the  right  to  use 
the  words  "  Old  Valley  Whiskey "  was  derived  from 
the  Dalys.  I  am  inclined  to  believe  that  the  weight  of 
evidence  will  support  such  finding,  and  I  have  accord- 
ingly found  the  fact  to  be  so  ;  but  the  plaintiffs  do  not 
rest  their  case,  solely  at  least,  upon  that  fact.  They 
claim,  and  the  evidence  sustains  them,  that,  after  their 
predecessors  or  they  had  become  the  owners  of  the 
label  or  mark  which  they  had  purchased  from  the 
Dalys,  they  invented  a  design  combining  with  those 
words  the  three  letters  "A"  and  a  Maltese  cross,  in 
the  arms  of  which  were  the  initial  letters  Of  the  respec- 
tive firms.  This  combination,  arranged  and  distributed 
so  as  to  be  suitably  placed  upon  the  head  of  a  barrel, 
was  branded  or  burned  into  barrel  heads,  previously 
prepared.  Independently,  therefore,  of  any  right  to 
the  words  "Old  Valley  Whiskey,"  as  used  by  the 
Dalys,  the  plaintiffs  would  have  the  right  to  be  pro- 
tected in  the  use  of  the  combination  afterwards  adopted 
by  them,  although  a  part  of  it  consisted  of  those  words. 
But  it  is  not  necessary  to  go  so  far,  as  the  fact  is  found 
that  they  did  not  acquire  this  right  from  the  Dalys. 

Having  determined,  therefore,  that  the  plaintiffs 
are  the  proprietors  of  the  combinations  claimed  by 
them  as  their  trade-mark,  it  remains  only  to  be  seen 
whether  any  right  in  it  has  been  usurped  or  violated 
by  defendants. 

It  is  conceded  that  the  defendants  have  adopted  and 
used  a  design  combining  with  the  words  "Old  Valley 
WhiskejV  the  three  letters  "  X"  and  a  crown,  which 
words,  letters,  and  device  are  of  the  same  size  and  gen- 
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eral  character  as  those  of  the  plaintiffs  ;  and  are  ar- 
ranged and  distributed,  burnt  or  branded  in,  in  all  re- 
spects, upon  the  heads  of  barrels  as  prepared  by  the 
plaintiffs. 

The  rule  as  established  in  this  court  (Amoskeag 
Manuf.  Co.  v.  Spear,  2  Sandf.  C7i.,  605)  is,  that  the 
imitation  of  a  trademark  need  not  be  exact  and  per- 
fect. Jt  may  be  limited  and  partial.  It  may  embrace 
variations  that  a  comparison  would  instantly  disclose. 
Yet,  if  a  resemblance  exists  which  was  designed  to 
mislead  the  public,  its  use  may  be  restrained.  The 
same  rule  is  stated  in  another  case  (Clark  v.  Clark,  25 
Barb.,  79)  where  it  is  said  that  an  imitation  of  a  trade- 
mark, with  partial  differences,  such  as  the  public 
would  not  observe,  does  the  party  entitled  thereto  the 
same  harm  as  an  entire  counterfeit.  In  another  case 
(Partridge  v.  Menck,  How.  Ap.  Cas.,  559),  it  was  held, 
that  if  the  similarity  of  the  trademark  was  such  as 
probably  to  mislead  the  customers  and  'patrons  of  the 
owner,  inducing  them  to  suppose  that,  in  purchasing 
the  article  marked  they  are  purchasing  that  manufac- 
tured or  sold  by  the  owner,  the  imitation  would  be  re- 
strained. And  the  case  of  "  Cocoaine,"  in  this  court 
(Burnet  v.  Phalon,  5  Abb.  Pr.  N.  £,  221),  which  was 
imitated  by  the  use  of  the  word  "  Cocoine,"  is  an  illus- 
tration of  the  rule. 

Upon  the  trial,  the  devices  of  the  respective  parties 
were  produced,  upon  barrel  heads  branded  and  pre- 
pared as  for  sale.  A  considerable  amount  of  testimony 
was  taken  as  to  the  effect  of  the  defendants'  devices. 
Dealers  in  whiskey  were  examined  who,  upon  inspec- 
tion of  the  two  devices,  gave  their  opinions.  The 
plaintiffs'  witnesses  stated  their  opinion  to  be  that  the 
public  would,  and  the  defendants  that  it  would  not,  be 
misled  or  deceived  by  the  defendants'  devices  ;  and 
that  description  of  evidence  may  be  said  to  have  been 
fairly  balanced. 


400         ABBOTT'S  PEACTICE  REPORTS. 

Cook  v.  Starkweather. 

There  is  nothing  much  more  difficult  than  to  decide 
upon  the  kind  of  evidence  which  is  proper  in  this  class 
of  cases.  The  best  evidence  of  course  would  be  in- 
stances of  actual  deception.  But  if  none  such  can  be 
furnished,  the  opinions  of  witnesses,  formed  from  a 
mere  inspection  of  the  genuine  and  the  imitation,  are 
of  little  weight.  They  may  or  may  not  be  deceived, 
but  they  are  wholly  unable  to  do  more  than  express  an 
opinion  as  to  the  effect  in  the  community,  the  force  or 
correctness  of  which  is  not  increased  or  strengthened 
by  the  peculiar  business  in  which  they  are  engaged. 
An  expert  can  easily  detect  a  counterfeit  bank-bill,  but 
his  opinion  as  to  whether  the  public  could  detect  it  is 
not  entitled  to  any  more  weight  than  the  opinion  of  any 
other  person. 

From  the  evidence  before  me,  as  well  as  from  an  in- 
spection of  the  two  barrel  heads,  I  am  satisfied,  as  I 
was  upon  the  argument  of  the  motion  to  dissolve  the 
injunction,  that  the  device  used  by  the  defendants  is 
such  an  imitation  of  the  plaintiffs'  trademark  as  is  cal- 
culated to  and  would,  if  permitted  to  be  used,  mislead 
the  public,  and  especially  the  customers  and  patrons 
of  the  plaintiffs,  and  that,  therefore,  the  use  of  it  by 
the  defendants  should  be  restrained. 

]N"or  have  I  any  doubt  that  the  adoption  and  use  by 
the  defendants  of  their  imitation  trademark  was  with 
an  intention  to  deceive.  The  evidence  fully  established 
that  the  defendants,  or  some  of  them  at  least,  were  well 
acquainted  with  the  plaintiffs'  device  and  the  manner 
and  purpose  for  which  they  used  it.  With  this  knowl- 
edge they  caused  to  be  prepared,  to  be  used  in  the  same 
manner  and  for  the  same  purpose,  a  device  so  charac- 
teristically like  the  plaintiffs  as  would  in  most  cases 
mislead,  and  must  therefore  have  been  designed  to 
mislead  and  deceive  the  public. 

This  conclusion  is  not  shaken  by  the  testimony,  of 
which  there  was  considerable  that  the  defendants  did 
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not  represent  the  whiskey  they  sold  as  whiskey  of  the 
plaintiffs'  but  of  their  own  manufacture.  They  had  a 
right  to  manufacture  whiskey,  and  probably  to  call  it 
"Old  Valley  Whiskey."  They  could  also  sell  it  to 
any  extent  and  wherever  they  chose,  but,  in  doing  so, 
they  must  depend  for  their  success  upon  their  own 
character  and  fame,  and  not  pirate  upon  the  trademark 
rights  of  others  (Taylor  D.  Carpenter,  2  Sandf.  C7i., 
617). 

The  plaintiffs  have  no  peculiar  property  in  the 
whiskey  itself.  It  is  not  protected  by  any  patent,  and 
any  one  possessing  the  knowledge  may  manufacture 
and  may  sell  it.  But  such  right  does  not  extend  over 
the  trademark  which  any  person  has  adopted  to  des- 
ignate the  goods  of  his  manufacture  (Stokes  v.  Land- 
grass,  17  Barb.,  609;  Goffeen  v.  Breanton,  ±  McLean, 
517). 

It  is  of  no  importance  that  the  manufacture  of  the 
defendants  was  of  equal  or  even  superior  quality  to 
that  of  the  plaintiffs  (Taylor  v*  Carpenter,  11  Paige, 
298) ;  they  had  nevertheless  no  right  to  use  the  latter' s 
trademark,  or  to  make  and  use  any  imitation  of  it  to 
help  or  increase  their  trade  in  the  article.  And  had 
the  defendants  put  their  manufacture  into  ordinary 
barrels,  without  label,  device,  or  design,  the  plaintiffs 
could  not  have  complained  if  they  had  called  it  "  Old 
Valley  Whiskey,"  and  sold  it  as  such.  But  when 
they  put  upon  their  barrels  an  imitation  of  the  peculiar 
design  which  fhe  plaintiffs  had  acquired  a  property  in, 
the  defendants  went  beyond  their  rights  and  rendered 
themselves  liable  to  the  restraining  power  of  the  court. 

In  the  case  of  Edleston  v.  Vick,  23  Eng.  L.  &  E., 
51,  Vice-Chancellor  WOOD,  referring  to  the  denial  of 
the  defendants  in  that  case  of  any  intention  to  deceive, 
very  significantly  says  :  "  It  is  not  necessary  or  usual 
for  the  court  in  such  cases  to  rely  solely  on  the  state- 
ments of  the  defendant  in  order  to  discover  what  his 
N.  s.— xiii— 26 
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purpose  or  intention  may  have  been.  The  best  index 
to  that  is  to  be  found  in  his  actions.  The  defendants 
(he  says)  have  produced  an  article  which  so  remark- 
ably resembles  the  plaintiffs  that,  in  the  opinion  of  the 
court,  and  I  think  of  any  jury  before  whom  the  case 
might  be  laid,  the  public  or  any  unwary  purchaser  is 
likely  to  be  misled.  The  court  or  the  jury  would  be 
bound  to  presume  that  it  is  not  a  fortuitous  concur- 
rence of  events  which  has  produced  this  similarity. 
It  would  be  irrational  not  to  rest  convinced  that  this 
remarkable  coincidence  of  appearance,  external  and 
internal,  is  the  result  of  design." 

Upon  the  whole  case,  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  judgment  for  a  perpetual  in- 
junction, with  costs. 


HOMAN"  against  EARLE. 

City  Court  of  Brooklyn  ;  General  Term,  December, 

1872. 

ACTION  FOE  BEEACH  OF  MAREIAGE  PEOMISE.* — EVI- 
DENCE OF  MUTUAL  PEOMISE. — EFFECT  OF 
LAW  ALLOWING  PAETIES  TO  TESTIFY. 
— VEEDICT.          • 

To  sustain  an  action  for  breach  of  promise  to  marry,  an  actual  and 
mutual  contract  must  be  established ;  but  this  may  be  established 
by  circumstantial  evidence,  such  as  declarations  and  attentions 
showing  the  meeting  of  the  minds  of  the  parties  in  a  determination 
to  marry. 

*  In  FEIBEL  against  OBERSKT  (Supreme  Court,  First  District ; 
Special  Term,  November,  1872),  it  was  Jield,  that  a  promise  of  marriage 
by  an  infant  is  not  binding  (unless  executed),  and  an  action  for  the 
breach  thereof  cannot  be  maintained. 
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The  contract  can  be  made  without  formal  words  of  request  and  prom- 
ise. 

These  principles  are  not  rendered  inapplicable  by  the  change  in  the 
law  by  which  parties  are  now  allowed  to  be  examined  as  witnesses. 
They  rest  on  the  nature  of  the  contract  itself,  not  on  the  difficulty 
of  proving  it  without  the  parties'  testimony. 

The  proper  use  of  the  word  "implied,"  in  its  application  to  contracts 
— explained. 

Appeal  from  a  judgment,  and  from  an  order  deny- 
ing a  new  trial. 

This  action  was  brought   by  Roxcellena  Homan 
against  Alexander  Earle,  to  recover  damages  which 

Motion  to  vacate  order  of  arrest. 

The  action  was  brought  by  Maria  Fiebel  against  Frederick  Ober- 
sky,  for  breach  of  promise. 

•  FANCHER,  J. — It  appears  by  the  affidavit  of  the  defendant  in  this 
action,  that  he  is  a  minor,  under  the  age  of  twenty-one  years.  At 
common  law  an-  infant  could  sue  an  adult  for  a  breach  of  promise  of 
marriage,  but  no  action  could  be  brought  against  an  infant  for  that 
cause  (2  Stra.,  973;  5  Cow.,  475;  7  Id.,  22).  These  authorities  were 
referred  to  in  a  case  decided  in  the  special  term  of  this  court,  in 
March,  1858,  and  on  the  principle  which  they  inculcate,  it  was  held 
that  "  a  promise  of  marriage  by  an  infant  is  not  binding,  and  an  ac- 
tion for  the  breach  thereof  cannot  be  maintained "  (Hamilton  v. 
Lomax,  26  Barb.,  615). 

There  are  many  acts  of  infants,  which  may  be  the  subject  of  an 
action  against  them.  For  personal  injuries  and  assaults  they  are 'lia- 
ble in  the  same  manner  as  adults.  They  are  liable  for  slander,  or 
trespass,  and  for  some  descriptions  of  fraud.  If  property  be  en- 
trusted to  an  infant  for  transportation,  and  he  neglects  to  perform  his 
contract,  but  consumes  or  wastes  the  goods,  while  he  would  not  be 
liable  on  his  contract  under  the  plea  of  infancy,  an  action  could  not 
be  maintained  against  him  for  consuming  and  wasting  the  property 
(Furniss  v.  Smith,  1  Rott.  Abr.,  530), 

So  in  all  cases  where  an  infant  is  allowed  to  make  a  binding  con-* 
tract,  or  perform  a  valid  act,  he  is  liable  to  an  action  for  non-perform- 
ance or  default,  the  same  as  an  adult.     Thus  an  infant  may  make  a 
valid  contract  for  necessaries,  and  having  contracted  for  them,  he 
may  be  sued  for  their  value.     He  is  liable  on  a  recognizance  to  ap- 
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the  plaintiff  claimed  she  had  sustained  by  reason  of 
the  defendant' s  refusal  to  fulfill  a  promise  of  marriage. 

The  trial  took  place  before  Judge  NEILSON  and  a 
jury,  and  resulted  in  a  verdict  of  fifteen  thousand  dol- 
lars for  the  plaintiff. 

Judgment  was  entered  on  December  18,  1871,  and 
an  appeal  was  taken  to  the  general  term  of  this  court, 
from  the  judgment,  and  also  from  an  order  denying  a 
motion  for  a  new  trial. 

Lebbeus  Chapman,  Jr.,  and  William  H.  Scott,  for 
defendant,  appellant. — It  is  only  when  the  facts  are  in 
dispute  that  it  is  proper  for  the  court  to  submit  the 

pear  and  answer  a  criminal  charge,  and  upon  any  other  bond  or  obli- 
gation required  of  him  by  law.  If  he  take  a  lease  of  land  and  con- 
tinue in  possession  until  rent  day  comes,  he  is  liable  for  the  rent  at 
the  agreed  rate  (3  Burr.,  1719;  2  Bulst.  Leg.).  Whenever  any  disa- 
bility by  the  common  law  is  removed  by  the  enactment  of  a  statute, 
the  competency  of  the  infant  to  do  all  acts  within  the  purview  of  such 
statute  is  as  complete  as  that  of  a  person  of  full  age,  and  in  such  case 
the  infant  is  liable  in  the  same  manner  as  an  adult  (United  States  v. 
Bainbridge,  1  Mas.,  71). 

In  the  absence  of  statutory  restriction,  males  at  the  age  of  fourteen, 
and  females  at  the  age  of  twelve,  are  capable  of  contracting  or  con- 
summating marriage.  These  are  the  periods  fixed  by  the  common 
law.  In  New  York,  by  statute,  the  periods  formerly  were  seventeen 
in  males,  and  fourteen  in  females ;  but  that  statute  has  been  repealed, 
and  the  common  law  rule  is  restored. 

Contracts  to  marry  between  infants,  when  both  are  of  the  age  of 
consent,  if  executed,  are  as  binding  as  if  made  by  adults:  and  if 
either  party  is  under  the  age  of  consent,  both  have  the  privilege  of 
avoiding  the  contract  (1  Pars,  on  Cont.,  278).  An  adult  has  not  the 
privilege  in  the  State  of  New  York  (Laws  o/"1841,  ch.  257).  If  both 
parties  are  above  the  age  of  consent  and  yet  are  under  lawful  age,  the 
contract  of  marriage  is  valid,  provided  it  be  executed.  But,  if  not  ex- 
ecuted, no  action  is  maintainable  against  an  infant  to  enforce  it. 
Under  our  statute  of  1841,  ch.  257,  a  marriage  may  be  declared  void 
in  certain  cases  where  the  female  at  the  time  of  the  marriage  was 
under  the  age  of  fourteen. 

The  case  of  Hamilton  v.  Lomax  (supra),  disposes  of  the  question 
raised  on  this  motion,  and  the  order  of  arrest  must  be  vacated. 
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case  to  a  jury;  and  this  rule  extends  to  cases  where 
the  question  is  one  of  the  interpretation  of  conduct  in 
ordinary,  social,  and  business  relations,  and  even  to  is- 
sues of  motive  and  intent ;  and  cases  of  breaches  of 
promises  of  marriage  form  no  exception  to-  the  rule 
(Pratt  v.  Hull,  13  Johns.,  334 ;  Brook  v.  Wood,  13 
Price,  607;  Bryden  v.  Bryden,  11  Johns.,  187;  Foot 
#.  Wiswall,  14  Id.,  304 ;  Manhattan  Co.  v.  Lydig,  4 
Id.,  377 ;  Cumpston  v.  MclSTair,  1  Wend.,  457 ;  Da- 
comb  v.  Buffalo  &  S.  L.  R.  R.  Co.,  27  Barb.,  221 ; 
Bank  of  Utica  v.  Bender,  21  Wend.,  644;  Remer  v. 
Downer,  23  Id.,  620  ;  25  Id.,  277,  another  opinion  ; 
Roth  v.  Buffalo  R.  R.  Co.,  34  If.  Y.,  548 ;  3  N.  Y.  [3 
Comst.~],  272 ;  7  N.  Y.  [3  8dd.\  266 ;  2  Duer,  259  ; 
Jackson  v.  Mather,  7  Cow.,  301  ;  9  Johns.,  342 ;  Jen- 
nings v.  Carter,  2  Wend.,  450 ;  Gage  •».  Parker,  25 
Barb.,  141  ;  Irwin  v.  Voorhees,  26  Id.,  127,  reversed 
by  Court  of  Appeals,  1862  (not  reported)  ;  Rex  v.  Up- 
ton, 6  Carr.  &  P.,  133  ;  Bell  v.  Wardell,  2  Willes,  204  ; 
Williams  v.  Smith,  2  Barn.  &  A.,  496  ;  Schiebel  v. 
Fairbairn,  1  Bos.  &  P.,  938  ;  Rex  v.  Everett,  8  Barn. 
<fc<7.,114;  Tindall  v.  Brown,  1  Johns.,  167;  Burt  v. 
Homer,  5  Barb.,  501 ;  Carroll  «.  Upton,  4  W.  Y.  [4 
Comst.\,  272  ;  City  of  Buffalo  v.  Hollo  way,  7  N.  Y.  [3 
Seld.~],  493 ;  Wakeman  v.  Gowdy,  10  Bosw.,  208). 
The  cases  undoubtedly  decide  that  in  an  action  for  the 
breach  of  a  promise  of  marriage,  an  express  promise 
need  not  be  proved.  But  they  decide  nothing  more. 
In  the  way  of  a  general  rule,  they  assume  to  lay 
down  nothing  beyond  this  : — That  under  the  pro- 
hibitory rule  which  excluded  the  parties  themselves 
from  the  witness1  stand,  which  sealed  the  lips  of 
the  persons  most  clearly  and  fully  recognizant  of  the 
exact  truth  of  the  case, — that  under  this  rule,  and  from 
the  very  necessity  of  the  case, — the  promise  might  be 
implied  and  inferred  from  circumstances.  Revieving 
Hutton  v.  Mansell,  3  Salk.,  16 ;  Holcroft  v.  Dickenson, 
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1  Freeman,  347;  Seymour  v.  Gartsight,  2  Dowl.  &  R., 
57 ;  Roscoe's  Nisi  Prius  Er.,  12  ed.,  429  ;  Daniel  v. 
Bowles,  2  C.  &  P.,  553  ;  Potter  v.  Debose,  1  8tar&.,  82 ; 
Phillip  v.  Crutchley,  1  Moore-  &  P.,  239  ;  3  C.  &  P., 
178  ;  Southards  Bexford,  6  Cow.,  254.  Compare  30  N. 
T.,  285;  Wells  v.  Padgett,  8  Barb.,  323  ;  Hubbard  «. 
Bonesteel,  16  Id.,  360  ;  Hotchkiss »,  Hodge,  38  Id.,  117 ; 
Wightman  v.  Coats,  15  Mass.,  1  ;  Willard  v.  Stone,  7 
Cow.,  22  ;  1  Pars.  o?&  Cont.,  545  ;  Honeyman  «.  Camp*- 
beU,  5  Shaw  &  Wils.,  144,  145;  2  Dow.  &  C.,  282; 
Game  •».  Lindsal,  6  Irish  L.  T.,  348  ;  Weaver  v.  Back- 
up, 2  Barr.,  80 ;  Hey  v.  Graham,  8  Watts  &  8.,  29. 

Henry  D.  Birdsall  and  George  G.  Reynolds,  for 
plaintiff,  respondent ; — Cited  Hubbard  v.  Bonesteel,  16 
Barb.,  360;  Hotchkiss  v.  Hodge,  38  Id.,  117;  Wells 
v.  Padgett,  8  Id.,  323;  6  Cow.,  254;  Willard  v.  Stone, 
7  /$.,  22 ;  McKee  v.  Nelson,  4  /<#.,  355  ;  Pars,  on 
Cont.,  545  ;  Perkins  «.  Hersey,  1  P.,  7.,  423  ;  Wight- 
man v.  Coates,  15  Mass.,  1;  26  Conn.,  398;  Coil  0. 
Wallace,  24  N.  J.,  291 ;  10  Alb.  L.  J.,  151,'  and  Eng- 
lish case  there  referred  to  ;  Teft  v.  Marsh,  1  West  Va., 
38  ;  Greenup  v.  Stoker,  8  111.,  202  ;  Tomlinson  v.  Borst, 
30  Barb.,  42  ;  Button  v.  McCauley,  5  Abb.  Pr.  N.  8., 
29;  Fleming  v.  Hollenback,  7  Barb.,  271;  Jackson  «. 
Timmerman,  12  Wend.,  299  ;  Astor  v.  Union  Ins.  Co., 
7  Cow.,  202;  Dart  a.  Farmers'  Bank,  27  Barb.,  337  ; 
Murphy  v.  Boker,  3  Robt.,  1 ;  Sedgw.  on  Measure  of 
Dam.,  369  ;  Thorn  «.  Knapp,  42  N.  T.,  478  ;  Ingerson 
v.  Miller,  47  Barb.,  47;  Kniifen  «.  McConnell,  30  jflT. 
T.,  285  ;  City  Bank  of  Brooklyn  v.  Dearborn,  20  Id., 
244  ;  Barton  «.  City  of  Syracuse,  37  JBarft.,  292. 

BY  THE  COURT. — McCuE,  J.  [After  stating  how  the 
cause  came  before  the  court,  as  above.] — Although  the 
testimony  is  somewhat  voluminous,  the  facts  of  the  case 
may  be  readily  grouped. 
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It  is  not  pretended  that  there  was  any  formal  pro- 
posal of  marriage  by  defendant,  and  a  like  formal  ac- 
ceptance by  the  plaintiff.  The  plaintiff  says,  "He 
never  asked  me,  in  so  many  words,  to  be  his  wife,  but 
»I  thought  I  had  a  right  to  expect  that  he  meant  it." 

To  establish  her  cause  of  action,  the  plaintiff  relies 
upon  declarations  made,  and  attentions  paid,  to  her  by 
the  defendant,  resulting  in  what  has  been  called  an  im- 
plied contract  of  marriage.  I  think  the  term  "im- 
plied contract "  is  inappropriate  to  this  class  of  actions  ; 
and,  although  the  mere  verbal  criticism  upon  the  use 
of  that  term  could  not  be  of  any  serious  moment,  I 
shall  recur  to  the  subject  in  my  review  of  the  charge  of 
the  court,  to  which  exception  has  been  taken  because 
of  the  use  of  that  term. 

The  plaintiff  insists  that  there  was  an  actual  engage- 
ment of  marriage  between  her  and  the  defendant ;  and 
it  will  be  necessary  to  review  the  testimony  at  some 
length,  in  order  to  appreciate  the  issues  of  fact,  and 
of  law,  involved  in  the  case. 

The  plaintiff  is  a  single  woman  about  thirty  years 
of  age,  and  a  dress-maker  by  occupation.  The  defend- 
ant is  about  fifty  years  of  age,  a  merchant  in  good 
standing.  Both  were  members  of  the  same  church. 
The  plaintiff  had  been  employed  at  different  times  by 
the  defendant' s  late  wife,  and  there  appears  to  have 
been  a  degree  of  intimacy  between  the  plaintiff  and  the 
defendant's  family,  not  usual  between  persons  occu- 
pying their  relative  positions.  The  former  Mrs.  Earle 
died  in  March,  1870  ;  and  within  a  few  weeks  thereafter, 
'the  defendant  called  upon  the  plaintiff  and  commenced 
a  series  of  attentions,  which,  it  is  claimed,  resulted  in 
an  engagement.  The  defendant  took  the  plaintiff  to 
ride  on  several  occasions,  on  one  of  which,  in  May, 
1870,  he  stated  to  plaintiff  "that  he  should  marry 
again  after  a  suitable  time  ;"  "  that  he  knew  what  his 
late  wife's  wishes  were  on  the  subject :"  he  described 
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to  her  the  kind  of  wife  he  wanted,  in  such  terms,  and 
in  such  manner,  as  seemed  significant.  A  few  days 
after,  when  again  riding  out,  defendant  told  the  plain- 
tiff his  age,  and  asked  her  what  would  be  a  suitable 
age  in  one  whom  he  should  marry.  Upon  her  replying 
in  a  general  way,  he  urged  her  "to  answer  him  intui- 
tively, just  as  if  my  answer  would  influence  his  whole 
future  life."  At  a  subsequent  ride,  after  referring  to 
his  late  wife's  wardrobe,  he  asked  plaintiff  what  she 
"thought  of  a  second  wife  being  willing  to  wear  any 
of  his  first  wife's  wardrobe  ;"  he  wanted  plaintiff  to  tell 
him  just  as  she  thought,  since  "he  would  not  go  to  the 
trouble  of  keeping  them  if  they  were  going  to  be  of  no 
use  to  him.1' 

On  another  occasion,  when  asking  her  advice  as  to 
a  suitable  boarding  place  for  himself,  he  said  to  her, 
"some  day  I  expect  you  to  know  all  my  business." 

In  the  month  of  June  some  misunderstanding  ap- 
pears to  have  arisen  between  them,  and  in  the  course  of 
a  conversation  relating  to  this  misunderstanding,  the 
plaintiff  said  to  the  defendant,  "whatever  you  have 
said,  I  would  thank  no  man  to  marry  me,  because 
they  felt  under  obligations  for  what  they  had  said — you 
are  free  ;  you  have  your  liberty." 

To  this,  the  defendant  only  said  he  was  sorry  the 
plaintiff  had  misunderstood  him,  but  did  not  explain 
wherein  he  had  been  misunderstood. 

The  following  morning,  the  defendant,  contemplat- 
ing a  visit  to  the  country,  asked  the  plaintiff  to  write  to 
him.     She  replied  that  she  "did  not  think  it  would  be 
best;"  that  "he  would  know  his  mind  better  in  the- 
fall." 

On  the  defendant's  return  from  the  country,  after  an 
absence  of  about  ten  days,  he  sought  the  plaintiff  at  the 
residence  of  Mrs.  Townsend,  in  Harrison-street,  where 
she  was  at  work,  kissed  her  when  he  first  met  her,  and 
again  when  he  left,  after  a  visit  of  an  hour,  or  more. 
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A  few  days  after,  while  sitting  alone  together,  de- 
fendant told  plaintiff  he  loved  her,  and  asked  her  if  she 
returned  his  love,  to  which  she  replied  that  she  did. 

Later,  perhaps  in  October,  the  defendant  told  plain- 
tiff he  intended  to  marry  after  the  year  was  up,  i.  e., 
a  year  after  his  wife's  death  ;  "he  said  he  supposed  it 
would  make  a  great  talk,  but  he  did  not  think  he 
should  care,  and  asked  me  if  I  would  care,  and  what  I 
thought  about  it." 

During  this  time,  say  from  April  to  October,  the  de- 
fendant' s  visits  to  the  plaintiff  were  continuous,  occur- 
ring, sometimes,  twice  in  a  single  day  ;  sometimes  pro- 
longed to  late  hours  in  the  evening. 

On  October  20,  1870,  the  plaintiff,  at  the  defendant's 
request,  and,  indeed,  upon  his  dictation,  addressed  to 
him  a  letter  in  which  she  is  made  to  say,  "I  know 
that,  at  times,  your  attentions  have  seemed  personal, 
but  I  only  regard  them,  and  shall  continue  to  regard 
them,  as  an  evidence  of  your  friendship,  and  nothing 
more."  The  original  letter,  in  the  defendant's  hand- 
writing, was  retained  by  her  and  produced  at  the  trial. 
When  asked  what  explanation  the  defendant  gave  for 
such  an  extraordinary  requirement,  the  plaintiff  testi- 
fied that  the  defendant  said  "that  our  folks  might 
have  something  to  say  about  his  coming  there,  and  he 
did  not  want  them  to  know  there  was  an  understand- 
ing so  soon."  The  defendant  gives  a  different  reason 
for  desiring  the  letter,  but  the  jury  may  have  adopted 
the  plaintiff's  statement  as  the  true  one. 

About  the  first  of  November,  the  defendant  ad- 
dressed a  letter  to  plaintiff,  in  which  these  passages  oc- 
cur : — "  I  feel  that  I  have  done  you  a  great  wrong.  .  . 
Let  us  be  good  friends,  and  love  each  other  like  brother 
and  sister,  and  be  deeply  interested  in  each  other's 
welfare.  Here  I  am  willing  and  hope  to  always  stand. 
Consequently,  our  conversation  and  social  intercourse 
should  be  so  guarded,  as  not  to  go  beyond  this  .  .  . 
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Let  us  start  from  this  hour  as  above,  asking  Him  who 
rules  above  to  rule  in  our  hearts." 

The  plaintiff  appears  to  have  heard  about  this  time 
that  defendant  was  visiting  some  other  lady,  and  re- 
proached him  with  it,  in  an  interview  which  took  place 
a  few  days  after  the  receipt  of  the  above  letter. 

In  the  latter  part  of  November,  the  intimate  rela- 
tions which  existed  between  the  parties  ceased,  and  in 
April,  1871,  the  defendant  re-married. 

Other  testimony  was  introduced,  in  corroboration 
of  the  plaintiff's  statment,  showing  the  frequency  of 
the  defendant's  visits,  and,  with  this  class  of  proof, 
plaintiffs  case  was  closed. 

It  is  only  proper  to  state  that,  when  the  defendant 
was  placed  on  the  stand  he  denied  much  of  what  had 
been  related  by  the  plaintiff  as  having  passed  between 
them.  He  stated  that,  early  in  their  intimacy,  he  told 
her  he  wanted  their  relations  understood,  and  his  in- 
tentions to  her  ;  that  he  "  esteemed  her  like  a  brother, 
and  nothing  more." 

Other  witnesses  were  called  to  show  that  the  plain- 
tiff had  made  different  statements  as  to  her  relations 
with  the  defendant. 

At  the  close  of  the  plaintiff's  case,  the  defendant 
moved  to  dismiss  the  complaint  on  the  grounds — 

First.  That  the  plaintiff  had  failed  to  make  out 
any  express  promise  of  marriage. 

Secondly.  That  there  was  no  proof  of  any  promise 
of  marriage  between  the  parties. 

Thirdly.  That  if  any  such  promise,  contract,  or  en- 
gagement, had  been  established,  the  defendant  had 
been  released  therefrom  by  the  plaintiff. 

The  motion  was  overruled,  and,  at  the  close  of  the 
case,  was  repeated,  and  again  overruled. 

The  points  thus  made  present  really  all  the  ques- 
tions in  the  case.  One  or  two  exceptions  were  taken 
as  to  the*  admission  of  evidence  : — for  example,  where 
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questions  were  put  as  to  the  defendant's  business 
standing.  The  testimony  elicited  by  the  questions  ob- 
jected to,  was  of  but  little  materiality,  and  cannot,  pos- 
sibly, have  prejudiced  the  defendant,  or  in  any  way 
affected  the  result. 

It  is  sufficient  to  say,  in  review  of  the  various  re- 
quests and  exceptions,  that  they  all  turn  upon  the  sim- 
ple propositions — 

1.  That  there  was  no  express  promise  of  marriage, 
in  so  many  words. 

2.  That  without  such  express  promise  no  action 
will  lie. 

3.  That,  even  if  there  had  been  any  promise,  the 
plaintiffs  letter  of  November  29, 1870,  had,  "  as  matter 
of  law,"  released  the  defendant. 

The  answer  of  the  defendant  contained  a  general  de- 
nial only,  and  did  not  set  up  a  release.  It  is  well 
settled  that  a  release  cannot  be  given  in  evidence  unless 
properly  pleaded. 

But  the  plaintiffs  letter  of  November  29,  1870, 
which  is  relied  on,  "as  a  release,  as  matter  of  law," 
cannot  be  construed  as  a  dismissal  of  defendant,  or  re- 
fusal on  the  part  of  the  plaintiff  to  marry  him.  Its 
language  admits  of  no  such  interpretation.  It  was  the 
natural  expression  of  indignation  at  the  manner  in 
which  she  had  been  treated  by  him.  The  court  was, 
therefore,  correct  in  refusing  to  charge  as  requested. 
The  court,  however,  did  instruct  th,e  jury  to  take  it  into 
consideration  as  one  of  the  facts  in  the  case,  and  that 
was  all  the  defendant  was  entitled  to  ask. 

I  have  been  very  much  aided  in  the  examination  of 
this  case,  by  the  full,  interesting,  able,  and  carefully 
prepared  brief  submitted  on  behalf  of  the  appellant, 
and  by  the  fair  presentation,  on  each  side,  of  the  prin- 
cipal questions,  on  the  argument. 

It  is  claimed  that  the  court  erred  in  its  charge  that 
the  contract  for  the  breach  of  which  damages  were 
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sought  to  be  recovered,  "need  not  be  express,"  but 
might  be  either  "express  or  implied." 

If,  by  this,  it  was  intended  to  instruct  the  jury  that 
the  law  implied  an  obligation  on  the  part  of  the  de- 
fendant to  marry  the  plaintiff,  because  of  his  attentions 
to  her,  the  exception  would,  undoubtedly,  be  a  good 
one,  as  the  law  implies  no  such  contract. 

When  A.  employs  B.  to  do  work  and  labor  for  him, 
the  law  imposes  upon  A.  the  natural  consequence  of  his 
act,  to  wit,  the  obligation  to  pay  for  the  services  ren- 
dered. The  law  steps  in,  and  in  the  absence  of  any 
express  contract  to  pay,  implies  a  contract. 

To  entitle  the  plaintiff,  however,  to  recover  in  this 
action,  it  is  necessary  to  establish  a  mutual  engagement, 
a  promise  made  and  accepted,  as  an  actual  contract. 
This  promise  or  contract,  may  be  express,  that  is,  made 
in  formal  terms,  or  it  may  be  established  by  circum- 
stances. The  word  "implied"  should  have  reference 
to  the  kind  of  proof,  the  manner  of  establishing  the 
main  fact,  namely,  the  promise  or  contract,  and  not  to 
the  contract  itself,  as  in  the  instance  above  suggested. 

It  is  impossible  to  read  the  entire  charge  without 
perceiving  that  the  expression  "implied  contract"  was 
used  in  this  sense,  and  not  otherwise  ;  the  word  implied 
was  used  as  opposed  to  the  word  express,  and  with 
reference  to  a  contract  other  than  that  made  in  spoken 
or  written  words.  And,  as  if  to  guard  against  any 
misconception,  the  plaintLT  s  case  was  stated  to  depend 
upon  the  existence  of  a  contract  mutually  made  and 
understood  by  the  parties. 

Thus,  the  learned  judge  said  to  the  jury,  that  "in 
this  particular  case  there  must  be  a  contract,  an  en- 
gagement to  marry,  and  there  must  be  evidence  to  jus- 
tify you  in  finding  that  such  engagement  existed,  and 
existed  as  a  matter  of  fact ;  that  it  was  mutual,  the 
concurrent  wish,  purpose,  and  determination  of  both, 
or  the  plaintiff  cannot  recover."  .  .  "  If  all  the  cir- 
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cumstunces,  taken  together — words,  attentions,  demon- 
strations, more  or  less  earnest,  assiduous,  and  affec- 
tionate, amounted  to  a  declaration  of  an  intent  to  marry 
her,  to  an  assurance  that  that  was  what  he  sought,  was 
his  conclusion, — if  he  intentionally  led  her  to  so  under- 
stand it,  and  she,  in  response,  accepted  that  declara- 
tion ;  if  there  was  a  meeting  of  minds  on  that,  as  an 
engagement  between  them  to  marry,  the  implied  con- 
tract necessary  to  sustain  the  action  has  been  proved." 
And  again,  "If  you  find  otherwise,  that  there  was  no 
meeting  of  minds  on  that  subject,  as  an  engagement, 
then  the  implied  contract  does  not  exist,  and  you  will 
find  for  the  defendant."  And,  yet  again,  "  If  the  facts 
and  circumstances  are  sufficiently  full  and  significant 
to  amount  to  an  engagement,  were  they,  or  could  they 
be  articulate,  the  spirit  of  the  law  supplies  the  lacking 
speech."  And,  finally,  "If  you  do  not,  upon  the  facts 
and  circumstances,  find  a  mutual  engagement  to  marry, 
within  the  rule  stated,  you  will  find  for  the  defendant ; 
but  if  you  find,  upon  all  the  proofs,  that  there  was 
this  mutual  understanding  and  contract  between  them, 
that  meeting  of  minds  and  determination,  you  will  fix 
the  damages  under  the  rule  which  I  have  suggested." 

It  is  evident,  from  the  quotations,  that  the  term 
"implied  contract"  was  used  in  contradistinction  to 
an  express  contract  (the  latter  put  as  one  stated  in 
words,  or  in  writing),  and  that  it  was  used  throughout 
in  reference  to  the  mode  and  manner  of  proof  only. 
The  charge,  in  its  terms  and  in  its  spirit,  kept  steadily 
in  view'of  the  jury  the  point  that  the  plaintiff  was 
bound  to  establish,  to  their  satisfaction,  the  fact  that 
there  was  this  actual  and  mutual  understanding  and 
engagement,  the  meeting  of  the  minds  of  the  par- 
ties as  to  their  determination  to  marry, — or,  failing  in 
this,  that  the  defendant  was  entitled  to  a  verdict.  By 
the  term  "implied  contract,"  as  used  by  the  court, 
was  intended  a  contract  inferred  by  and  between  the 
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parties,  wherein  the  mind  of  each  was  made  manifest 
to  the  other  by  facts  and  circumstances  which  each  un- 
derstood, and  which  resulted  in  that  meeting  of  minds 
which  the  law  defines  to  be  the  essence  of  all  contracts, 
and  without  which  no  express  contract  can  exist. 

I  think  the  charge  placed  the  issues  in  the  case  be- 
fore the  jury  fairly  and  prudently ;  and  that  the  ex- 
ceptions thereto  are  not  well  taken. 

The  doctrine  of  the  charge  was  that  the  contract  to 
marry  must  have  been  actually  made,  but  that  it  might 
be  proved  by  facts  and  circumstances.  This  further 
appeared  in  connection  with  the  requests  to  charge. 
On  being  requested  to  charge  that  evidence  of  acts 
could  only  be  considered  to  establish  that  such  promise 
was  expressly  made,  the  court  refused  by  reason  of  the 
word  expressly  being  contained  in  the  request,  that 
word  being  understood  to  mean  the  formal  utterance 
of  certain  words,  but  that  "if  that  word  be  not  limited 
to  such  meaning,  the  court  accepted  the  proposition 
involved  in  the  request  as  correct,"  adding  that  "there 
must  have  been  a  contract  or  promise  sufficiently  dis- 
closed or  expressed  to  fix  the  fact  that  they  were  to 
marry,  as  clearly  as  if  put  in  formal  words." 

But  I  understand  defendant's  counsel  to  insist  that 
the  rule  which  permitted  proof  of  the  contract  by  cir- 
cumstantial, in  the  absence  of  direct  or  express  evi- 
dence, was  intended  to  apply,  ex  necessitate  rei,  to  the 
condition  of  the  law  as  it  was  before  parties  were  al- 
lowed to  be  witnesses.  This  does  not  seem  to  be  a, 
satisfactory  explanation  for  the  rule  adopted  by  the 
courts,  since  a  promise  of  marriage  was  not  the  only 
contract  which  could  be  thus  established.  The  practice 
had  its  origin  rather  in  the  nature  of  the  contract  it- 
self ;  for  engagements  of  marriage  are  frequently  entered 
into  without  that  deliberation  and  formality  which 
characterize  other  important  transactions.  As  was  well 
said  by  Chief  Justice  PARKER,  in  the  case  of  Wight- 
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man  T>.  Coates  (15  Mass.  1) :  "A  necessity  to  prove  an 
express  promise  would  imply  a  state  of  public  man- 
ners by  no  means  desirable  ;  that  young  persons  of 
different  sexes,  instead  of  having  their  mutual  engage- 
ment inferred  from  a  course  of  devoted  attention  and 
apparently  exclusive  attachment,  which  is  now  the 
common  evidence,  should  be  obliged,  before  they  con- 
sider themselves  bound,  to  call  witnesses  or  execute  in- 
struments under  hand  and  seal,  would  be  destructive 
of  that  chaste  and  modest  intercourse  which  is  the 
pride'of  our  country,  and  a  boldness  of  manners  would 
probably  succeed,  by  no  means  friendly  to  the  char- 
acter of  the  sex,  or  the  interests  of  society"  (See  also, 
3  8alfc.,  16). 

Indeed,  it  has  been  long  considered  that,  when,  in 
an  action  of  this  kind,  the  plaintiff  was  a  woman,  it 
was  not  necessary  to  aver,  or  prove,  an  offer  by  her. 
"  The  modesty  of  the  sex  is  considered  by  the  common 
law,"  says  Lord  COKE.  "  It  can  hardly  be  expected  that 
a  lady  should  say  to  a  gentleman,  '  I  am  ready  to 
marry  you  ;  pray  marry  me.' ' 

If  it  was  ever  proper  to  infer  a  promise  from  the 
circumstances  which  usually  accompany  such  a  rela- 
tion, it  is  equally  so  now.  The  statute  permitting  the 
examination  of  the  parties  is  a  new  rule  of  evidence 
only.  The  law  still  remains,  that  there  must  exist  a 
promise  or  mutual  engagement ;  but  the  proof  of  this  is 
now  made  easier  by  allowing  the  parties  to  testify. 
The  law  has  permitted  the  promise  of  marriage  to  be 
proven  by  facts  and  circumstances,  not  because  the  par- 
ties to  the  contract  were  not  permitted  to  be  witnesses, 
but  because,  in  the  nature  of  the  contract  itself,  resort 
to  such  proof  became  necessary.  It  was  not  ordinarily 
to  be  established  as  other  contracts  are. 

The  rule  is  now  too  well  established  to  make  it  ne- 
cessary to  refer  to  authorities  in  support  of  the  propo- 
sition that  neither  the  particular  words,  or  time,  or 
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manner  of  the  promise  need  be  proved :  that  the  en- 
gagement may  be  inferred  from  circumstances  (2  Pars, 
on  Cont.,  vol.  1,  bk.  3,  ch.  xi). 

As  matter  of  convenience  I  refer  to  an  article  in  the 
Albany  Law  Journal,  of  September  7, 1872  (vol.  6,  No. 
10),  which  contains  a  full  and  learned  review  of  the 
authorities,  both  in  England  and  in  this  country. 

In  illustrating  the  distinction  between  the  contract 
of  lovers  made  by  the  verbal  request  to  marry,  and  a 
contract  implied  by  and  between  them  to  their  mutual 
satisfaction,  from  the  facts  arid  circumstances  character- 
izing their  intercourse,  Judge  NEILSOX  told  the  jury 
in  reference  to  the  latter  form,  "that  this  contract,  or 
engagement  can  be  made  without  such  words."  To 
that  ruling  exception  was  taken  by  the  defendant's 
counsel,  the  proposition  then  not,  perhaps,  seeming  to 
have,  in  that  very  form,  the  sanction  of  a  prior  adjudi- 
cation. It  was,  however,  obviously  an  element  of  the 
rule  of  law  that  such  an  engagement  may  be  estab- 
lished by,  and  be  inferred  from  the  facts  and  circum- 
stances. 

But,  since  the  trial  of  this  case,  the  point  under 
discussion  has  received  the  attention  of  the  Irish  ex- 
chequer, in  full  bench,  and  Ch.  Baron  PIGOT,  in  'de- 
livering the  opinion  of  the  court,  says,  "Conduct,  de- 
meanor, the  behavior  of  parties  toward  each  other, 
might  constitute  proof  from  which  the  contract  might 
be  inferred  ;  a  promise  to  marry  may  be  made  without 
words"  (See  The  Weekly  Reporter,  London,  Vol.  XX., 
No.  34,  p.  752). 

It  will  be  observed  also,  that  this  language  was 
used  in  a  case  under  the  statute  of  31  and  31  Victoria, 
68,  iu  which  the  parties  were  permitted  to  be  witnesses, 
and  in  which  the  plaintiff  was  examined  and  testified 
as  to  the  promise.  The  defendant  (the  man),  denied 
the  promise,  but  the  court  permitted  the  plaintiff  to  in- 
troduce facts  and  circumstances  to  corroborate  her,  and 
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establish  the  promise.  Without  such  facts  and  circum- 
stances, under  the  statute  there  could  be  no  recovery. 
Therefore,  those  facts  and  circumstances,  in  effect,  es- 
tablished the  promise  or  contract  of  marriage.  In  the 
present  case,  while  the  plaintiff  did  not  testify  that  any 
formal  promise  was  made,  yet  she  says,  "He  never 
asked  me,  in  so  many  words,  to  be  his  wife,  but  I 
thought  I  had  a  right  to  expect  he  meant  it."  Was  it 
not  entirely  competent,  then,  to  introduce  facts  and  cir- 
cumstances to  show  that  he  did  mean  her  to  under- 
stand he  desired  her  to  be  his  wife  ?  If  these  facts  and 
circumstances  were  sufficient,  then  the  promise  on  the 
part  of  the  defendant  was  established. 

The  proposition  that  such  a  contract  may  be  made 
without  words,  if  not  so  immediately  involved  in  that 
case  as  in  this,  is  thus  stated,  by  a  court  of  high  au- 
thority, as  a  mere  elementary  and  well  accepted  prin- 
ciple, and  the  opinion  of  the  chief  baron  is  entitled  to 
great  consideration. 

There  remain  only  two  further  questions  to  con- 
sider— 

1.  Whether,  under  the  testimony,  the  jury  were 
justified  in  finding  that  there  was  a  promise,  or  engage- 
ment. 

2.  Whether  the  damages  awarded  were  excessive. 
Assuming,  then,  as  matter  of  law,  that  a  promise  of 

marriage  may  exist  without  formal  words,  we  cannot 
say  that  there  was  not  sufficient  evidence  to  sustain  the 
verdict.  In  view  of  all  that  had,  up  to  that  time,  trans- 
pired between  the  parties,  the  jury  might  well  have  at- 
tached great  importance  to  a  conversation  testified  to 
by  the  plaintiff  in  the  following  language:  "He  said 
he  intended  to  marry  after  the  year  was  up :  he  said  he 
supposed  it  would  make  a  great  talk,  but  he  did  not 
think  he  should  care,  and  asked  me  if  I  would  care, 
and  what  I  thought  about  it."  It  would  be  irreconcila- 
ble with  any  other  idea  than  that  of  an  existing  engage- 

N.  8.— XIII— 27 
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ment  to  marry,  that  lie  should  ask  her  whether  she 
should  care  if  the  marriage  excited  talk.  Why  should 
she  care  unless  she  was  to  be  the  other  party  to  the 
marriage  ?  The  jury  probably  regarded  that  as  evi- 
dence fixing  the  time  when  the  engagement  was  to  be 
consummated.  It  would  seem  from  this,  as  from  other 
proofs,  that  the  defendant  had  great  solicitude  about  the 
opinion  of  others  as  to  the  propriety  of  entertaining  the 
project  of  marriage  so  soon  after  his  wife's  death  ;  "  he 
did  not  want  them  to  think  there  was  an  understanding 
so  soon."  Understanding  as  to  what  ?  But  I  need  not 
illustrate  further. 

The  determination  of  the  jury  on  the  question  of 
fact  should  not  be  lightly  interfered  with.  As  was  said 
by  Ch.  Baron  PIGOT,  in  the  case  above  cited,  "This  is 
one  of  those  peculiar  cases  in  which,  were  I  doubtful,  I 
yet  would  act,  not  on  my  own,  bat  on  the  judgment  of 
the  jury." 

The  same  reasoning  will  apply  to  the  question  of 
damages. 

The  plaintiff  was  in  humble  circumstances,  earning 
her  living  as  a  dressmaker ;  the  defendant  was  a 
merchant  in  good  credit.  His  style  of  living  was  that 
of  affluence  (as  compared  with  hers),  and  the  jury  Lad 
a  right  to  take  into  account,  not  only  the  injury  done 
to  her  feelings,  but  also  the  pecuniary  damages  sus- 
tained by  her  loss  of  the  marriage  with  the  defendant 
(SON.  T.  285;  42  Id.  478). 

For  these  reasons,  the  judgment  and  order  appealed 
from  should  be  affirmed,  with  costs. 

THOMPSON,  J.,  dissented  from  the  above  opinion. 
Judgment  affirmed,  with  costs. 
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PEOPLE  against  TWEED. 

Supreme  Court,  Third  District;   Special  Term,  No- 
vember, 1872. 

PLACE  OF  TEIAL.— PUBLIC  OFFICER. 

The  provisions  of  section  124  of  the  Code  of  Procedure,  in  regard  to 
the  place  of  trial  of  actions  against  a  public  officer,  apply  where 
the  action  is  against  a  person  for  acts  done  by  him  in  his  capacity 
as  a  public  officer,  though  at  the  time  of  the  suit  the  defendant  is 
not  occupying  the  office. 

The  persons  appointed  by  Laws  of  1870,  chapter  382,  to  audit  certain 
accounts  against  the  city  of  New  York,  were  thereby  made  public 
officers  within  section  124  of  the  Code  of  Procedure,  which  pro- 
vides for  the  place  of  trial  of  actions  against  public  officers. 

To  entitle  a  defendant  to  the  privileges  conferred  by  section  124  of 
the  Code  of  Procedure,  the  suit  must  be  for  malfeasance  or  mis- 
feasance in  office ;  simple  nonfeasance  is  not  enough. 

Where  the  complaint  set  out  a  statute  by  which  defendant,  with 
others,  was  created  a  public  officer  to  audit  certain  claims  which 
were  to  be  paid  upon  their  certificate,  and  then  alleged  that  he 
had,  in  pursuance  of  a  conspiracy  for  that  purpose,  made  a  false 
certificate,  upon  which  false  and  fictitious  claims  had  been  paid, 
and  that  defendant  had  shared  in  the  money  thus  procured, — Held, 
that  the  complaint  charged  malfeasance  in  office. 

In  the  action  of  The  People  v.  William  M.  Tweed 
and  others,  for  acts  done  by  him  in  relation  to  the 
auditing  of  certain  claims  against  the  city  of  New- 
York  (see  p.  25  of  this  vol.,  where  the  complaint  will 
be  found),  a  motion  was  made  by  the  defendant, 
Tweed,  to  change  the  place  of  trial,  from  the  county  of 
Albany,  in  which  the  venue  had  been  laid,  to  the 
county  of  New  York.  The  grounds  of  the  motion  are 
stated  in  the  opinion. 

Eliliu  Root  and  David  Dudley  Field,  for  the  motion. 
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Wheeler  H.  PecfcTiam,  opposed. 

Iisr GALLS,  J. — This  motion  is  made  upon  the  ground 
that  the  action  is  against  the  defendant,  Tweed,  as  a 
public  officer;  that  the  complaint  charges  him  with 
acts  performed  by  him  in  that  capacity,  and  that  he 
has  therefore  an  absolute  right  under  the  Code  to  have 
such  action  tried  where  he  resides,  and  where  the  above 
cause  of  action  arose. 

This  motion  involves  the  determination  of  a  legal 
right  and  not  a  question  of  discretion.  The  strictness 
with  which  this  right  of  trial,  when  it  exists,  has  been 
regarded  by  the  courts,  appears  by  the  following  ad- 
judications (Birmingham  Iron  Foundry  v.  Hatfield, 
43  N.  J".,  224  ;  Lelandfl.  Hathorn,  42  Id.,  547). 

There  is  no  distinction,  it  seems,  in  this  respect,  be- 
tween an  action  brought  in  the  name  of  the  people  and  one 
between  individuals  (Peoples.  Hayes,  7  How.  Pr.,  248). 

The  Code  (§  124)  provides  as  follows:  "Ac- 
tions for  the  following  causes  must  be  tried  in 
the  county  where  the  cause,  or  some  part  thereof,  arose, 
subject  to  the  like  power  of  the  court  to  change  the 
place  of  trial  in  the  cases  provided  by  statute.  1st. 
For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute,  &c.  .  .  .  2nd.  Against  a  public  officer  or 
person  specially  appointed  to  execute  his  duties,  for  an 
act  done  T)y  him  in  virtue  of  Ms  office  ;  or  against  a 
person  who,  by  his  command,  or  in  his  aid,  shall  do 
anything  touching  the  duties  of  such  office." 

In  Brown  v.  Smith  (24  BarT).,  419),  BACOI*,  J.,  con- 
sidering this  section  of  the  Code  as  applicable  to  pub- 
lic officers,  remarks  :  "The  important  question  in  this 
case  is,  whether  the  defendants  are  not  entitled  to  the 
protection  of  the  statute,  which  requires  the  suit  to  be 
brought  within  their  own  county.  And  this  depends 
upon  the  question  whether  the  act,  to  wit,  the  assess- 
ment of  the  plaintiff' s  lands,  was  an  act  done  mrtute 
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officii  or  color e  officii"  "  Where  the  act  of  an  officer 
is  of  such  a  nature  that  his  office  gave  him  no  author- 
ity to  do  it,  Tie  is  not  protected;  but  when,  in  perform- 
ing an  act  within  the  scope  of  his  authority,  he  com- 
mits an  error,  or  even  abuses  the  confidence  which  the 
law  reposes  in  him,  he  is  still  entitled  to  the  protection 
of  the  statute"  See  also  Seeley  v.  Birdsall  (15  Johns., 
267  ;  Grah.  Pr.,  2  ed.,  p.  198).  It  is  insisted  by  the 
plaintiff's  counsel  that  the  defendant,  Tweed,  being  out 
of  office,  is  deprived  of  the  benefit  of  this  provision  of 
the  Code.  It  seems  to  have  been  held  otherwise  under 
the  provisions  of  the  Revised  Statutes  in  regard  to 
venue,  and  I  do  not  perceive  any  material  difference 
between  the  provisions  of  the  Code  and  the  Revised 
Statutes  in  regard  to  place  of  trial,  so  far  as  public 
officers  are  concerned. 

It  would,  therefore,  seem  to  follow  that  the  rule  estab- 
lished before  the  Code  was  adopted  should  prevail. 

In  Elliott  v.  Cronk's  Administrators  (13  Wend., 
35),  Judge  SUTHERLAND  remarks:  "Where  the  action 
would  be  local,  as  against  a  sheriff,  I  am  inclined  to 
think  it  would  also  be  so  against  his  representatives, 
although  they  are  not  expressly  named.  It  is  true,  that 
one  of  the  reasons,  upon  which  the  provision  may  have 
been  founded,  does  not  apply  to  the  representatives  of 
the  officer,  to  wit,  that  his  personal  presence,  within  the 
sphere  of  his  jurisdiction,  may  be  necessary  to  the 
public  safety  or  convenience.  This  consideration,  how- 
ever, can  apply  but  to  a  small  portion  of  the  officers 
embraced  in  the  terms  of  the  act.  The  act  applies  to 
all  public  officers,  from  the  trustees  and  collector  of  a 
school  district  up  to  the  sheriff  of  a  county.  The  act 
was  intended,  undoubtedly,  to  promote  the  convenience 
of  public  officers,  and  to  protect  them  against  vexatious 
and  harrassing  prosecutions  for  acts  done  by  them  in 
the  discharge  of  their  official  duties— to  save  them  the 
inconvenience  and  expenses  of  attending  with  their 
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witnesses  at  places  remote  from  their  respective 
residences.  These  considerations  apply,  in  principle, 
with  as  much  force  to  representatives  of  the  officer  as  to 
the  officer  himself." 

The  case  referred  to  extends  the  rule  quite  far 
enough  in  this  respect  to  embrace  the  question  pre- 
sented by.  this  motion. 

Indeed,  I  think  it  was  intended  by  the  legislature  to 
extend  this  protection  to  a  public  officer  as  well  after 
his  term  of  office  had  expired  as  while  in  office,  for  acts 
done  in  virtue  of  such  office.  It  is  an  immunity  con- 
ferred on  public  officers,  of  which  they  are  not  to  be 
deprived  the  moment  their  term  of  office  expires.  It 
cannot  reasonably  be  contended  but  that  this  cause  of 
action,  or  at  least  some  part  of  it,  arose  in  the  county 
of  New  York. 

We  are  brought  to  the  consideration  of  the  further 
question  whether  the  defendant,  Tweed,  held  a  public 
office  when  the  alleged  cause  of  action  arose. 

An  office  is  defined  by  BOUVIER,  in  his  Law  Diction- 
ary, as  follows  :  * '  An  office  is  a  right  to  exercise  a  pub- 
lic fu  action  or  employment,  and  to  take  the  fees  and  em- 
oluments belonging  to  it."  BURRILL,  in  his  Law  Dic- 
tionary, gives  the  following  definition  :  "A  position  or 
station  in  which  a  person  is  employed  to  perform  certain 
duties,  or  by  virtue  of  which  he  becomes  charged  with 
the  performance  of  certain  duties,  public  or  private." 

See  also  ' '  In  the  Matter  of  the  Oaths  to  be  Taken 
by  Attorneys  and  Counsellors"  (20  Johns.,  493).  The 
question  in  this  case  was  whether  attorneys  and  coun- 
sellors were  included  within  the  following  provision  of 
the  Constitution  of  the  State,  then  in  force  :  "No  other 
oath,  declaration  or  test,  shall  be  required  as  a  qualifi- 
cation for  any  office  or  public  trust."  The  court  held, 
they  were  not,  in  a  legal  sense,  as  they  performed  no 
duties  on  behalf  of  the  government  or  executed  any 
public  trust. 
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Judge  PLATT  remarks  :  "  Lexicographers  generally 
define  office  to  mean  public  employment,  and  I  appre- 
hend its  legal  meaning  to  be  an  employment  on  behalf 
of  the  government,  in  any  station  or  public  trust,  not 
merely  transient,  occasional  or  incidental." 

In  the  case  of  Daniel  Wood  (note  to  2  Cow.,  30), 
Chancellor  SANDFORD  defines  an  office  thus :  "An  office 
is  a  public  charge  or  employment,  and  the  term  seems 
to  comprehend  every  charge  or  employment  in  which 
the  public  are  interested  "  (See  also  upon  this  ques- 
tion, People  v.  Hayes,  7  Sow.  Pr.,  248 ;  see  also,  Peo- 
ple v.  Comptroller  of  the  State,  20  Wend.,  595).  The 
legislature  provided'  by  statute  that  whenever  a  site 
should  be  obtained  for  the  erection  of  a  State  lunatic 
asylum,  it  should  be  the  duty  of  the  governor, 
secretary  of  state,  and  comptroller,  to  appoint  three 
commissioners  to  contract  for  the  erection  of  such 
asylum,  and  to  superintend  the  building  thereof.  One 
of  the  questions  raised  was  whether  the  commissioners 
were  to  be  regarded  as  public  officers.  Judge  NELSON, 
at  page  59  of  the  case  last  cited,  remarks  :  "Assuming, 
then,  that  the  commissioners  are  to  be  regarded  as  hold- 
ing an  office,  which  I  am  inclined  to  think  they  should 
be,  within  the  intent  of  the  legislature,  being  recog- 
nized as  such  twice  in  the  statute." 

It  will  be  observed  that  section  4  of  the  statute  of 
1870,  chapter  382.  under  which  the  defendant,  Tweed, 
assumed  to  act  as  an  auditor  and  to  certify  the  account, 
expressly  recognizes  him  and  his  associates,  the  mayor 
and  comptroller,  as  officers.  The  concluding  clause  of 
section  4  is  as  follows  :  "  Such  claims  shall  be  paid  by 
the  comptroller  to  the  party  or  parties  entitled  to  re- 
ceive the  same,  upon  the  certificate  of  the  officers 
named  herein"  The  claims  referred  to  in  this  section 
can  be  regarded  as  none  other  than  those  which  the 
officers  designated  were  empowered  to  audit  and  certify. 

See  also,  Porter  v.  Pillsbury  (11  How.  Pr.,  240),  in 
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which  the  keeper  of  the  Albany  County  penitentiary 
was  held  to  be,  a  public  officer.  Judge  DEAN,  in  his 
opinion  upon  the  motion  to  change  the  place  of  trial, 
remarks:  "But  the  motion  must  be  granted  on  the 
ground  that  the  defendant  is  a  public  officer.  He  has 
the  charge  of  a  public  institution.  The  position  that 
he  holds  is,  in  the  act  establising  the  penitentiary  (Laws 
0/1844,  chapter  152),  denominated  "  an  '  office^  and  the 
person  who  fills  it  is  called  an  •*  officer. ,'  " 

The  defendant  is,  therefore,  within  the  reason  and 
language  of  section  124  of  the  Code  (See  also,  People 
v.  Bedell,  2  Hill,  193;  Coats  v.  People,  22  _ZV.  T., 
245). 

The  duties  which  the  statutes  of  1870,  above  re- 
ferred to,  devolved  upon  the  defendant,  Tweed,  were  of 
a  public  nature,  relating  to  the  government  of  the  city 
of  New  York. 

The  statute  referred  to  conferred  upon  him  and  his 
associates  a  public  duty  of  importance  and  responsi- 
bility, viz  :  to  audit  and  certify  the  claims  which  were 
to  be  paid,  and  expressly  inhibiting  payment  without 
such  certificate.  I  cannot  doubt  but  that  an  office  was 
created,  and  that  Tweed  and  his  associates  were  con- 
stituted officers.  It  is  quite  apparent  from,  the  opinion 
pronounced  at  general  term,  that  the  court  regarded 
Tweed  and  his  associates  as  public  officers,  and  he 
must  be  held. to  be  a  public  officer  in  regard  to  such 
trust,  and  therefore  within  the  provision  of  section  124  of 
the  Code,  and  entitled  to  its  benent ;  provided  the  com- 
plaint charges  acts  of  misfeasance  or  malfeasance  per- 
formed by  him  as  such  officer,  by  virtue  of  his  office. 
Mere  omission  of  duty  is  not  sufficient  (Elliot  v.  Cronk, 
13  Wend.,  35  ;  Fail-child  v.  Case,  24  Id.,  381).  The  de- 
fendant, to  be  entitled  to  the  benent  of  the  provision  of 
the  Code,  must  be  charged  with  acts  done  in  virtue  of 
his  office,  and  within  the  scope  of  his  authority,  and,  if 
he  is  so  charged,  we  have  seen  that  even  an  abuse  of  the 
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confidence  conferred  will  not  deprive  him  of  the  benefit 
of  the  statute. 

The  complaint  commences  by  alleging  the  passage 
by  the  legislature  of  the  act  of  April  27,  1870,  before 
referred  to,  and  then  sets  out  section  4  of  said  act, 
which  provides,  among  other  things,  for  the  auditing 
and  certifying  of  certain  claims  against  the  city,  and 
for  the  issue  of  revenue  bonds  to  raise  the  money  to  pay 
such  claims.  And  providing  further  that  the  comptrol- 
ler should  pay  the  claims  to  the"  party  or  parties  enti- 
tled to  receive  the  same,  upon  the  certificate  of  the 
three  officers  required  by  the  act  to  audit  the  same.  It 
further  alleges  as  follows  :  "  That  at  the  passage  of  said 
act,  and  at  all  times  since,  Abraham  Oakey  Hall  was 
and  is  mayor  of  said  city,  and  William  M.  Tweed  was, 
and  until  and  including  July  4  next  thereafter,  con- 
tinued to  be  president  of  the  board  of  supervisors  of 
said  county."  It  further  alleges  that  claims  to  the 
amount  of  six  million  three  hundred  and  thirty  thou- 
sand five  hundred  and  forty-one  dollars  and  thirty- 
seven  cents,  were  in  form  certified  by  the  said  three 
officers.  That,  from  time  to  time,  as  such  certificates 
were  made  known  to  the  comptroller,  he  caused  the 
bonds  to  be  issued ;  that  each  of  said  officers  sub- 
scribed such  certificate.  The  complaint  then  charges 
in  substance  that  the  claims  certified  were  false,  ficti- 
tious and  fraudulent.  And  that  there  was  a  corrupt, 
fraudulent,  and  unlawful  combination  and  conspiracy 
between  the  said  Tweed  and  others,  to  divide  the 
money  thus  procured. 

Thus,  it  appears  from  the  allegations  of  the  com- 
plaint, that  the  fraud  charged  was  perpetrated  by  and 
through  an  observance  of  the  forms  which  the  statute 
referred  to  prescribes.  Without  such  audit  and  cer- 
tificate, bonds  could  not  be  issued  or  money  paid  upon 
the  pretended  claims. 

The  complaint  is  by  no  means  confined  to  charges 
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against  said  Tweed  of  nonfeasance  in  office,  but  con- 
tains positive  charges  of  misfeasance  and  malfeasance 
performed  by  virtue  and  within  the  scope  of  his 
authority  as  an  officer,  and,  therefore,  although  such 
acts  amount  to  an  abuse  of  the  confidence  which  the 
law  reposed  in  him,  he  is  still  entitled  to  the  protection 
of  the  statute  (Brown  v.  Smith,  24  Barb.,  419). 

The  charges  of  fraud  and  misconduct  are  denied  by 
the  answer,  and  hence  constitute  a  material  issue  to  be 
tried. 

When  certain  acts  are  performed  by  an  officer,  and 
in  virtue  and  within  the  scope  of  his  authority  as  such 
officer,  he  cannot  be  deprived  of  the  benefit  of  the  venue 
statute  by  charges  in  a  pleading  that  such  acts  were 
fraudulent. 

We  cannot  appropriately  consider  upon  this  motion 
any  question  of  convenience  or  expediency,  or  whether 
the  public  interests  will  be  better  subserved  by  the 
trial  of  this  action  in  one  county  rather  than  in 
another. 

The  motion  involves  simply  a  question  of  legal 
right,  which  must  be  determined  regardless  of  all 
other  considerations.  If  the  place  of  trial  is  changed 
to  New  York,  the  residence  of  the  defendant,  and 
where  the  cause  of  action,  or  at  least  some  part  of  it, 
arose,  the  plaintiff  will  be  at  liberty  to  move  to  change 
the  place  of  trial  to  any  other  county,  provided  an  im- 
partial trial  cannot  be  obtained  in  that  county,  or  for 
the  convenience  of  witnesses. 

After  giving  to  this  motion  all  the  consideration 
which  its  importance  demands,  I  am  satisfied  that,  as 
matter  of  law,  the  defendant  is  entitled  to  have  the 
place  of  trial  changed  to  the  county  of  New  York. 

An  order  must  be  entered  to  that  effect,  with  ten 
dollars  costs  of  this  motion,  to  be  paid  by  the  plaintiff. 
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GREEK  against  TWEED. 

New  York  Common  Pleas;  Special  Term,  August, 

872. 

EXTORTIONATE  CONTRACT. — MEASURE  OF  DAMAGES. — 
VACATING  JUDGMENT. 

Defendant  agreed  to  furnish  his  biography  to  plaintiff  for  publica- 
tion, within  a  time  fixed,  and  for  every  day's  delay  beyond  that 
time  to  pay  one  hundred  and  sixty-five  dollars.  On  a  suit  to 
recover  for  a  delay  to  furnish  the  biography  for  one  hundred  and 
sixty-one  days, — Held,  that  the  agreement  could  not  be  literally  en- 
forced, and  that  plaintiff  could  recover  only  his  actual  loss  arising 
from  defendant's  failure  to  fulfill  his  agreement. 

Held,  also  that  plaintiff  having  entered  judgment  by  default  against 
defendant  for  damages  at  the  rate  prescribed  by  the  contract 
(more  than  twenty-six  thousand  dollars),  the  judgment  should  be 
opened,  and  defendant  let  in  to  defend. 

Motion  to  vacate  judgment  by  default  and  to  be  let 
in  to  answer. 

Frederick  H.  Greer  sued  William  M.  Tweed,  Jr.,  in 
the  New  York  common  pleas,  and  took  a  judgment  by 
default.  The  facts  are  stated  in  the  bpinion. 

I 

ROBINSON,  J. — This  action  was  brought  upon  an  al- 
leged agreement  of  the  defendant,  dated  December  11, 
1871,  to  pay  for  nine  copies  of  a  literary  work,  called 
"  Universal  Biography,"  that  was  to  be  published  by  the 
plaintiff,  at  the  rate  of  fifty-five  dollars  per  copy,  which 
price  was  to  be  paid,  one  half  when  the  proof  sheets  of 
a  sketch  of  defendant's  life  should  be  issued.  It  was 
also  stipulated  that  if  the  matter  for  such  sketch  was 
not  furnished  by  the  defendant  within  ten  days  from 
the  date,  the  subscription  money  was  to  be  paid  at  that 
time  to  apply  on  the  work  referred  to  or  to  a  future 
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similar  work,  and  then  follows  this  provision: — "I 
(defendant)  agree  to  pay  the  publisher  the  •  price  of 
three  copies  for  every  day's  time  that  elapses  between 
the  receipt  and  return  of  proof  of  said  sketch,  and  also 
for  every  day' s  time  that  elapses  between  the  end  of 
said  ten  days  and  the  furnishing  of  sketch  and  photo- 
graph referred  to  in  "(accompanying)  memorandum." 
The  complainant  alleges  defendant's  neglect  to  furnish 
such  sketch  and  photograph  for  one  hundred  and  sixty- 
one  days,  that  had  elapsed  when  this  action  was  com- 
menced since  the  21st  day  of  December,  1871,  the  day 
limited  by  the  agreement ;  that  the  work  (of  course 
without  the  defendant's  biography),  had  been  pub- 
lished and  nine  copies  tendered  and  payment  de- 
manded and  refused,  and  j  udgment  is  asked  not  only 
for  the  four  hundred  and  ninety-five  dollars,  the  price 
of  the  nine  copies,  but  also  for  "twenty-six  thousand 
four  hundred  and  sixty-four  dollars  liquidated  dam- 
ages as  per  said  agreement,"  and  these  sums  plaintiff 
has  recovered  in  a  judgment  entered  by  default,  on 
July  6,  1872,  for  twenty-seven  thousand  two  hundred 
and  fifty-two  dollars  and  forty-four  cents.  The  summons 
in  the  action,  without  a  complaint,  and  containing  a 
notice  that  judgment  would  be  demanded  for  the  sum 
of  twenty-seven  thousand  and  sixty  dollars  was  handed 
to  the  defendant  on  June  4,  1872,  on  the.  eve  of  his 
departure  for  Europe  ;  but  as  he  had  shortly  before 
been  served  with  another  summons  in  another  action 
commenced  against  him  by  the  plaintiff  for  a  some- 
what similar  subscription  for  another  book  styled 
"Men  of  Progress,"  that  was  also  to  contain  his 
biography,  he,  in  a  fit  of  passion,  refused  to  receive  or 
retain  it,  and  there  is*  every  presumption,  from  the 
fads  stated  in  the  moving  papers,  that  he  did  so,  sup- 
posing it  was  some  trick  on  the  part  of  the  plaintiff 
and  a  mere  repetition  of  the  former  service.  The  de- 
fault evidently  occurred  from  want  of  actual  knowl- 
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edge  of  the  character  of  the  claim  or  that  it  was  any 
other  than  such  as  was  involved  in  the  previous  action. 
The  defendant  is  in  Europe,  but  his  agents  here  have 
moved  to  have  the  default  set  aside  and  that  the  defend- 
ant be  let  in  to  defend.  In  my  opinion  this  motion  should 
be  granted,  for  the  reason  that  tjie  award  of  twenty- 
six  thousand  five  hundred  and  sixty-five  dollars  as 
liquidated  damages  for  the  failure  for  one  hundred' 
and  sixty-one  days  to  furnish  a  sketch  of  defendant's 
life  for  publication  in  this  ''Universal  Biography," 
which  plaintiff  subsequently  published  (without  de- 
fendant's biography),  and  tendered  nine  copies,  is  so 
monstrous  and  extravagant  that  it  would  be  a  reproach 
to  the  administration  of  justice  to  countenance  or  up- 
hold it.  The  judgment  finds  no  warrant  in  the  case 
made  by  the  complaint,  and  the  claim  could  only  be 
maintained  for  the  price  of  the  volumes  tendered,  and 
perhaps  for  actual  damages  (not  alleged),  sustained 
from  the  delay  in  furnishing  the  sketch  and  photo- 
graph. First,  the  contract,  if  it  be'  construed  as 
claimed,  according  to  its  literal  terms,  is  well  described, 
in  the  language  of  Judge  STORY  (1  Story  Eq.  Jur., 
§  188  \  as  "  such  as  no  man  in  his  senses  and  not  under 
delusion  would  make  on  the  one  hand,  and  as  no 
honest  or  fair  man  would  accept,  on  the  other."  It  is 
so  extortionate  and  unjust  that  it  raises  the  presump- 
tiod  of  deceit  and  fraud  in  its  inception.  The  distinc- 
tion between  legal  and  equitable  remedies  is  abolished 
in  our  system  of  jurisprudence,  and  such  relief  is  to 
be  afforded,  whether  formerly  peculiar  to  a  court  at 
law  or  to  one  in  equity,  as  is  appropriate  to  the  case 
presented ;  but  even  courts  of  law  take  notice  of  the 
inequitable  and  unconscientious  character  of  such 
agreements,  declare  them  void  and  remit  the  claimant 
to  such  damages  as  afford  him  a  reasonable  and  just 
compensation  for  any  injury  he  has  sustained.  In 
James  ».  Morgan,  1  Lev.  Ill,  known  as  the  Horse- 
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shoe  Case,  where  the  purchaser  of  a  horse,  in  whose 
shoes  there  were  thirty-two  nails,  agreed  to  pay  a 
barley-corn  a  nail,  for  the  first  nail,  and  doubling 
for  every  other  nail,  making  the  price  equal  to  five 
hundred  quarters,  or  four  thousand  bushels  of  barley  ; 
the  judge,  on  the  trial,  directed  the  jury  to  disregard 
the  contract  and  fix  the  value  of  the  horse,  which  they 
did  at  eight  pounds.  The  principle  of  this  case  has 
been  approved  of  and  followed  in  Earl  of  Chesterfield 
T>.  Jansen,  1  Wils.  386  ;  Floyer  v.  Edwards,  Cowp.  112  ; 
Jestons  v.  Brook,  Id.  793,  and  Baxter  v.  Wales,  12 
Mass.  365.  In  Russell  v.  Roberts,  3  E.  D.  Smith,  118,  a 
canvas  cover  was  hired  for  a  night  at  the  customary 
charges  of  one  dollar  a  day.  It  was  not  returned  be- 
fore the  suit  was  brought,  some  three  or  four  months 
afterwards.  It  was  not  worth  to  exceed  twenty  dollars, 
but  this  court  at  general  term  held  the  defendant  was 
not  liable  to  be  charged  at  the  contract  rate  per  day 
while  it  was  detained  ;  and  the  recovery  was  limited  to 
the  value  of  its  use  for  the  period  of  its  detention. 

Second.  In  my  opinion,  by  the  true  construction  of 
this  agreement,  the  sum  of  oae  hundred  and  sixty  five 
dollars,  the  price  of  three  copies  of  the  work  agreed  to 
be  paid  for  each  day  that  elapsed  from  December  21, 
1871,  until  the  sketch  and  photograph  were  furnished, 
was  intended  simply  by  way  of  penalty.  It  is  not 
stated  to  be  intended  as  liquidated  damages,  and  it  is 
not  possible  that  the  parties  ever  contemplated  that 
for  absolute  failure  to  furnish  any  sketch  the  extrava- 
gant and  absurd  result  would  ensue,  that  the  defend- 
ant should  be  liable  to  pay  one  hundred  and  sixty-five 
dollars  a  day  for  all  time  to  come  as  compensation  for 
plaintiff's  uncertain  loss,  arising  from  defendant's 
continued  failure  to  furnish  the  sketch.  Under  the 
construction  claimed,  and  upon  which  plaintiff  has 
acted,  if,  in  avoidance  of  any  question  that  might 
arise  from  the  statute  of  limitations,  the  suit  were  de- 
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layed  until  six  years  from  the  first  day  of  default  was 
about  expiring,  he  might  recover  over  three  hundred 
and  fifty  thousand  dollars  ! !  The  judgment  must  be 
vacated  and  defendant  let  in  to  answer  within  twenty 
days  after  service  of  order  to  be  entered  thereon.  No 
costs  are  allowed  to  either  party. 


PEOPLE  against  THE  TOWN  AUDITORS  OF 
CASTLETON. 

Oyer  and  Terminer,  Richmond  County,  Second  Dis- 
trict;  October,  1872. 

CRIMINAL  PLEADING. — INDICTMENT,   FOR  OFFICIAL 
MISCONDUCT. — PARTICULARITY. — CAPTION. 

An  indictment  against  persons  composing  a  board  of  town  auditors, 
for  official  misconduct  in  auditing  bills,  cannot  be  sustained,  if  it 
simply  aver  that  the  bills  audited  were  "unjust  and  illegal,"  or 
"  pretended  and  extortionate ;  "  but  it  also  must  aver  the  particular 
facts  which  make  the  accounts  "unjust,"  &c. 

The  caption  of  an  indictment  taken  at  the  sessions  must  state  that  the 
grand  jurors  were  then  and  there  sworn  and  charged.  If  the  in- 
dictment is  removed  from  the  sessions  to  the  oyer  and  terminer,  the 
caption  should  be  affixed  by  the  clerk ;  and  without  such  caption, 
the  indictment  is  bad  on  a  motion  to  quash. 

It  seems,  the  objection  would  not  be  a  good  one  after  the  trial  on  the 
merits. 

Motion  to  quash  indictment. 

An  indictment  against  certain  persons  composing 
the  board  of  auditors  of  the  town  of  Castleton,  was 
found  by  the  grand  jury  at  the  court  of  sessions  of  the 
county  of  Richmond,  at  the  February  term,  1872  ;  and 
was  afterwards  removed  to  the  oyer  and  terminer,  un- 
der 3  Revised  Statutes,  6  ed.,  §  86  (§  76),  et  seq.,  pp. 
1024,  1025. 
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The  indictment  was  for  .alleged  "official  misconduct," 
and  consisted  of  eleven  distinct  and  separate  counts. 
Seven  of  the  said  counts  were  in  form  as  follows  : 
They  charged  that  "  on  the  20th  day  of  November, 
in  the  year  one  thousand  eight  hundred  and  seventy- 
one,"  the  defendants  were  the  supervisor,  justices  of  the 
peace  and  town,  clerk  of  Castletoa,  "and  by  virtue  of 
their  sail  offices^  there  and  then  constituted  a  board  of 
auditors,  for  the  purpose  of  auditing  and  allowing  the 
accounts  of  all  charges  and  claims  payable  by  the  said 
town,  and  then  and  there  duly  met  at  said  town  as  such 
board  of  auditors  for  the  purpose  of  auditing  and  allow- 
ing such  accounts ;  that  one  Henrietta  S.  Winegar  then 
and  there  presented  to  such  board,  to  4>e  then  and  there 
audited  and  allowed,  a  certain  unjust,  illegal  and  ex- 
tortionate charge  and  claim  against  said  town  of  Castle- 
ton,  for  certain  illegal  and  pretended  matters  therein 
stated,  namely,  for  the  renting  and  rent  of  an  office  to 
and  for  the  town  clerk  of  the  said  town  of  Castleton, 
amounting  to  the  sum  of  fifty  dollars." 

And  that  said  defendants,  "so  being  members  of 
said  board  of  town  auditors,  and  so  being  such  officers 
as  aforesaid,  did  then  and  there,  to  wit,  on  the  day  and 
year,  and  at  the  town  and  county  aforesaid,  knowingly, 
willfully  and  corruptly,  audit  and  allow  the  aforesaid 
illegal  and  pretended  charge  and  claim  at  the  sum  of 
forty-five  dollars,  they  then  and  there  well  knowing 
the  same  to  be  illegal,  unjust  and  extortionate,  against 
the  form  of  the  statute  in  such  case  made  and  provided, 
contrary  to  their  duty  in  their  offices  aforesaid,  and 
against  the  peace,"  &c. 

Four  ol"  the  said  counts  were  in  form  as  follows  : 
They  charged  that  on  November  28th,  1871,  de- 
fendants were  the  supervisor,  justices  of  the  peace 
and  town  clerk  of  Castleton ;  ' '  and  said  officers,  by 
virtue  of  said  offices,  constituted  the  board  of  town 
auditors  of  the  said  town  of  Castleton ;  that,  on  said 
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day,   at   said  town,  said  officers  were  duly  met  and 
convened  as  such   board   of   town   auditors,   and  it 
there  and  then  became  and  was  the  duty  of  said  town 
auditors  to  audit  and  allow  all  just  and  legal  claims 
and  charges  against  said  town,  which  should  be  pre- 
sented to  them  as  such  auditors,  and  as  should  be  veri- 
fied according  to  law  ;  that  in  and  by  section  fifty-one, 
of  article  five,  of  title  four,  of  chapter  eleven,  of  part 
one,  of  the  Revised  Statutes  of  the  State  of  New  York, 
it  is  provided  as  follows  :    No  account  shall  be  audited 
by  any  board  of  town  auditors,   or  supervisors,   or 
superintendents  of  the  poor,  for  any  services  or  disburse- 
ments, unless  such  account  shall  be  made  out  in  items 
and  accompanied  with  an  affidavit  attached  thereto, 
and  be  filed  with  such  account,  made  by  the  person 
presenting  or  claiming  the  same,  that  the  items  of  such 
account  are  correct,  and  that  the  disbursements  and 
services  charged  therein  have  been  in  fact  made,  or 
rendered,  or  necessary  to  be  made  or  rendered,  at  that 
session  of  the  board,  and  stating  that  no  part  thereof 
has  been  paid  or  satisfied  ;  that  it  was  the  duty  of  said 
officers  and  of  each  of  them  to  prevent  the  auditing  and 
allowing  of  any  bill  or  claim,  or  account,  which  was 
not  made  out  in  items  and  sworn  to  as  above  set  forth  ; 
that  in  violation  of  their  duty  as  aforesaid,  the  said  of- 
ficers so  composing  the  board  of  town  auditors  afore- 
said, and  being  so  met  and  convened  as  aforesaid,  for 
the  purpose  aforsaid,  on  the  day  and  at  the  place  last 
aforesaid,  did  knowingly,  willfully  and  corruptly,  and 
in  violation  of  their  duty  as  such  officers,  audit  and 
allow  a  certain  pretended  claim  or  account,  there  and 
then  presented  to  them  by  one     *    *    *     against  said 
town,  amounting  to  the  sum  of  one  hundred  and  one 
dollars  and  fifty-six  cents,  for  pretended  services  of 
him,  the  said    *    *    *    as  supervisor  of  said  town  ; 
that  said  bill,  claim  or  account  was  not,  at  the  time  it 
was  so  presented  to  said  board  of  town  auditors,  nor 
N.  s. — xm—  28 


434          ABBOTT'S  PRACTICE  REPORTS. 

People  v.  Town  Auditors  of  Castleton. 

was  it  ever  made  out  in  items,  nor  was  it  accompanied 
with  an  affidavit  attached  to  or  filed  with  said  claim  or 
account,  that  the  items  of  said  account  were  correct, 
and  that  the  disbursements  and  services  charged  there- 
in had  been  in  fact  made  or  rendered,  or  necessary  to 
be  made  or  rendered,  at  that  session  of  the  board,  and 
stating  that  no  part  thereof  had  been  paid  or  satisfied, 
nor  was  any  affidavit  whatever  attached  to  or  filed  with 
said  claim  or  account ;  all  which  said  officers  then  and 
there  well  knew.  And  the  jurors  aforesaid  do  present, 
that  on  the  day  and  at  the  place  last  aforesaid,  in  man- 
ner and  form  aforesaid,  the  said  [names  of  defendants,] 
so  composing  said  board  of  auditors,  and  so  met  as 
such  as  aforesaid,  did  then  and  there  knowingly,  will- 
fully and  corruptly  audit  and  allow  the  said  bill  and 
account,  and  in  so  doing  did  knowingly,  willfully  and 
corruptly  neglect  their  duty  in  their  offices  aforesaid, 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace,"  &c. 

One  of  the  defendants,  by  permission  of  the  court, 
at  the  October  term,  1872,  of  the  oyer  and  terminer, 
withdrew  his  plea  of  "not  guilty,"  and  moved  to  quash 
the  indictment,  and  upon  the  following  grounds  : 

I.  Because  the   said   indictment    and    the    counts 
thereof,  do  not  allege  and  set  forth  fully  and  suffi- 
ciently the  authority  whereon  the  alleged  proceedings 
were  based,  or  facts  sufficient  to  show  that  the  alleged 
proceedings  were  had  by  any  person  or  persons  duly 
authorized,  and  their  authority  and  jurisdiction,  and 
that  the  same  were  within  their  juisdiction  (Edge  v. 
Commonwealth,  7  Barr  [Pa.]  275  ;   Corn  ».  Ruff,  9 
Watts  [Pa.],  114 ;  Caldecott  [K.  B.],  183 ;  1  Whart., 
§  285,  n.  [/.];  State  v.  Copp,  15  N.  H.,  212;  State  v. 
Hoit,  3  Foster,  335.) 

II.  Because  said  indictment  and  the  counts  thereof 
do  not  set  forth  and  allege  fully  and  specifically,  the 
acts  charged  to  be  the  "final  and  complete  auditing 
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and  allowing"  of  the  several  accounts  therein  men- 
tioned (People  a.  Stocking,  50  Bar!?.,  573). 

III.  Because  the  matters  and  things  alleged  in  the 
first,    second,  third,  fourth,  fifth,   eighth,  tenth,  and 
eleventh  counts  of  the  indictment  do  not  constitute  any 
cr^me  under  the  common  law,  nor  under  the  statutes  of 
New  York,     (a.)  The  duty  was  judicial,     (b.)  It  in- 
volved the  determination  whether  the  claim  presented 
was  chargeable  to  the  town,     (c.)  A  judicial  officer  is 
not  indictable  unless  he  acts  from  bad  motives,  cor- 
ruptly.    The  offense  is  in  the  "corruption"  and  that 
must  be  averred  (People  v.  Norton,  7  Barb.,  477). 

IV.  Because  the  matters  and  things  alleged  in  the 
first,  second,  third,  fourth,   fifth,   eighth,  tenth,   and 
eleventh  counts  in  the  indictment  are  insufficient  and 
bad  upon  their  face,  respectively,  as  being  charged  and 
stated  indefinitely  (People  v.  Coon,   15   Wend.,  277 ; 
People  r.  Wilber,  4  Park.  Cr. ,  24 ;  Sherman  v.  Board 
of  Supervisors,  30  How.  Pr.,  173;  People  v.  Stone,  9 
Wend.,  191 ;  People  v.  Supervisors  of  Queens  County, 

1  Hill,  195;  Peoples.  Williams,  4  Id.,  9  ;  People  v. 
Thomas,  3  Id.,  169).  The  use  of  the  words  "know- 
ingly, willfully  and  corruptly"  in  these  counts  does 
not  make  the  acts  so  charged  indictable  (1  Wharf., 
§  402,  n.  (/). 

V.  Because  the  second  count  of  the  indictment  is 
void  for  duplicity. 

VI.  Because  the  sixth,  seventh,  eighth,  and  ninth 
counts  in  said  indictment  are  void  for  uncertainty, 
indefiniteness  and  insufficiency,  it  not  appearing  by  any 
reference  in  said  counts,  what,  if  any,  statute  was  vio- 
lated as  therein  charged   (1  Archbold,   285,  286,  n.  ; 
1  Whart.,  §  364,  n.  (/.) ;  Id.,  §  639,  n.  (p.  q.) ;  Id., 
§  379,  n.  (m).     (a.)  The  said  "counts"  are  not  within* 
the  statute  as  quoted  in  the  indictment  (Laws  of  1845, 
ch.  180,  "Act  to  reduce  number,  of  town  officers,  and 
town  and  county  expenses,  and  to  prevent  abuses  in 
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auditing  town  and  county  accounts,"   amended   by 
Laws  of  1847,  ch.  490). 

VII.  Because  there  is  no  "caption"  to  the  in- 
dictment when  it  is  brought  into  this  court. 

James  Emott,  William  H.  Anthon  and  Edward  B. 
Merrill,  for  defendant. 

Sidney  F.  Rawson,  district  attorney,  for  the  people. 

TAPPED,  J. — The  defendant  moves  to  quash  the  in- 
dictment upon  the  ground  of  insufficient  allegations. 
The  indictment  contains  a  number  of  counts  charging 
the  defendant  with  official  misconduct,  in  having 
audited  and  aided  in  auditing  certain  town  accounts 
against  the  town  of  Castleton  while  the  defendant 
was  the  supervisor  thereof.  The  insufficiency  alleged 
against  the  indictment  is  chiefly  that  it  fails  to  aver 
wherein  such  accounts  were  unlawful. 

There  are  eleven  distinct  counts  as  follows : 

1.  For  auditing  a  bill  of  fifty  dollars,  for  rent  of 
town  clerk' s  office. 

2.  For  auditing  a  similar  bill  of  one  hundred  and 
thirty-one  dollars  and  fifty  cents  and  for  filing  papers 
and  other  services  by  town  clerk. 

3.  For  auditing  a  bill  of  seventy  dollars  to  clerk  of 
highway  commissioners. 

4.  For  auditing  a  bill  of  fifty  dollars  to  clerk  of 
brdge  commissioners  on  Dongan  bridge. 

5.  For  auditing  a  bill  of  seventy-seven  dollars  to  a 
deputized  constable. 

6.  For  auditing  a  bill  of  one  hundred  and  one  dol- 
lars to  the  defendant  without  items  or  oath. 

7.  For  auditing  O'Brien's  claim  of  eighty  dollars 
without  items  or  oath. 

8.  For  auditing  bill  of  New  Brighton  village  of 
fifty  dollars  without  items  or  oath. 
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9.  For  auditing  McCarthy's  bill  of  fifteen  dollars 
without  items  or  oath. 

10.  For  auditing  bill  of  clerk  to  highway  commis- 
sioners for  seventy  dollars. 

11.  For  auditing  bill  of  Dempsey  for  repairing  two 
bridges. 

In  the  People  v.  Stocking,  one  of  the  supervisors 
of  Erie  (50  Barb.,  573),  the  indictment  contained  aver- 
ments that  the  defendant  obtained  articles  for  his  own 
use  and  well  knowing  the  account  was  not  a  lawful 
charge  against  the  county  t  voted  to  allow  the  same,  and 
it  was  allowed  and  paid.  Here  all  the  ingredients  of 
an  offense  are  well  averred.  Undoubtedly,  the  offense 
alleged  against  the  defendant  in  the  case  at  bar  would 
amount  to  a  misdemeanor,  if  proper  and  sufficient 
words  were  used  to  that  end.  And  the  facts  constitut- 
ing an  offense  must  be  stated  with  as  much  certainty  as 
the  nature  of  the  case  will  admit,  (People  v.  Dord,  9 
Barb.,  671). 

The  accounts  which  the  defendant  aided  in  auditing 
are  described  in  the  indictment  as  "  unjust,  illegal,"  or 
as  "pretended  and  extortionate,"  but  nowhere  does 
the  indictment  in  any  count  aver  the  particular 
fact  which  would  make  the  account  "unjust,  illegal, 
pretended  or  extortionate,"  and  it  may  very  well  be 
that  some  of  the  accounts  or  some  portions  of  the 
different  claims  so  audited,  might  not  be  either  "ille- 
gal" or  "unjust,"  and  it  would  relieve  the  indictment 
of  all  doubt  as  to  its  sufficiency  if  the  particular  fact 
or  facts  were  averred,  which  would  put  the  defendant 
upon  his  defense  at  the  trial  by  a  timely  and  proper 
apprisal  in  the  indictment,  of  the  specific  character  of 
the  particular  act  or  offence  which  he  is  called  to  de- 
fend and  to  justify  (People  v.  Gates,  13  Wend.,  311-317). 
So  held  in  People  0.  Standish,  6  Park.  O.,  Ill,  on 
«,n  indictment  for  illegal  voting.  The  indictment  in 
that  case  averred  that  the  defendant,  not  being  a  quali- 
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fied  voter,  did  "wilfully,  knowingly  and  corruptly  " 
vote,  &c. 

And  these  words  of  description  do  not  suffice  to  up- 
hold an  indictment  without  sufficient  averments  of 
fact.  The  language  of  the  court  (WELLES,  J.)  in  this 
case  is  that  the  facts  which  give  character  to  the  act, 
and  render  it  criminal  should  be  alleged,  otherwise  the 
great  object  of  a  pleading,  that  of  informing  a  party 
what  he  is  called  upon  to  answer,  will  be  defeated. 

The  defendant  on  the  motion  to  quash  further 
objects  that  the  indictment  is  without  proper  caption. 
On  a  reference  to  the  authorities,  it  will  be  seen  that  it 
has  been  held  that  an  indictment  taken  at  the  sessions 
must,  in  the  caption,  state  that  the  grand  jurors  were 
then  and  there  sworn  and  charged.  The  caption  should 
be  affixed  by  the  clerk,  in  case  the  indictment  is  re- 
moved from  the  sessions  to  the  oyer  and  terminer,  and 
in  such  case,  and  without  such  caption,  it  has  been 
held  bad  (People  v.  Geurnsey,  3  Johns.  Cases,  265  ;  8 
Wend.,  314). 

The  practice  involved  in  this  objection  will  be  found 
very  fully  discussed  and  criticised  in  People  v.  John 
Bell,  Add.  (Pa.}  Rep.,  176,  180. 

The  objection  ought  not  to  be  a  good  one  after  a 
trial  on  th,e  merits  ;*  but  where  it  is  made  in  due  form 
before  trial,  it  is  to  receive  the  consideration  sanctioned 
by  the  court  in  that  respect. 

In  1  Whart.  Or.  Law,  §  402,  it  is  said  the  use  of  the 
words  "knowingly,  willfully  and  corruptly,"  do  not 
make  the  acts  so  charged  indictable.  The  following 
authorities  are  relied  upon  by  the  defendant  as  sustain- 
ing the  motion  to  quash  ;  People  ?;.  Norton,  7  Barb., 
477  (illegally  granting  license) ;  People  •».  Coon,  15 
Wend.,  277  ;  People  v.  Brook,  1  Den.,  457  (justice  re- 
fusing to  take  affidavit)  ;  People  v.  Williams,  4  Hill,  9 

*  See  Conkey  v.  People,  5  Park  Cr.,  31. 
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(false    pretenses) ;    People  v.   Stone,   9    Wend.,   181 ; 
People  v.  Thomas,  3  Hill,  169. 

The  authorities  quoted  sustain  the  views  here  enun- 
ciated, and  hold  the  objection  to  be  well  taken,  and  the 
decisions  indicated  show  it  to  be  the  duty  of  the  court, 
where  motion  is  made  to  quash  before  trial  in  due  time, 
to  grant  it. 

METCALP,  County  Judge,  concurred. 

Order;  that  the  indictment  against  defendant  be 
quashed. 


THAULE  against  RITTEE. 
New  York  Common  Pleas  ;  Special  Term,  July,  1872. 

EXAMINATION  OF  PARTY  BEFORE  TRIAL.— PUNISHMENT 
FOR  FAILURE  TO  APPEAR. 

The  summons  for  the  examination  of  a  party  before  trial,  provided  foi 
by  section  391  of  the  Code  of  Procedure,  cannot  be  made  return- 
able in  less  than  five  days,  except  by  special  order,  which  must  be 
served  on  the  party's  attorney. 

Notice  of  the  examination  must  also  be  given  to  the  party's  attorney. 

In  a  summons  signed  by  a  judge  of  the  court,  for  the  examination 
of  a  party  under  section  391  of  the  Codeof  Procedure,  it  is  irregular 
to  insert  a  notice  that  if  the  party  fail  to  appear,  his  answer  will 
be  stricken  out. 

Nor  on  the  party's  failure  to  appear,  after  service  on  him  of  such  a 
summons,  can  an  order  be  granted  by  the  judge,  ex  parte,  striking 
out  his  pleading. 

It  seems  that  even  the  court  could  not  punish  him  for  his  contempt  in 
failing  to  appear,  without  previous  service'  of  copies  of  affidavits 
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charging  him  with  his  misconduct,  and  the  allowance  of  a  reason- 
able time  to  enable  him  to  make  his  defense,  upon  regular  notice  or 
order  to  show  cause  returnable  at  some  time  to  be  specified,  or  on 
a  bailable  attachment  to  bring  him  into  court  to  answer. 

Motion  to  set  aside  orders  as  irregular. 

In  two  actions,  one  brought  by  Henry  W.  Thaule, 
and  the  other  by  Margaret  Krekeler,  against  Adam 
Ritter,  executor,  &c.,  the  plaintiffs  after  issue  joined 
and  before  trial,  upon  an  affidavit  conforming  to  the 
requirement  of  section  391  of  the  Code  and  rule  21  of 
the  supreme  court,  obtained  the  signature  of  a  judge 
of  this  court  to  a  summons  in  each  of  these  cases,  dated 
March  19,  1872,  requiring  the  defendant  to  appear 
before  the  judge  at  chambers,  on  the  22nd  of  that 
month,  at  10  A.M.,  to  testify  and  give  evidence  as  a 
witness  in  each  cause,  and  it  was  therein  stated  that 
for  failure  to  attend,  the  witness  would  be  liable  (be- 
yond the  ordinary  penalties)  to  have  his  notice  of 
appearance  stricken  out,  and  an  application  then  and 
there  made  for  judgment. 

The  several  summons,  returnable  the  same  day,  were 
served  personally  on  the  defendant,  and  his  fees  as  a 
witness  paid  him.  No  separate  order  was  made  by  the 
judge  stating  the  time  for  the  examination  (under  sec- 
tion 391),  except  as  expressed  in  the  summons,  nor 
was  any  notice  given  defendant' s  attorney  of  any  such 
order  or  examination. 

On  failure  of  the  defendant  to  attend,  the  counsel 
for  the  plaintiff,  on  proof  of  service  of  the  several 
summons  upon  the  defendant,  moved  ex  parte  and 
obtained  orders  of  the  same  judge  then  sitting  at 
chambers,  in  each  case,  striking  out  the  defendant's 
appearances  and  answers  and  for  judgment.  Motions 
were  now  made  to  set  aside  these  orders  and  the  judg- 
ments, as  irregular  and  unauthorized. 
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D.  M.  Porter,  for  the  motion  ;  — Cited,  Hewlett 
v.  Brown,  1  Bosw.  655  ;  Greene  v.  Herder,  7  Robt.  455; 
Van  Rensselaer  v.  Tubbs,  31  How.  Pr.,  193 ;  Draper 
v.  Henningsen,  1  Bosw.  610  ;  Gaughe  v.  Laroche,  14 
How.  Pr.,  451. 

A.  R.  Dyett,  opposed  ; — Cited :  Woods  vs.  De- 
Figaniere,  16  Abb.  Pr.,\\  S.  C.,  1  Robt.,  607. 

ROBINSON,  J.  [After  stating  the  facts.]— The  de- 
fendant acted  considerately  after  consultation  with  his 
counsel,  in  declining  to  appear,  and  relies  on  the  entire 
invalidity  of  the  proceeding,  because  no  separate  order 
of  the  judge  was  made  shortening  the  time  for  his 
examination  within  five  days,  nor  notice  of  any  such 
order  or  examination  given  his  attorney  in  either 
case. 

I  am  of  the  opinion  plaintiff's  proceedings  were 
wholly  irregular. 

1st.  In  neglecting  to  obtain  and  serve  on  the  attor- 
ney for  defendant,  any  order  shortning  the  time  for 
defendant's  examination  within  five  days,  or  giving  a 
notice  to  him  of  the  intended  examination  of  his 
client. 

After  a  party  has  appeared  by  attorney,  notice  of 
all  ordinary  proceedings  in  the  action  must  be  given 
the  attorney  (Code,  §§  414,  417),  and  his  examination  as 
a  witness  on  the  requirement  of  the  adverse  party,  out 
of  court  and  before  trial,  is  pre-eminently  one  of  which 
the  attorney  should  be  so  advised  (Greene  v.  Herder, 
7  Robt.,  455;  Van  Rensselaer  v.  Tubbs,  31  How.  Pr., 
193.) 

2.  Although  the  Code  authorizes  the  punishment  of 
a  party  for  contempt,  and  to  have  his  appearance  and 
answer  stricken  out  for  his  misconduct  in  failing  to 
obey  a  summons  and  order  duly  issued  and  granted 
for  his  examination  before  trial,  on  the  requirement  of 
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the  adverse  party,  the  notice  of  such  penalty  consti- 
tuted no  essential  part  of  the  summons. 

The  facts  authorizing  the  imposition  of  such  punish- 
ment did  not  exist  when  the  summons  was  served,  and 
it  was  wholly  .irregular,  and  unauthorized  by  the 
statutes  relating  to  contempts,  to  anticipate  any  such 
misconduct  by  notice,  that  if  it  occured,  and  the  party 
did  not  attend  at  the  time  and  place  specified,  the  ap- 
plication for  such  punishment  would  then  be  made. 
(Hewlett  v.  Brown,  1  Bosw,,  655). 

The  proceeding  for  the 'examination  of  the  defend- 
ant as  a  witness,  was  simply  one  before  a  judge,  and 
not  before  the  court,  and  his  non-attendance  (if  it  had 
been  inexcusable),  did  not  warrant  his  immediate 
punishment  by  the  judge  as  for  a  contempt,  nor  by  the 
court,  without  previous  service  of  copies  of  affidavits 
charging  him  with  his  misconduct,  a  reasonable  time 
to  enable  him  to  make  his.  defense  (2  Ren.  Stat.,  535, 
§  3) ;  upon  regular  notice,  or  upon  order  to  show  cause, 
returnable  some  time  to  be  specified,  or  on  a  bailable 
attachment  to  bring  him  into  court  to  answer  (2  Rev. 
Stat.,  535,  §  5). 

The  motion  must  be  granted,  with  ten  dollars  costs  in 
each  case. 
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ABATEMENT. 

1.  An  action  for  damages  in  trespass  in  taking  and  carrying  away 
plaintiff's  goods  does  not  abate  by  the  death  of  the  defendant,  but 
may  be  revived   against  his   executor  or  administrator.      JVL    T. 
Superior  Ct.,  1872,  Heinmuller  v.  Gray,  Ante,  299. 

2.  If  there  be  several  defendants  in  such  action,  and  one  of  them  die, 
although  the  action  cannot  be  continued  as  a  joint  action  against 
the  survivors  and  the  representatives  of  the  deceased,  it  may,  under 
section  274  of  the  Code  of  Procedure,  be  continued  as  a  separate 
action  against  the  representatives  of  the  deceased.     2b. 

NEW  TRIAL,  3 ;  NUISANCE. 

ACCOUNTING. 

Annual  rests  in  the  accounts  of  an  executor  or  other  trustee,  cannot 
be  taken  for  the  purpose  of  allowing  him  commissions  at  full  rate 
upon  the  balance  there  found.  But  where  annual  rests  are  required  by 
the  special  direction  of  a  court,  for  the  sake  of  charging  the  trustee 
with  interest,  or  by  rule  of  court,  or  by  statute,  then  full  commis- 
sions inay  be  computed  on  the  amounts,  excluding  re-investments 
of  principal.  Ct.  of  App.,  1872,  Morgan  v.  Hannas,  Ante,  361, 
reversing  in  effect,  39  Barb.,  20.  ' 

CREDITOR'S  ACTION,  2  ;  GUARDIAN  AND  WARD,  1 ;  SURROGATE'S 

COURT,  2,  4. 
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ACTION. 

1.  If  the  sellers  refuse  to  deliver  to  the  buyer  the  property  sold,  and 
sell  it  to  other  persons,  it  is  unnecessary  for  the  buyers  to  offer  to 
pay  the  unpaid  part  of  the  price,  before  sueing  for  damages.     Su- 
preme Ct.,  1872,  Hawley  v.  Keeler,  62  Barb.,  231. 

2.  The  provisions  of  the  revised  statutes  (2  Rev.  Stat.,  114,  §  5;  2  Id., 
447,  §  1)  in  relation  to  actions  of  trespass  by  and  against  executora 
and  administrators,  are  not  abrogated  by  the  Code  of  Procedure. 
N.  T.  Superior  Ct.,  1872,  Heinmuller  v.  Gray,  Ante,  299. 

3.  An  action  will  not  lie  against  inspectors  of  election  for  refusing 
the  vote  of  a  person   legally  qualified  to   vote,  without  proving 
malice.     [Citing  11  Johns.,  114.]     Supreme  Ct.,  1871,  Goetchens  v. 
Matthewson,  5  Lans.,  214. 

1.  A  parent  may  maintain  an  action  for  the  seduction  of  a  minor 
daughter  even  though  the  carnal  knowledge  of  the  daughter  by 
the  defendant  was  accomplished  by  force,  and  in  such  an  action 
may  recover  exemplary  damages.  [Distinguishing  6  Robt.,  138.]  Su- 
preme Ct.,  1871,  Damon  0.  Moore,  5  Lans.,  454. 

5.  An  action  cannot  be  maintained  by  trustees  of  a  village,   upon 
their  resolution  called  an  ordinance,  imposing  a  penalty  of  twenty- 
five  dollars  for  failure  or  neglect  of  defendant  to  remove  his  awn- 
ing from  the  street,  within  forty-eight  hours  after  service  of  a  copy 
of  the  resolution  upon  him,  when  by  the  charter  of  the  village, 
ordinances  must  be  general,  and  not  special,  imposing  a  penalty  on 
a  single  individual.     Supreme  Ct.,  1872,  Village  of  Canajoharie  «. 
Buel,  43  How.  Pr.,  155. 

6.  The  plaintiffs  remedy  for  the  encroachment  on  the  street,  where 
there  was  no  general  ordinance  respecting  awnings,  was  under  the 
statute  respecting  encroachments.     II. 

7.  Under  a  contract  to  transfer  a  lease  free  from  all  incumbrance, 
without  any  express,  provision  as  to  accruing  rent,  the  purchaser,  as 
between  himself  and  the  vendor,  assumes  only  the  rent  to  accrue 
from  the  time  of  making  the  transfer.     The  vender  is  bound   to 
pay  the  rent  accruing  up  to  that  time.    Hull  v.  Stevenson,  Ante,  196. 

8.  The  remedy  for  the  purchaser  in  such  case  is  not  upon  the  cov- 
enant,— for  rent  accruing  is  not  an  incumbrance, — but  upon  the 
principle  of  subrogation  and  equitable  apportionment.     Ib. 

9.  Where  a  lessee  under  covenant  to  pay  all  taxes  and  assessments  on 
the  demised  premises,  imposed  during  the   term   of  the  demise, 
neglects  to  do  so,  the  lessor,  in  order  to  maintain  an  action  against 
him,  need  not  first  pay  the  tax  or  assessment.    [Reviewing  cases.] 
Com.  of  App.,  1872,  Trinity  Church  v.  Higgins,  48  N.  7.,  532;  re- 
versing 4  fiobt.,  1. 


NEW  YORK  :  1873.  445 


ADJODUNMENT. 


10.  When  a  public  right  or  interest  is  invaded,  which  requires  vin- 
dication by  judicial  proceedings,  especially  when  no  other  remedy 
exists  at  common  law,  or  when  by  collusion  or  fraudulent  design, 
the  other  constituted  authorities  refuse  to  prosecute,  the  attorney 
general,  representing  the   State,  may  sue;   and  this  rule   applies 
whether  the  injury  to  the  public  interest  affects  the  whole  people  or 
any  particular  or  limited  organization  of  them.    Supreme  Ct.,  1873, 
People  v.  Tweed,  Ante,  25. 

11.  The  rule  that  where  a  public  right  is  infringed,  the  State,  by  the 
attorney  general,  may  bring  an  action  for  the  benefit  of  the  people 
at  large  or  a  portion  of  the  public,  cannot  be  confined  merely  to 
cases  of  public  nuisance ;  but  is  applicable  to  cases  of  corrupt  per- 
version of  public  moneys  or  public  credit.     /&. 

12.  Such  relief  may  be  sought  in  an  action  of  an  equitable  nature, 
although  an  accounting  be  not  necessary  because  the  sum  misap- 
propriated is  ascertained,  and  therefore  the  only  relief  demanded  be 
a  judgment  for  a  specified  sum.     J?. 

13.  The  fact  that  a  question  may  be  raised  as  to  the  disposition  of 
the  moneys  if  recovered,  is  no  objection  to  the  maintenance  of  the 
action,    JJ. 

14.  Assignees  for  the  benefit  of  creditors  procured  a  claim  to  be  as- 
signed to  a  third  person,  and  an  action  to  be  brought  by  him  for  an 
accounting  and  distribution.     Held,  that  there  being  no  evidence 
of  fraudulent  collusion,  the  judgment   bound   all  the   creditors, 
whether  they  actually  became  parties  to  the  action  or  not.     Com.  of 
App.,  1871,  Kerr  v.  Blodgett,  48  N.  F.,  62. 

15.  The  remedy  of  a  creditor  of  an  insolvent  corporation,  to  sequester 
its  property,  under  the  Revised  Statutes,  may  be  pursued  by  an 
action  under  the  Code  of  Procedure.     N.   T.  Superior  Ct.,  1872, 
Van  Pelt  v.  U.  S.  Metallic  Spring,  &c.  Co.,  Ante,  325. 

16.  The  doctrine  of  circuity  of  action,  discussed.     Kowing  v.  Manley, 
Ante,  276. 

ATTORNEY  GENERAL,  1 ;  CORPORATION,  2 ;  DEED,  2 ;  DEMAND  BEFORE 
SUIT;  DETERMINATION  OP  CONFLICTING  CLAIMS;   FORMER  AD- 
JUDICATION, 1;   INJUNCTION,  1;  JUDGMENT,  10:    JURISDIC- 
TION, 2, 5 ;  MALICIOUS  PROSECUTION  ;  MONEY  RECEIVED  ; 
MUNICIPAL  CORPORATION,  3;  NEGLIGENCE,  2;  OF- 
FICER, 6 ;  PARTIES,  2,  5,  7 ;  PARTITION,  1 ;  PART- 
NERSHIP ;   PEOPLE,  1 ;  PROMISE  OF  MAR- 
RIAGE;  SALE,  4;   SLANDER,  1. 

ADJOURNMENT. 
JUSTICES'  COUBT,  8. 
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AMENDMENT. 


ADMIRALTY. 

SHIPPING,  4. 

AFFIDAVIT. 

EVIDENCE,  21 ;  TAXES,  2. 

ALIMONY. 

1.  In  actions  for  limited  divorce,  it  is  a  matter  of  discretion  with  the 
court  whether  alimony  shall  be  granted  during  the  pendency  of  the 
suit,  and  the  application  will  be  refused  where  there  is  such  a  con- 
flict of  evidence  as  to  the  charges  on  which  the  plaintiff's  case  rests, 
as  to  create  doubts  of  her  ultimate  success,  especially  where  she  has 
an  income  of  her  own  suficient  for  her  support.    Supreme  Ct.  Sp.  T., 
1872,  Douglas  v.  Douglas,  Ante,  291. 

2.  In  regard  to  counsel  fees,  however,  the  rule  is  different,  and  they 
will  be  granted  to  the  plaintiff  where  her  own  statement  makes  out 
a  prima  facie  case,  and  her  income  is  not  sufficient  to  support  her  and 
defray  the  expenses  of  a  law  suit.     Ib. 

3.  Where,  during  the  pendency  of  an  action  for  divorce,  the  parties 
voluntarily,  with  the  assent  of  their  counsel,  entered  into  an  agree- 
ment for  a  separation  from  bed  and  board,  and  for  a  settlement  of 
all  suits  between  them ;    and  the  husband,    in  pursuance  of  that 
agreement,  transferred  to  the  wife  about  two  thousand  dollars  in 
property,  which  she  agreed  to  receive  in  lieu  of  dower,  and  of  all 
right  in  his  property,  and  "  in  full  for  all  future  charges  or  liability 
for  her  support,"  the  wife  is  nevertheless  entitled  in  a  subsequent 
action  for  divorce  brought  by  the  husband  against  her  for  adultery, 
to  an  allowance  for  counsel  fees,  to  enable  her  to  present  her  de- 
fense, set  up  in  her  answer  consisting  of  recriminatory  charges  of 
adultery  against  the  husband,  including  acts  of  adultery  found 
upon  a  former  trial  and  alleged  to  be  condoned  by  voluntary  co- 
habitation.    Supreme  Ct.   8p.  T.,  1872,  Miller  v.  Miller,  43  How. 
Pr.,  125. 

4.  But  it  seems  that  in  such  case,  the  wife  would  not  be  entitled^  to 
alimony  pendente  lite,  where  she  had  not  made  restitution  or  offered 
to,  of  the  property  so  received  from  her  husband  [11  Paige,  166; 
26  How.  Pr.,  193;  1  Clarke,  Ch.  (new  ed.)  466.]     Ib. 

AMENDMENT. 

1.  A  complaint  cannot  be  amended  after  verdict  so  as  to  increase 
the  damages  claimed  in  it  to  the  amount  of  the  verdict,  unless  upon 
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condition  that  the  plaintiff  relinquish  the  verdict,  pay  the  costs  of 
trial,  and  consent  to  a  new  trial.  Supreme  Ct.,  1871,  Coulter  v. 
Amer.  Merch.  Union  Ex.  Co.,  5  Lans.,  67. 

2.  The  omission  to  file  a  note  of  issue  is  a  proper  case  for  the  court  in 
its  discretion  to  allow  to  be  afterwards  supplied  under  section  174 
of  the  Code ;  but  the  application  therefor  must  be  made  on  the  first 
day  of  term.  SupremeCt.  ,Sp.  T.  1872,  Clinton  v.  Myers,  43  How.Pr.fi5. 

3.  The  supreme  court  may  allow  a  notice  of  appeal  to  the  court  of 
appeals  to  be  amended  after  the  time  for  appealing  has  expired,  by 
inserting  therein  nunc  pro  tune  an  assent  that  "if  the  order  be 
affirmed  judgment  absolute  may  be  rendered  against  the  appellant." 
Supreme  Ct.,  1872,  Mott  vl  Lansing,  5  Lans.,  516. 

4.  It  is  in  the  discretion  of  the  court  at  the  trial  to  allow  the  com- 
plaint to  be  amended  by  increasing  the  amount  of  damages  claimed, 
without  previous  notice  of  motion  therefor.     N.  Y.  Superior  Ct., 
1872,  Hamilton  v.  Third-Ave.  R.  R.  Co.,  Ante,  318. 

EXECUTION,  i ;  GUARDIAN  AD  LITEM  ;  JUSTICES'  COURTS,  8,  20 ;  LIB 
PENDENS,  4 ;  TRIAL,  10. 

ANSWER. 

1.  A  demurrer  for  insufficiency,  to  an  answer  setting  up  as  a  defense 
to  the  complaint  that  the  contract  upon  which  the  action  arose, 
was  made  by  plaintiffs  while  transacting  business  under  the  firm 
name  of  "  Swords,  Betty  &  Co..;"  and  that  the  addition  of  "  &  Co.," 
did  not  then  represent  an  actual  partner,  -was  overruled.     N.  Y. 
Superior  Ct.,  1872,  Swords  t>.  Owen,  43  How.  Pr.,  176. 

2.  In  an  action  to  recover  a  debt  arising  on  a  sale  of  liquors,  a  de- 
fense that  plaintiff  had  no  United  States  revenue  license  for  the  sale 
of  the  same,  cannot  be  interposed  unless  set  up  in  the  answer.     Su- 
preme Ct.>  1871,  Gilbert  u.  Sage,  5  Lans.,  287. 

PLEADING. 

APPEAL. 

i 

1.  An  appeal  does  not  lie  to  to  the  court,  of  appeals  from  an  order 

granting  an  injunction  or  appointing  a  receiver,  except  in  cases 
where  the  court  below  has  no  power  to  make  such  order.  Ct.  of 
App.,  1870,  Fellows  v.  Heermans,  Ante,  1. 

2.  An  order  of  the  court  below,  setting  aside  a  judgment  for  costs, 
and  directing  a  re-adjustment  or  leaving  the  party  to  apply  for  tax- 
ation, does  not  affect  a  substantial  right  and  is  not  appealable  to 
the  court  of  appeals.    Ct.  of  App.,  1872,  Brown  ».  Leigh,  Ante,  305. 

3.  Judgment  cannot  be  entered  for  costs  on  a  remittitur  of  the  court  of 
appeals  on  their  reversal,  with  costs,  of  an  interlocutory  order.    Ib. 
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4.  The  proper  practice  is  to  apply  to  the  court  or  a  judge  to  adjust 
the  costs.     Ib. 

5.  The  practice  of  appealing  to  the  court  of  appeals,  from  orders  not 
affecting  the  merits,  and  in  trivial  cases,  condemned.     Ib. 

6.  The  rule  that  an  appeal  does  not  lie  from  an  order  denying  a  new 
trial  asked  on  the  ground  that  a  verdict  was  against  weight  of 
evidence,  or  for  newly  discovered  evidence,  reiterated.     Donley  «. 
Graham,*  48  N.  7.,  658. 

7.  If  the  record  shows  that  questions  of  fact  were  properly  before  the 
general  term  for  decision  on  the  appeal  to  them,  and  that  the  order 
for  a  new  trial  may  or  could  have  been  based  thereon,  then  this 
court  will  not  review  it  for  the  purpose  of  reversal ;  or  in  other 
words,  it  is  necessary  to  sustain  the  appeal  from  such  an  order  to 
this  court  for  such  a  purpose,  that  it  shall  appear  by  the  record  to 
have  been  founded  on  questions  of  law  only.     Com.  of  App.,  1878, 
Downing  «.  Kelly,  48  K  T.  433. 

8.  The  opinions  of  the  court  below  cannot  properly  be  referred  to  for 
the  purpose  of  determining  whether  the  reversal  was  on  questions 
of  law.     Ib. 

9.  If  an  heir  sued  to  compel  specific  performance  of  a  contract  of  his 
ancestor  to  convey  land,  does  not  object  that  the  personal  represen- 
tatives are  not  made  parties  on  the  ground  that  ae  such  personal 
representatives,  it  is  necessary  for  them  to  be  brought  in,  the  ob- 
jection is  not  available  on  appeal.      Com.  of  App.,  1872,  Potter  v. 
Ellice,  48  N.  T.,  321. 

10.  The  brief  of  counsel  for  appellants  should  reasonably  direct  the 
attention  of  the  appellate  court  to  such  features  of  the  case  at  least, 
as  most  plainly  present  the  questions  upon  which  the  reversal  of 
the  judgment  is  asked ;  and  if  this  is  not  done  the  court  may  refuse 
to  examine  such  questions.     Brooklyn   City   Ct.,  1872,  Landers  v. 
Staten  Island  R  R.  Co.,  Ante,  338. 

11.  After  a  default,  taken  by  respondent  on  an   appeal   at  general 
term,  has  been  opened  on  condition  that  the  cause  be  restored  to 
the  calendar,  and  argued  at  that  term,  if  the  appellant  neglects  to 
comply  with  the  condition,  it  is  proper  for  the  respondent  to  pro- 
cure the  case  to  be  restored  to  the  calendar;  and  a  second  default 
taken   by  him  when  the  cause  is  regularly  called,  is  not  irregular, 
although  the  appellant  had  no  notice  that  the  cause  was  on  the 
calendar  a  second  time.     JV.  T.  Com.  PI.  Sp.  T.,  1871,  Luft  v.  Gra- 
ham, Ante,  175. 

12.  On  a  motion  to  be  relieved  from  a  second  regular  default  on 
appeal,  the  court  will  look  into  the  merits,  and  deny  the  motion,  if 
the  appeal  appears  to  be  without  merits.     Ib. 

*  No  written  opinion. 
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13.  Where  certain  facts  are  assumed  as  existing  on  the  trial  of  a  cause, 
they  will  be  considered  as  admitted,  and  will  be  regarded  on  appeal 
as  beyond  the  reach  of  any  question  not  raised  on  the  trial.     [Cit- 
ing 42  Barb.,  36;  36  Barb.,  392.]     Supreme  Ct.,  1871,  Cooper  v. 
Bean,  5  Lans.,  318. 

14.  The  finding  of  a  referee  based  on  the  impeachment  of  the  cred- 
ibility of  the  witnesses  of  one  party,  will  not  be  disturbed  by  the 
court,  if  any  thing  appears  in  the  case,  tending  to  such  impeach- 
ment. N.  T.  Superior  Ct.,  1872,  Stafford  v.  Leamy,  43  How.  Pr.,  40. 

AMENDMENT^;  COSTS,  12;  JUSTICES'  COURTS,  11,  12,  14-20;  NEW 
TRIAL,  3  •  REFERENCE,  4,  5 ;  SURROGATE'S  COURT,  7. 

APPEARANCE. 

1.  An  appearance  by  defendant  in  an  action  will  not  be  held  to  waive 
defects  in  service  of  process,  unless  a  general  appearance  is  entered 
or  some  act  amounting  to  an  appearance  is  done,  not  referring  to 
the  particular  right  or  remedy  to  be  saved  by  a  special  appearance. 
Supreme  Ot.Sp.  T.,  1872,  Brett  v.  Brown,  Ante,  295. 

2.  Where  defendant  moves  to  have  the  summons  dismissed  on  the 
ground  that  it  has  been  improperly  served,  and  for  that  purpose 
makes  and  files  an    affidavit  stating  the  facts  relied  on  to  show 
irregularity,  and  his  attorneys  obtain  and  serve  an  order  to  show 
cause  why  the  summons  should  not  be  dismissed,  and  ordering  the 
proceedings  to  be  stayed  and  extending  defendant's  time  to  answer 
for  twenty  days,  these  facts  do  not  constitute  such  an  appearance 
in  the  cause  by  defendant,  as  to  amount  to  a  waiver  of  the  irregular 
service  of  the  summons.     Ib. 

COSTS,  15. 

ARREST. 

1.  In  an  action  of  libel,  an  order  of  arrest  may  be  granted  irrespective 
of  the  defendant's  residence.     Britton  v.  Richards,  Ante,  258. 

2.  Where  the  defendant  resides  within  the  jurisdiction  of  the  court, 
the  order  may  be  granted  without  proof  that  he  is  about  to  de- 
part.    Ib. 

8.  An  order  of  arrest  from  the  supreme  court,  though  granted  upon 
affidavits  insufficient  to  sustain  the  order  on  a  motion  to  vacate, 
yet  is  sufficient  to  protect  all  parties  acting  under  it  if  there  is  some 
slight  evidence  of  the  facts  requisite  to  warrant  such  an  order* 
Supreme  Ct.,  1871,  Hall  v.  Hunger,  5  Lans.,  100. 

BAIL,  1,  2;  DISORDERLY  PERSONS. 
N.  8.— XIII— 29 
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ATTORNEY    AND    CLIENT. 


ASSESSMENT. 

CERTIORARI,  4;  LEASE,  2;  MUNICIPAL  CORPORATIONS,  5,  11,  12; 
OFFICER,  6. 

ASSIGNMENT. 

The  principle  that  a  right  of  action  for  assault  and  battery  is  per- 
sonal and  cannot  be  assigned,  consequently  an  assignment  of  it 
transfers  no  interest,  legal  or  equitable, — applied.  Supreme  (7£.,1872, 
Pulver  v.  Harris,  62  Barb.,  500. 

ATTACHMENT. 

One  who  had  verbally  agreed  for  the  purchase  of  personal  property 
(the  contract  being  void  under  the  statute  of  frauds)  rescinded  the 
contract  and  directed  that  the  property  be  returned  to  the  seller. 
Meantime  one  of  his  creditors  issued  an  attachment  and  seized  it. 
While  the  property  was  in  the  sheriff's  possession,  the  seller  assigned 
his  interest  in  it  to  plaintiff.  Subsequently  the  buyer's  creditor  ob- 
tained judgment  in  the  attachment  suit,  and  levied  execution  on 
the  property  and  sold  it. 

Held.    1.  That  the  attachment  did  not  transfer  the  title  to  the 
property. 

2.  That  the  plaintiff  could  not  recover  after  the  levy  of  the 
attachment,  because  he  had  made  no  demand  after  the  sale  to  him. 

3.  That  he  could  recover  for  the  sale  on  the  execution  without  a 
demand,  for  this  was  a  fresh  wrong.      Com.  of  App.,  1871,  Hicks  v. 
Cleveland,  48  N.  Y.,  84. 

CONSTABLE,   1,   2;  JUSTICES'  COURT,  7;  MARINE  COURT,  1;  SURRO- 
GATE'S COURT,  5. 

ATTORNEY  AND  CLIENT. 

1.  Attorneys  who  had  received,  in  payment  for  legal  services,  certain 
notes  and  a  mortgage  which  had  been  taken  by  their  clients,  as 
security  on  the  loan  of  money  received  by  him  from  the  sale  of 
stolen  bonds, — Held,  liable  for  the  proceeds  of  the  bonds  received, 
beyond  the  value  of  services  rendered  previously  to  notice  of  the 
fact  that  the  notes  and  mortgages  represented  money  realized  from 
the  stolen  bonds.     Supreme  Ct.,  1872,  Newton  v.  Porter,  5  Lans., 
416. 

2.  An  attorney  who  purchased  a  note  from  his  client,  partly  in  pay- 
ment for  his  services,  .pending  an  action  against  the  client  to  reach 
the  note  for  the  benefit  of  creditors,  -Held,  bound  by  the  judgment 
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subsequently  recovered  in  the  action.  Jeffres  c.  Cochrane,*  48 
N.  F.,  671. 

3.  A  party  bound  by  the  judgment  in  an  action  in  which  an  unau- 
thorized attorney  appeared  for  him,  is  not  necessarily  bound  by  all 
that  the  attorney  may  have  assumed  to  do  in  the  case.  Com.  of  App.t 
1871,  Gage  v.  Babcock,  48  N.  F,  154. 

BANKRUPTCY;  COSTS,  14,  15;  JUSTICES'  COURTS,  4;  PRINCIPAL  AND 
SURETY;  RELEASE. 

ATTORNEY-GENERAL. 

1.  No  action  lies  by  the  attorney-general  in  the  name  of  the  people, 
upon  his  own  information,  to  determine  which  of  two  classes  of 
persons,  each  claiming  to  constitute  the  board   of  directors  of  a 
corporation,  are  entitled  to  hold  office.    [Citing  2  Lans.,  396.]     Su- 
preme Ct.,   1871,  People  ».  Albany  &  Susquehanna  R.  R.   Co.,   5 
Z<zn«.,  25. 

2.  Such  a  suit  cannot  even  be  sustained  on  the  ground  that  the  con- 
tentions between  the  two  parties  claiming  to  hold  office,  are  leading 
to  disorder  and  viplence,  and  that  they  have  become  a  public  nui- 
sance.   ZJ. 

PASTIES. 

AUDIT. 

The  amount  to  be  allowed  on  unliquidated  claims  is  within  the  dis- 
cretion of  the  board  of  apportionment  and  audit  for  the  city  and 
county  of  New  York;  but  when  the  amount  is  fixed  by  law  or 
results  from  a  valid  specific  contract,  there  is  no  such  discretion. 
Thus  where  a  claimant's  salary  is  fixed  by  law,  and  he  has  pre- 
formed his  whole  duty,  he  has  entitled  himself  to  be  paid,  and  it  is 
not  competent  for  the  board  to  audit  the  claims  for  any  less  than 
the  full  amount.  Supreme  Ct.  8p.  T.,  1872,  People  ex  rd.  Grant  v. 
Board  of  Appportionment,  43  How.  JV.,  412. 

MUNICIPAL  CORPORATION,  4 ;  NEW  YORK  (City  of). 

BAIL. 

1.  The  nature  of  the  liability  of  bail  under  the  Code  is  substantially 
the  same  as  that  of  special  bail  under  the  old  practice,  and,  there- 
fore, the  principles  applicable  as  to  the  amount  of  bail  to  be  re-* 
quired  are  the  same  now  as  formerly.  Hence  the  general  rule  ia 
that  the  probable  amount  of  defendant's  liability  determines  the 
amount  of  bail,  and  although  where  the  amount  is  very  large  this 

*  No  written  opinion. 
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BROOKLYN. 


rule  may  be  relaxed,  yet  the  defendant  has  not  a  right  to  have  the 
sum  reduced  to  such  as  may  appear  sufficient  to  secure  the  presence 
of  the  defendant.  In  this  case,  the  demand  alleged  in  the  com- 
plaint being  over  six  millions,  the  court  refused  to  reduce  the  bail 
below  one  million.  Supreme  Ct.  Sp.  T.,  1871,  People  v.  Tweed, 
Ante,  148. 

2.  On  a  motion  to  reduce  the  amount  of  bail,  the  defendant  should 
show  the  facts  constituting  the  defense  or  going  in  mitigation,  or 
the  order  will  not  be  modified.  City  Ct.  of  Brooklyn,  Britton  v. 
Richards,  Ante,  258. 

8.  The  practice  initiated  by  the  code  is  not  to  be  qualified  by  adher- 
ing to  the  prior  course  of  procedure.  /&. 

SHERIFF,  3. 

BAILMENT. 
DEFENSES,  1 ;  EXECUTION,  6. 

BILLS,  NOTES  AND  CHECKS. 

The  case  of  Moore  v.  Cross,  19  JV.  Y.,  227, — holding  liable  to  the 
payee,  one  who  indorses  a  note  to  give  the  maker  credit  with  the 
payee, — followed.  Luft«.  Graham,  Ante,  175. 

BANKRUPTCY. 

The  ascertaining  of  facts  by  the  attorneys  of  the  creditors,  in  the 
prosecution  of  a  suit  against  their  debtor,  does  not  alone  charge 
their  creditors  with  knowledge  of  such  facts,  where  it  does  not 
appear  that  the  creditors  knew  of  the  commencement  of  the  suit. 
Supreme  Ct.,  1872,  Hoover®.  Greenbaum,  62  Barb.,  188. 

PABTIES,  9. 

BONDS. 
OFFICES,  9 ;  MUNICIPAL  CORPORATION  ;  PRINCIPAL  AND  SURETY. 

BROOKLYN. 

Under  the  act  of  1871  (Laws  of  1871,  p.  555,  ch.  282),  the  city 
court  of  Brooklyn  has  jurisdiction  where  the  plaintiff  resides  in 
Brooklyn,  although  the  defendant  does  not  do  business  in  said 
city  and  is  served  with  the  summons  in  the  city  of  New  York. 
Brooklyn  City  Ct.,  1872,  Landers  v.  Staten  Island  R.  R.  Co.,  Ante,  338. 
STATUTE,  2. 
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CERTIOUARI. 


CALENDAR  PRACTICE. 

APPEAL,  11. 
CARRIERS. 

1.  Carriers  of  passengers  having  their  boat  in  use  on  Sunday,  and  re- 
ceiving persons  on  board,  are  liable  for  personal  injuries  suffered 
by  them  from  the  negligence  of  the  carriers'  servants,  notwithstand- 
ing the  statutes  respecting  travel  on  Sunday.     Brooklyn  City  Ct., 
1872,  Landers  V.  Staten  Island  R.  R.  Co.,  Ante,  338. 

2.  The  defendants  were  bound  to  use  the  highest  degree  of  care  and 
skill  for  the  protection  of  their  passengers.     Tb. 

CAUSE  OF  ACTION. 

The  fraud  committed  by  a  partner  and  his  individual  creditor,  by  the 
former  giving  the  latter  the  negotiable  note  of  the  firm  for  his  debt, 
and  by  the  latter  negotiating  it  to  a  bona  fide  holder,  is  a  fraud  on 
the  individual  copartners,  and  the  cause  of  action  therefor  is  no 
part  of  the  assets  of  the  firm,  although  the  notes  have  been  paid 
out  of  such  assets,  nor  does  such  right  of  action  pass  by  a  general 
assignment  of  the  firm  property,  or  an  assignment,  by  one  of  the 
parties  injured  of  his  interest  in  the  partnership  assets.  Com.  of 
App.,  1872,  Calkins  v.  Smith,  48  N.  Y.,  614. 

ACTION;  ASSIGNMENT;  CLOUD  ON  TITLE,  2;  DAMAGES,  3;   FOKMEB 

ADJUDICATION,  1 ;   LIMITATIONS,   6 ;   MANUFACTURING 

COMPANY;  MUNICIPAL  CORPORATION,  1,  2; 

OFFICER,  1 ;  PLEADING,  4 ;  PROMISE 

OF  MARRIAGE,  2. 

CERTIORARI. 

A  writ  of  certiorari  to  review  the  proceedings  of  highway  commis- 
sioners in  laying  out  a  road  will  not  lie  on  the  part  of  an  innkeeper, 
whose  only  interest  in  the  proposed  road  is  that  his  trade  will  be 
injured  by  the  diversion  of  travel  occasioned  thereby.  Supreme 
Ct.,  1872,  People  ex  rel.  Lawrence  v.  Schell,  5  Lans.,  352. 

2.  The  writ  will  not  lie  at  the  instance  of  a  person  whose  lands  have 
not  been  interfered  with  in  laying  out  the  highway  and  who  has  no 
interest  in  the  question  except  as  an  inhabitant  or  taxpayer  or 
officer  of  the  town.     Ib. 

3.  To  review  the  proceedings  of  the  board  of  police,  in  removing  a 
policeman,   a  certiorari  is  the  appropriate  remedy  of  the  party 
aggrieved  [26  Barb..  481 ;  27  N.  Y.,  378;  33  Id.,  382],  and  not  a 
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CLOUD   ON   TITLE. 


mandamus.    Supreme  Ct.,  1872,  People  ex  rel.  Grace  v.  Police  Com- 
missioners of  Troy,  43  How.  Pr.,  385 ;  affirming  12  Abb.  Pr.  JV.  8.,  181. 

4.  By  the  statutes  of  this  State,  assessors  are  made  the  judges  of  the 
value  of  property  for  the  purposes  of  taxation,  and  ordinarily  the 
supreme  court  will  not  review  their  estimate  upon  cprtiorari.     Com. 
of  App.,  1872,  People  ex  rel.  Westbrook  v.  Trustees  of  Ogdensburgh, 
48  .ZV. T.,  390. 

5.  Upon  certiorari,  to  review,  in  the  supreme  court,  a  conviction  in  a 
capital  case,  the  court  cannot  set  aside  the  verdict  as  against  the 
weight  of  evidence,  unless  the  preponderance  is   so  great   as  to 
justify  the  inference  that  the  verdict  was  the  result  of  passion  or 
prejudice.     /Supreme-  Ct.,  1872,  People  v.  Montgomery,  Ante,  207. 

OFPICEK,  5. 

CHATTEL  MORTGAGE. 

1.  While  personal  property  remains  in  the  possession  of  its  mortgagor, 
and  the  condition  of  the  mortgage  is  unbroken,  he  can  sell  and  de- 
liver such  title  as  remains  in  him.     The  purchaser  in  case  of  a  sale 
would  take  it  subject  to  the  lien  of  the  mortgage,  whether  its  ex- 
istence were  known  to  him  or  not.     The  interest  of  the  mortgagor 
is  subject  to  levy  and  sale  by  an  execution  creditor,  and  the  pur- 
chaser at  such  sale  takes  all  the  title  which  the  mortgagor  had. 
[35  N.  T.,  274;  42  Id.,  322.]     Com.  of  App.,  1872,  Hamill  v.  Gil- 
lespie,  48  N.  Y.,  556. 

2.  The  case  of  Porter  v.  Parmely,  Ante,  104, — holding  that  an  agree- 
ment that  the  mortgaged  chattels  which  were  in  possession  of  the 
mortgagor  and  his  partner,  should  be  and  remain  in  the  possession 
of  the  partner,  was  a  sufficient  change  of  possession ;  and  intimat- 
ing that  filing  a  mortgage  is  unnecessary  after  default, — has  been 
reversed  in  the  court  of  appeals. 

CLAIM  AND  DELIVERY. 

SHERIFF,  3. 
CLOUD  ON  TITLE. 

1.  A  mortgage  cannot  be  set  aside  by  a  judgment  creditor  of  the 
mortgagor, as  a  cloud  on  title,  on  the  ground  that  it  was  given  with- 
out consideration,  where  such  failure  of  consideration  is  due  to  a 
defective  conveyance  which  can  be  corrected  in  equity.     Supreme 
Ct.,  1872,  Stowell®.  Haslett,  5  Lam.,  380. 

2.  It  has  never  been  held  that  to  constitute  a  cloud  upon  a  title,  there 
must  be  a  title  upon  record  apparently  valid.  It  is  sufficient  if  there 
be  a  deed,  valid  upon  its  face,  accompanied  by  a  claim   of  title 
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based  upon  facts  showing  an  apparent  title  under  such  circum- 
stances that  a  court  of  equity  can  see  that  the  deed  is  likely  to 
work  mischief  to  the  real  owner  of  the  property.  In  such  a  case 
the  court  will  exercise  its  preventive  justice  upon  the  doctrine  quiet 
timet,  and  will  quiet  the  title.  In  other  words,  it  is  not  necessary 
to  give  jurisdiction,  that  the  claim  should  be  based  upon  record  evi- 
dence, which  record  gives  prima  facie  evidence  of  title  in  the 
claimant.  It  is  sufficient,  for  instance,  that  a  sheriff's  deed  under 
which  the  adverse  claim  is  made,  may  be  made  the  source  of  good 
title  .when  aided  by  parol  proof  of  an  unrecorded  deed  to  the  de- 
fendants in  the  execution  under  which  the  sheriff  sold.  Com.  of 
App.,  1872,  Fonda  «.  Sage,  48  2f.  Y.,  173. 

CLUBS. 

CORPORATION,  2. 

COLOR  OF  OFFICE. 

OFFICES,  2. 
COMMON  SCHOOLS. 

MANDAMUS,  2. 

COMPENSATION. 

RAILROAD  COMPANY,  2. 

COMPLAINT. 

1.  A  complaint  in  an  action  in  a  county  court  must  show  on  its  face 
that  the  defendant  is  a  resident  of  the  county,  and  if  it  fail  to  do 
so  the  complaint  is  demurable.     Supreme  Ct.,  1871,  Judge  t>.  Hall, 
5  Lans.,  69. 

2.  Concurring  negligence  of  the  plaintiff  is  matter  of  defense ;  and 
freedom  from  negligence  on  the  part  of  plaintiff  need  not  be  alleged 
in  the  complaint.     Supreme  Ct.,  1871,  Haskell  v.  Village  of  Penn 
Yan,  5  Lans.,  43.     See  also  Ante,  18 

3.  In  an  action  upon  a  promise  of  the  defendant  to  indemnify  the 
plaintiff  against  loss  by  reason  of  his  delaying  the  sale  of  goods, 
levied  on  by  him  as  sheriff,  in  which  the  defendant  had  an  interest, 
the  complaint  did  not  aver  that  plaintiff  agreed  to  delay,  but  only 
that,  at  defendant's  request,  he  did  delay  the  sale.    Held,  that  plain- 
tiffs promise  being  invalid  for  want  of  consideration,  there  was  no 
consideration  for  that  of  defendant.     Supreme  Ct.,  1862,  Perkins  c. 
Proud,  62  Barb.,  420. 
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t.  In  an  action  against  a  public  officer  for  auditing  or  directing  pay- 
ment of  fraudulent  claims,  division  of  the  proceeds  with  con- 
federates being  alleged  to  have  been  made  pursuant  to  a  corrupt 
combination,  it  is  not  necessary  to  allege  notice  to  the  defendant  of 
the  fraudulent  character  of  the  claims.  Supreme  Ct.,  1872,  People 
v.  Tweed,  Ante,  25. 

5.  In  an  action  seeking  to  charge  defendant,  as  trustees  of  a  school 
district  on  an  agreement  made  with  them  as  such  to  build  a  school 
house,  the  complaint  must  allege  that  defendants  are  such  trustees, 
and  that  plaintiff  claims  to  recover  against  them  as  such,  and  it 
must  also  allege  that  they  were  authorized  by  a  vote  of  the  district, 
or  in  proper  form,  to  make  the  contract.    Supreme  Ct.,  1871,  Shuler 
v.  Meyers,  5  Lans.,  170. 

6.  The  complaint  in  an  action  of  slander,  where  the  words  charged 
are  not  actionable  per  se,  must  allege  special  damage.     A  simple 
allegation  that  the  slanderous  charge  injured  plaintiff  in  her  good 
name,  and  caused  her  relations  and  friends  to  shun  her,  is  insuf- 
ficient.    [2  Hill,    309;  17  N.   Y.,  54,  442].     Com.   of  App.,  1872, 
Bassell  «.  Elmore,  48  N.  T.,  561. 

7.  To  write  of  a  man  that  a  prostitute  ia  under  his  patronage  or  pro- 
tection, is  libelous,  and  the  complaint  in  an  action  thereon  need 
not  allege  that  defendant  intended  to  charge  that  she  was  under 
his  protection   for  illicit  purposes.     Com.  of  App.,  1872,  More  «. 
Bennett,  48  N.  7.,  472. 

8.  To  maintain  a  creditors'  suit  to  reach  the  equitable  property  of  the 
judgment  debtor,  and  to  set  aside  any  fraudulent  conveyances  of 
the  property,  the  complaint  must  allege  that  an  execution  has  been 
duly  issued  to,  and  returned  unsatisfied  by  the  sheriff  of  the  county 
in  which,  at  the  time  of  the  recovery  of  judgment  and  the  issue  of 
execution,  the  judgment  debtor  resided.     It  must  appear  that  the 
creditor  has  exhausted  his  remedy  at  law,  otherwise  a  demurrer 
will  lie  to  the  complaint.     Supreme  Ct.  Sp.  T.,  1871  Payne  v.  Shel- 
don, 43  now.  Pr.,  1. 

9.  Where  the  complaint  set  out  a  statute  by  which  defendant,  with 
others,  was  created  a  public  officer,  to  audit  certain  claims  which 
were  to  be  paid  upon  their  certificate,  and  then  alleged  that  he  had, 
in  pursuance  of  a  conspiracy  for  that  purpose,  made  a  false  certifi- 
cate, upon  which  false  and  fictitious  clains  had  been  paid,  and  that 
defendant  had  shared  in  the  money  thus  procured/ — Held,  that  the 
complaint  charged  malfeasance  in  office.    Supreme  Ct.  Sp.  T.,  1872, 
People  v.  Tweed,  Ante,  410. 

AMENDMENT,   1;  DISORDERLY  PERSONS;  PLEADING,  7;  SLANDER,  2; 

VARIANCE. 
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CONCLUSIONS. 
REFERENCE,  3. 
CONSTABLE. 

1.  Where  a  justice  of  the  peace  acquires  jurisdiction  to  issue  an 
attachment  against  a  non-resident  debtor,  the  constable  who  seizes 
the  goods  of  the  defendant,  and  afterwards  levies  upon  the  same, 
under  an  execution,  will,  by  such  acts,  acquire — if  his  return  to  the 
attachment  be  not  defective — such  a  special  property  as  will  enable 
him  to  recover  their  value  against  any  person  illegally  appropriating 
them.     But  if  the  attachment  be  against  a  non-resident,  and  pro- 
cess is  not  served  by  leaving  it  with  the  person  in  possession  of  the 
goods,  and  defendant  does  not  appear,  the  proceedings  are  void. 
Supreme  Ct.,  1862,  Stone  v.  Miller,  62  Barb.,  430. 

2.  After  the  levying  of  an  attachment,  the  subsequent  proceedings  de- 
pend for  their  validity  on  that  of  the  proceedings  under  the  attach- 
ment, and  a  creditor  who,  subsequent  to  the  attachment,  acquires  a 
lien  upon  or  interest  in  the  property,  has  a  right  to  insist  that  the 
prior  attaching  creditor  shall  show  a  valid  right  to  appropriate  the 
property.     Ib. 

CONSTITUTIONAL  LAW. 

The  provision  in  the  State  constitution,  that  no  person  shall  be  de- 
prived of  property,  &c.,  without  due  process  of  law  (art.  1,  §  6) 
does  not  require  a  legal  proceeding  according  to  the  course  of  the 
common  law,  nor  need  there  be  any  personal  notice  to  the  party 
whose  property  is  in  question.  It  is  sufficient  if  a  kind  of  notice  is 
provided  by  which  it  is  reasonably  probable  the  party  proceeded 
against  will  be  apprised  of  what  is  going  on,  and  an  opportunity  that 
is  not  absolutely  impracticable  afforded  him  to  defend.  Com.  of 
App.,  1872,  Happy®.  Mosher,  48  N.  F.,  313. 

COUBT  ;  JURY,  2 ;  JUSTICES'  COURT,  1 ;  REMOVAL  OF  CAUSE,  1 ;  SHIP- 
PING, 1. 

CONTEMPT. 

It  seems  that  even  the  court  could  not  punish  a  party  for  his  contempt 
in  failing  to  appear  pursuant  to  a  summons  to  be  examined,  with- 
out previous  service  of  copies  of  affidavits  charging  him  with  hia 
misconduct,  and  the  allowance  of  a  reasonable  time  to  enable  him 
to  make  his  defense,  upon  regular  notice  or  order  to  show  cause  re- 
turnable at  some  time  to  be  specified,  or  on  a  bailable  attachment 


458  ABBOTT'S  PRACTICE  DIGEST. 


CORPORATION. 


to  bring  him1  into  court  to  answer.     2f.  T.  Com.  PL  Sp.  T.,  1872, 
Thaule  v.  Ritter,  Ante,  439. 

SUKKOGATE'S  COURT,  5. 

CONTRACT. 

The  proper  use  of  the  word  "implied,"  in  its  application  to  contracts, 
explained.  Homan  •».  Earle,  Ante,  402. 

DAMAGES,  14;  PROMISE  OF  MABKIAGE,  3;  SUNDAY,!. 

CONTRIBUTION. 

Plaintiff's  stock  and  defendant's  note  were  wrongfully  pledged  by  a 
broker  who  held  them,  for  his  own  debt.  Held,  that  plaintiff,  hav- 
ing redeemed  both,  was  entitled  to  contribution.  Douglas  v. 
Dudley,*  43  .ZV.  Y.,  688. 

TENANTS  IN  COMMON. 

CONVERSION. 

DEMAND  BEFORE  SUIT  ;  EXECUTION,  6. 
•  CORPORATION. 

1.  Where  the  business  specified  in  the  charter  of  a  corporation  is 
perfectly  legitimate,  and  the  corporation  is  legally  created,  the  sub- 
sequent abuse  or  perversion  of  its  corporate  powers,  though  it  may 
furnish  a  reason  why  the  legislature,  or  the  courts,  should  amend 
the  charter  and  annul  the  corporation,  will  not  destroy  the  body 
corporate.     It  is  still  a  legal  entity,  and  bound  to  answer  the  claims 
of  creditors,  although  the  intention  of  those  who.  participated  in  its 
creation  was  to  effect  illegal  purposes.     Supreme  Ct.,  1862,  Clancey 
v.  Onoudaga  Fine  Salt  Manf.  Co.,  62  Barb.,  395. 

2.  Uunder  the  Laws  0/1865  (p.  992,  ch.  368,  §  7), — which  makes  the* 
trustees  of   societies  or  clubs  for  social  and  recreative  purposes 
formed  under  that  act,  "  jointly  and  severally  liable  for  all  debts 
due  from  said  company  or  corporation,  contracted  w.hile  they  are 
trustees,  provided  such  debts  are  payable  within  one  year  from  the 
time  they  shall  have  been  contracted,  and  provided  a  suit  for  the 
collection  of  the  same  shall  be  brought  within  one  year  after  the 
debt  shall  become  due  and  payable," — an  action  against  the  trustees 
to  hold  them  liable  for  a  debt  of  the  corporation  must  be  brought 
within  a  year  after  the  debt  became  due  and  payable.     The  action 
referred  to  is  not  the  suit  against  the  corporation,  but  the  action 

*  No  opinion  reported. 
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to  enforce  the  individual  liability  of  the  trustees/    Supreme  Ct.y 
1872,  Hall  v.  Sigel,  Ante,  178. 

ATTORNEY-GENERAL,  1 ;  DAMAGES,  9 ;  JURISDICTION,  3 ;  LIMITATIONS, 

5,  6 ;  MANUFACTURING  COMPANY  ;  SUPERIOR  COURT 

(of  New  York),  1 ;  TAXES,  1. 

COSTS. 

1.  The  provisions  of  2  Rev.  Stat.,  613,  §  3, — by  which  costs  of  the 
court  in  which  an  action  or  proceeding  is  brought  relating  to  real 
estate,  or  to  recover  possession  of  land  forcibly  entered  or  detained, 
or  in  which  the  title  to  land  shall  be  put  in  issue  by  the  pleadings 
or  come  in  question  on  the  trial,  or  upon  writs  of  scire  facias,  &c., 
&c.,  were  given  to  the  plaintiff  upon  a  recovery  therein,  without 
regard  to  the  amount  of  such  recovery, — were  repealed  by  section 
303  of  the  Code  of  Precedure.     [Overruling  Utter  v.  Gifford,  25 
How.  Pr..  289;  and  following  Earl  of  Craven  v.  Price,  37  Id.,  15.] 
Supreme  Ct.,  1872,  Turner  v.  Van  Riper,  43  How.  Pr.,  33. 

2.  In  an  action  of  trespass  on  real  estate,  where  the  plaintiff  recovers 
less  than  fifty  dollars  he  cannot  recover  costs,  but  must  pay  them, 
although  he  claimed  a  sum  in  excess  of  the  justice's  jurisdiction. 
[Overruling  Utter  v.  Gifford,  25  How.  Pr.,  289;  and  following  Earl 
of  Craven  v.  Price,  37  Id.,  15;  Code  of  Pro.,  §  304.]     7J. 

8.  Where  it  is  claimed  that  the  title  to  land  came. in  question  on  the 
trial,  a  certificate  of  the  judge  who  tried  the  cause  is  the  only  com- 
petent evidence  of  the  fact,  for  a  determination  as  to  who  is  en- 
titled to  costs.  /&. 

4.  On  a  motion,  though  by  several  defendants  appearing  by  separate 
attorneys,  all  the  costs  cannot  exceed  the  ten  dollars  specified  by 
the  Code.     Supreme  Ct.,  (1872  ?)  Town  of  Middletown  v.  Rondput, 
&c.  R.  R.  Co.,  43  How.  Pr.,  481. 

5.  On  a  motion  for  a  new  trial  made  on  the  judge's  minutes  under 
section  264  of  the  Code, — as  on  a  motion  upon  a  case, — the  successful 
party  is  entitled  to  a  trial  fee  for  the  trial  of  the  issue  of  fact,  but 
not  to  any  costs  as  for  a  motion.     N.  T.  Superior  Ct.  Sp.  T.,  1872, 
Muller  v.  Higgins,  Ante,  297. 

6.  The  cases  of  the  Mechanics'  Banking  Association  v.  Kiersted,  10 
How.  Pr.,  400,  and  Place  ».  Butternuts,  &c.  Co.,  28/c7.,  184,  followed. 
Ib. 

7.  On  appeal  to  the  court  of  appeals,  from  an  order,  full  costs  are 
allowed.     Ct.  ofApp.,  1872,  Brown  v.  Leigh,  Ante,  305. 

8.  The  items  taxable,  stated.     Ib. 

9.  A  decision  filed  in  an  action,  directing  judgment  in  favor  of  de- 
fendants  against  the  plaintiff,  suing  as  administrator,  allows  the 
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costs  to  be  taxed,  and  charged  upon,  and  collected  out  of  the  estate 
represented  by  the  administrator ;  and,  in  the  absence  of  a  special 
order  made  for  mismanagement,  they  cannot  be  collected  out  of  the 
administrator  personally.  [Code  of  Pro.,  §  317;  30  N.  Y.,  294; 
38  Id.,  46;  9  Abb.  Pr.  N.  S.,  252;  9  Id.,  257.]  Supreme  Ct.,  1872, 
Lindslay  «.  Deafendorf,  43  How.  Pr.,  90. 

10.  A  reference  to  ascertain  and  report  the  rights  of  persons  to  sur- 
plus moneys,  arising  on  foreclosure  of  a  mortgage,  is  a  special  pro- 
ceeding, and  the  claimants  to  the  fund  are  entitled  to  the  fees  of 
the  referee,  and  the  fees  of  the  clerk  in  the  proceeding ;  and  aside 
from  the  disbursements,  are  allowed  costs,  in  the  discretion  of  the 
court,  at  the  rate  allowed  for  similar  services  in  civil  actions  as  pre- 
scribed by  the  Code  [Laws  of  1854,  p.  598,  §  3;  12  Abb.  Pr.,  458J; 
e.  g.,  costs  of  motion  for  appointment  of  referee,  and  for  confirma- 
tion of  his  report.     Supreme  Ct.,  1872,  Elwell  v.  Bobbins,  43  How. 
Pr.,  108. 

11.  A  sheriff  is  entitled  to  but  one  fee  of  fifty  cents,  under  Laws  of 
1871,  ch.  415,  §  1,  subd.  4,  and  Laws  of  1850,  ch.  225,  §  1,  for  re- 
ceiving and  entering  an  execution  in  his  books,  and  searching  for 
property.     Supreme  Ct.  Sp.  T.,  1872,  Buck  v.  City  of  Lockport,  43 
How.  Pr.,  283. 

12.  On   appeal  from   an   inferior  court   to   the  supreme   court,    and 
affirmance  of  judgment  recovered  by  the  plaintiff  below,  it  is  proper 
to  tax,  as  costs  on  appeal,  the  interest  on  the  judgment  below  from 
its  recovery  until  judgment  of  affirmance.     [2  Cow.,  579;  4  Id.,  53; 
Dunlap  Pr.,  1169;    Graham  Pr.,    734;    Laws  of  1844,  ch.  324,  §§ 

1,2.]   n. 

13.  Where  the  postponement  of  a  trial  was  obtained  by  defendant,  on 
payment  of  costs  of  circuit,  and  the  term  fee  of  ten  dollars  and 
sheriffs  fee  of  fifty  cents  were  thereupon  paid,  and  a  promise  made 
to  plaintiff's  attorney,  that  if,  on  adjustment,  plaintiff  should  be 
found  entitled  to  more,  she  should  have  it,  and,  upon  adjustment, 
plaintiff  was  found  entitled  to  fifty  dollars  as  witness  fees — Held, 
that  the  plaintiff  was  entitled  either  to  a  precept  in  the  nature  of  a 
fieri  facias,  to  enforce  collection  thereof,  or  to  have  such  balance  in- 
cluded in  the  judgment  as  part  of  the  costs  of  the  action.    Supreme 
Ct.  Sp.  T.,  1872,  Gamble  «.  Taylor,  43  How.  Pr.,  375. 

14.  Where  the  cause  of  action  is  personal  to  the  plaintiff,  he  can  per- 
sonally settle  the   suit  before  trial,   and  consequently  before  the 
right  to  costs  is  determined,  and  his  attorney  cannot  prevent  him 
or  dictate  terms  of  settlement.    Supreme  Ct.,  1872,  Pulver  v.  Harris, 
62  Barb.,  500. 

15.  Where  several  defendants  appear  by  the  same  attorney,  and  put  in 
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separate  answers,  or  -when  different  defendants  appear  by  separate 
attorneys  who  are  partners,  or  where  an  attorney  appears  for  one 
defendant,  and  a  clerk  in  the  office  of  such  attorney  appears  for 
another  defendant,  it  is  a  general  rule  to  allow  but  one  bill  of  costs. 
[16  Barb.,  593;  8  Paige,  621;  5  How.  Pr.,  104;  6  Id.,  9;  16  Id., 
91;  20  Id.,  511;  .6  Hill,  267;  2  Sandf.,  670;  3  Id.,  730.]  Supreme 
Ct.  8p.  T.,  1872,  Lindslay  v.  Deafendorf,  43  How.  Pr.,  90. 

16.  But  where  separate  and  distinct  services  have  been  performed  for 
defendants  either  by  the  same  or  different  attorneys,  by  whom  they 
have  appeared  in  the  action,  it  is  the  practice  to  allow  double  bills 
or  additional  bills  of  costs  to  the  extent  of  the  increased  services 
necessarily  or  properly  performed  in  the  cause.     J6. 

17.  Where  the  plaintiff  allowed  sixteen  months  to  elapse  after  his 
summons  and  complaint  were  served  upon  one  of  the  defendants 
before  he  caused  the  same  to  be  served  on  the  other  defendant,  thus 
rendering  it  necessary  that  two  answers  should  be  prepared,  though 
they  contained  substantially  the  same  defenses,  each  defendant  was 
allowed  the  costs  before  notice  of  trial,  and  disbursements  prior  to 
issue  being  joined  by  service  of  answer  of  defendant  last  served.    Tb. 

APPEAL,   2;  INJUNCTION,  8;  JUSTICES'  COURT,  11,  12,  14,  15;  Quo 
WARRANTO;  REFERENCE,  1;  RELEASE;  SHERIFF,  5;  TRIAL,  1. 

COUNTY  COURT. 
COMPLAINT,  1 ;  COUNTY  JUDGE,  3. 

COUNTY  JUDGE. 

1.  A  county  judge  on  granting  an  ex  parte  injunction  order,  under  sec- 
tions 218  and  219  of  the  Code,  cannot  order  defendant  to  show 
cause  before  himself  why  the  order  should  not  be  continued.  [9  Abb. 
Pr.  N.  S.,  392 ;  20  How.  Pr.,  441 ;  3  Id.,  309.]    Such  order  should  be 
returnable  before  the  supreme  court,   which  alone  possesses  the 
power,  upon  motion,  to  continue  the  injunction,  or  dissolve  or  set  it 
aside.     Supreme    Ct.,    1872,  Town  of  Middletown  v.  Rondout  & 
Oswego  R.  R.  Co.,  48  How.  Pr.,  481;  affirming  Id.,  144;  S.  C.,  13 
Abb.  Pr.  N.  S.,  276. 

2.  The  94th  rule  of  the  supreme  court, — requiring  every  injunction 
order  to  contain  an  order  to  show  cause  within  ten  days  why  such 
order  should  not  be  continued, — cannot  be  deemed  to  enlarge  the 
statute  powers  of  the  county  judge.     11. 

S.  In  an  action  pending  in  the  county  court,  the  county  judge  has 
power,  under  section  401  of  the  Code  (which  by  section  8  is  made 
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CREDITOR'S  ACTION. 


applicable  to  actions  in  the  county  courts),  to  grant  an  order  out  of 
court,  on  motion  on  notice,  staying  the  proceedings  of  a  party,  on  a 
judgment,  until  the  determination  of  a  motion  for  a  new  trial.  Su- 
preme Ct.,  1872,  Ward  v.  Bundy,  43  How.  Pr.,  330. 

COURT. 

Under  the  amendment  of  the  constitution  (art.  6,  §  12,  amended  in 
1869),  and  the  acts  of  the  legislature  passed  under  the  authority 
thereby  conferred,  the  city  court  of  Brooklyn,  as  reorganized,  ceased 
to  be  a  court  of  inferior  and  limited  jurisdiction.  Brooklyn  City 
Ct.,  1872,  Landers  v.  Staten  Island  R.  R.  Co.,  Ante,  338. 
JURISDICTION,  3 ;  SURROGATE'S  COURT},  1. 

COURT  OF  APPEALS. 

APPEAL. 
COURT  OF  OYER  AND  TERMINER. 

The  courts  of  oyer  and  terminer  have  no  power  to  grant  new  trials 
upon  the  merits  of  questions  of  law  raised  upon  the  trial.  Monroe 
Oyer  &  T.,  1871,  People  v.  Montgomery,  Ante,  207. 

* 

COVENANT. 

ACTION,  7. 
CREDITOR'S  ACTION. 

1.  A  creditor  at  large  with  a  judgment  which  is  a  general  lien  upon 
all  his  debtor's  real  estate,  cannot  maintain  an  action  in  equity  to 
set  aside  the  fraudulent  conveyances  of  his  judgment  debtor  which 
obstruct  the  collection  of  his  judgment  out  of  such  real  estate, 
without  the  issuing  of  an  execution,  and  ascertaining  that  it  cannot  • 
be  collected  of  the  personal  property  of  his  debtor.     [5  Sandf., 
197;  5  Bosw.,  477.]     Supreme   Ct.  Sp.  T.,  1871,  Payne  v.  Sheldon, 
43  How.  Pr,    1. 

2.  The  usual  order  for  an  accounting  in  an  action  by  a  creditor  on 
behalf  of  himself  and  of  all  others  who  may  come  in,  operates  as 
an  interlocutory  judgment  in  favor  of  every  creditor,  whether  he 
comes  in  or  not;  and  if  a  creditor  having  no  actual  knowledge  of 
the  existence  of  the  suit,  does  not  come  in  and  prove  his  claim,  he 
will  still  be  barred  by  the  judgment  and  distribution.     Com.  of 
App.,  1871,  Kerr  t».  Blodgett,  48  N.  T.,  62. 

ACTION,  14;  COMPLAINT,  8. 
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CREDITOR'S   SUIT. 

HUSBAND  AND  WIFE,  4 

CRIMES. 

1.  In  criminal  cases,  proof  that  the  accused  was  insane  when  the 
crime  was  committed,  is  not  enough  to  require  the  jury  to  acquit. 
It  must  be  shown  that  the  insanity  was  such  as  to  destroy  for  the 
time,  at  least,  the  consciousness  of  the  distinction  between  right 
and  wrong  in  reference  to  the  act  charged.     Supreme  Ct.,  1872, 
People  v.  Montgomery,  Ante,  207. 

2.  When  such  a  degree  of  insanity  is  shown  to  have  existed  previous 
to  the  offense,   the  people  must  prove,    in  order  to  convict,  that 
when  the  crime  was  committed  the  insanity  had,  at  least  tempo- 
rarily, passed  away,  leaving  the  prisoner  in  that  condition  of  mind 
in  which  he  was  morally  and  legally  responsible  for  the  crime ;  but 
they  are  not  bound  to  show  that  the  mind  had  thrown  off  the  dis 
ease,  and  was  restored  to  a  healthy  condition.     /&. 

CUMULATIVE  EVIDENCE. 

NEW  TRIAL,  5. 

DAMAGES. 

1.  Upon  a  breach  of  contract,  the  party  in  default  is  only  liable  to 
.the  party  with  whom  or  to  whose  benefit  he  has  contracted,  for 
such  damages  as  naturally  arise  from  the  breach,  or  which  may 
reasonably  be  supposed  to  have  been  within  the  contemplation  of 
the  parties  when  the  contract  was  made,  as  the  probable  result  of 
its  breach,  but  not  for  accidental,  remote  or  consequential  causes. 
[Sedg.  on  Dam.,  5  ed.,  78;  16  N.  Y.,  489;  28  Id.,  72;  34  Id.,  634; 
26  Eng.  Com.  L.  &  E.,  398;  S.  C.,   9  Exch.,  341;  5  Hill,  474;  5 
Den.,  306;  3  Abb.  Pr.,  136;  2  Comst.,  86;  39  N.  Y.,  269.]     N.    Y. 
Com.  PI.,  1872,  Flynn  v.  Hatton,  43  How.  Pr.,  333. 

2.  A  warranty  of  a  steam  engine  as  having  a  certain  capacity  for 
work,  as  sound  and  in  good  order,  and  as  having  the  ability  to 
perform  labor  to  the  extent  of  the  capacity  warranted,  is  a  general 
warranty,  as  distinguished  from  a  specific  warranty  with  reference 
to  a  special  purpose ;  and  the  damages  allowed  for  its  breach  are 
merelj  the  difference  between  the  actual  value  of  the  engine,  and 
that  which  it  would  have  had  if  as  warranted.     [Distinguishing 
34  N.  Y.,  634;  39  Id.,  53.]    Supreme  Gt.,  1871, Edwards  «.  Collson, 
5  Lans.,  324.    Compare,  (above). 
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3.  If  A.  has  agreed  to  sell  property  to  B.,  and  C.  induces  A.  to  sell  it 
to  him  instead,  before  title  has  passed,  C.,  if  guiltless  of  fraud  or 
misrepresentation,  incurs  no  liability,  although  he  may  have  con- 
tracted to  purchase  the  property  of  B.     In  such  a  case  the  remedy 
of  B.  for  breach  of  contract  is  against   A.      Com.  of  App.,  1872, 
Ashley  v.  Dixon,  48  N.  Y.,  430. 

4.  Damages  for  breach  of  contract  to  continue  a  partnership,  do  not 
include  profits  that  would  probably  have  been  made  during  the 
stipulated  term  of  the   partnership  subsequent  to  the  trial.     Su- 
preme Ct.,  1871,  Van  Ness  v.  Fisher,  5  Lans.,  236. 

5.  On  a  contract  to  prepare  a  plate  to  print  cards, — Held,  that  loss 
sustained  in  business  for  want  of  its  use  was  not  recoverable. 
Krom  0.  Levy,*  48  N.  Y.,  679. 

6.  Compensatory  damages  (in  the    case  of    personal    injuries)    are 
such  as  will  compensate  the  plaintiff  for  the  injuries  actually  sus- 
tained, including  his  pain  and  anguish  of  mind  and  body.     Jf.  Y. 
Superior  Ct.,  1872,  Hamilton  v.  Third-Ave.  R.  R.  Co.,  Ante,  318. 

7.  Exemplary  damages  are  those  which  are  given  as  an  example,  by 
way  of  punishment,  to  prevent  a  repetition  of  the  wrongful  act 
complained  of.     They  are  something  in  the  character  of  a  punish- 
ment by  the  people,  with  the  difference,  however,  that  the  person 
injured  is  the  one  that  recovers  the  damages  instead  of  the  peoplo 
by  fine  or  imprisonment.     Ib. 

8.  For  an  assault  committed  by  an  agent  in  the  line  of  his  duty  and 
within  the  scope  of  his  employment,  the  master  is  liable,  and  is 
liable  in  exemplary  damages  in  a  proper  case.     Ib.       • 

0.  Corporations  are  not  exempted  from  liability  for  exemplary  dam- 
ages for  acts  committed  by  their  servants.     Ib. 

10.  In  an  action  for  indecent  assault  on  a  female,  when  the  case  calls 
for  vindictive  damages,  the  plaintiff's  mental  sufferings  may  be  con- 
sidered by  the  jury.     Supreme  Ct.,  1871,  Ford  v.  Jones,  62  Barb., 
484. 

11.  The  right  of  recovery,  in  cases  of  bodily  injury,  is  not  limited  to 
past  bodily  pain,  but  the  party  is  entitled  to  compensation  for  such 
future  suffering  as  the  evidence  renders  it  reasonably  certain  must 
necessarily  result  from  the  injury.     Supreme  Ct.,  1862,  Matteson  v. 
N.  Y.  Central  R.  R.  Co.,  62  Barb.,  364. 

12.  Where  the  defendants  were  bound  by  a  covenant  made  pursuant 
to  Laws  of  1866,  ch.  503,  to  pay  for  all  damages  to  property,  caused 
by  the  making  of  the  improvements  authorized  by  that  act, — Held, 
that  they  were  only  bound  to  pay  for  damages  caused  by  the  per- 
formance of  the  work ;  and  after  the  work  had  been  finished  in  a 

*  No  opinion  reported. 
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DEFENSES. 


proper  manner,  they  were  not  liable  for  damages  which  would  not 
have  happened  if  the  improvements  had  not  been  made.  Supreme 
Ct.,  1872,  People  ».  Mayor,  &c.  of  Albany,  5  Lans.,  524. 

13.  In  an  action  by  a  female  for  an  indecent  assault  and  battery, 
every  act  of  the  defendant  that  could  aggravate  the  damages  is 
admissible,  and  her  suffering  in  mind  is  a  fair  subject  of  considera- 
tion for  the  jury.     Supreme  Ct.,  1871,  Ford  v.  Jones,  62  Barb.,  484. 

14.  Defendant  agreed  to  furnish  his  biography  to  plaintiff  for  pub- 
lication, within  a  time  fixed,  and  for  every  day's  delay  beyond  that 
time  to  pay  one  hundred  and  sixty-five  dollars.     On  a  suit  to  re- 
cover for  a  delay  to  furnish  the  biography  for  one  hundred  and  sixty- 
one  days, — Held,  that  the  agreement  could  not  be  literally  enforced, 
and  that  plaintiff  could  recover  only  his  actual  loss  arising  from  de- 
fendant's failure  to  fulfill  his  agreement.     2V.   Y.   Com.  PL,   1872, 
Greer  v.  Tweed,  Ante,  427. 

15.  Held,   also,  that  plaintiff  having  entered  judgment  by  default 
against  defendant  for  damages  at  the  rate  prescribed  by  the  con- 
tract (more  than  twenty-six  thousand  dollars),  the  judgment  should 
be  opened,  and  defendant  let  in  to  defend.     Ib. 

ACTION,  4 ;  EVIDENCE,  35 ;  INJUNCTION,  8. 

DEED. 

1.  Delivery  of  deed,  cancellation,  and  execution  of  new  one.     Fonda 
0.  Sage,  48  N.  7.,  173;  Everett  v.  Everett,  48  Id.,  218. 

2.  The  grantee  in  a  deed  has  no  remedy  for  a  failure  of  title  against 
his  grantor,  in  the  absence  of  fraud  and  mistake,  except  upon  the 
covenants  contained  in  his  deed,  and  if  he  has  no  covenants  he  has 
no  remedy.     Com.  of  App.,  1872,  Thorp  ».  Keokuk  Coal  Co.,  48 
N.  Y.,  253. 

NOTICE,  1. 

DEFAULT. 

APPEAL,  11,  12;  DAMAGES,  14. 

DEFENSES. 

1.  The  rule  that  a  bailee  cannot  deny  the  title  of  his  bailor,  has  no 
application  to  a  case  in  which  the  bailee  has  been  compelled  by 
action  of  which  the  bailor  had  notice,  to  pay  for  the  property  to 
one  having  the  true  title.     Com.  of  App.,  1872,  Cook  v.  Holt,  48 
N.Y.,  275. 

2.  The  objection  that  the  assessment  for  the  expense  of  a  highway  was 
not  properly  made,  cannot  be  raised  in  an  action  to  recover  a  . 
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DISCHARGES. 


penalty  for  obstructing  the  highway.     Supreme  Ct.,  1871,  Cooper 
v.  Bean,  5  Lans.,  318. 

3.  The  principles  that  a  mortgage  made  without  consideration,  only 
to  be  sold  at  a  discount,  is  usurious,  and  that  a  purchaser  of  the 
equity  of  redemption  may  interpose  such  usury  as  a  defense  to  fore- 
close, unless  he  has  agreed  to  pay  the  mortgage, — applied.    Vickery 
v.  Dickson,  62  Barb.,  272. 

4.  Presentment  of  a  note  at  the  place  of  payment  designated   in  the 
note  is  not  necessary  to  give  a  right  of  recovery  against  the  maker. 
It  only  relieves  him  from  damages  if  he  was  ready  at  the  time  and 
place  named  to  pay  it,  and  there  was  no  one  to  receive  it.     Such 
readiness  is  equivalent  to  a  tender,  and  an  answer  pleading  that 
fact,  and  payment  of  the  money  then  due  into  court,  will  be  a  bar 
to  the  recovery  of  interest  and  costs.     Com.  of  App.,  1872,  Hills  v. 
Place,  48  N.  T.,  520. 

ANSWER,  2 ;  COMPLAINT,  2 ;  EXECUTORS  AND  ADMINISTRATORS,  3 ; 
OFFICER,  1 ;  SUNDAY,  1 ;  SUPPLEMENTARY  PROCEEDINGS,  1. 

DEMAND  BEFORE  SUIT. 

A  party  having  rightfully  come  into  possession  of  personal  property, 
is  not  liable  in  an  action  for  conversion,  except  where  demand  of  the 
property  has  been  made  after  his  right  to  possession  has  ceased. 
Supreme  Ct.,  1871,  "White  ®.  Brown,  5  Lans.,  78. 
ATTACHMENT;  TRIAL,  15. 

DEMURRER. 

ANSWER,  1. 
DETERMINATION  OF  CONFLICTING  CLADIS. 

The  determination  of  conflicting  claims  to  real  property  may  be  had 
by  an  ordinary  action  under  the  Code,  and  even  if  the  procedure 
is  still  governed  by  the  Revised  Statutes,  irregularity  in  this  respect 
is  waived  by  appearing  and  taking  part  in  the  proceedings,  with- 
out objection,  until  after  final  judgment.  So  also  of  the  objection 
that  all  the  claimants  were  united  in  one  action.  Com.  of  App., 
1871,  Fisher  v.  Hepburn,  48  N.  T.,  41. 

DISCHARGE. 

1.  The  effect  of  signing  a  petition  for  the  discharge  of  one  of  two 
joint  judgment  debtors.     Elsworth  v.  Caldwell,  48  N.  T".,  680. 

2.  Under  the  act  of  1866  (Laws  of  1866,  p.  235,  ch.  116),— which  pro- 
vides that  the  petitions  on  which  any  discharge  under  the  Two- 
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Thirds  Act  is  grantei  must  within  three  months  from  the  granting 
of  the  discharge  be  Died  and  recorded,  or  the  discharge  shall  be 
inoperative  until  they  are  duly  filed  and  recorded, — the  omission  to 
file  the  papers  leaves  the  discharge  inoperative  until  they  are  filed, 
and  a  levy  if  made  meanwhile  is  valid,  and  is  not  affected  by  the 
subsequent  filing  of  the  petition.  Supreme  Ct.  Sp.  T.,  1872, 
Barnes  v.  Gill,  Ante,  169. 

8.  It  is  true,  that  the  filing  of  the  papers  subsequent  to  the  time 
directed  in  the  statute  will  make  the  discharge  operative,  but  rights 
of  property  which  have  become  meantime  vested  will  not  be 
divested  by  the  discharge.  1  ?. 

4.  By  the  subsequent  filing  of  the  papers  the  discharge  is  made  opera- 
tive from  the  time  of  filing,  upon  debts  which  were  due  at  or  before 
the  granting  of  the  discharge.  Ib. . 

DISCONTINUANCE 
TRUST. 

DISORDERLY  PERSONS. 

A  sworn  complaint  in  writing  charging  plaintiff,  "keeper  of  a  saloon, 
in  &c.,"  with  being  "  a  disorderly  person,  by  allowing  drunkenness 
and  gambling  in  his  saloon  by  men  and  boys," — Held,  sufficient  to 
authorize  a  justice  of  the  peace  to  issue  a  warrant  for  his  arrest  as 
a  disorderly  person.  Supreme  Ct.,  1871,  Gardner  v.  Bain,  5  Lans., 
256. 

DISTRICT  ATTORNEY. 

It  is  proper  for  the  district  attorney  to  procure  the  attendance  of 
skilled  witnesses  in  appropriate  cases,  for  a  special  compensation. 
Monroe  Oyer  &  T.,  1871,  People  v.  Montgomery,  Ante,  207. 

DIVORCE. 

1.  The  principle  that  a  divorce  may  be  granted  on  the  unsupported 
confessions  of    the  party,    if    made  under  circumstances   which 
entirely  preclude  suspicions  of  collusion,  asserted.     Supreme  Ct.^ 
1861,  Lyon  v.  Lyon,  62  Barb.,  138. 

2.  The  provisions  of  the  Revised  Statutes  relating  to  separation  and 
limited  divorces,  do  not  authorize  the  court,  by  the  decree  in  a  suit* 
for  separation  a  mensa  et  thoro,  to  allow  a  gross  sum  to  the  wife 
for  her  support  and  direct  it  to  be  paid  by  the  husband  in  lieu  of 
her  dower  and  distributive  share  in  his  estate.     Such  a  provision  in 
the  decree  being  void,  the  wife's  right  of  dower  in  her  husband's 
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estate  after  his  death  is  imaffected  by  it.  "Tiie  statute  does  not  au- 
thorize the  court  to  make  any  decree  affecfimg  the  right  of  dower. 
Supreme  Ct.,  1862,  Grain  v.  Cavana,  partly  reported  in  G2Barb.,  109; 
and  partly  in  36  Id,,  410. 

ALIMONY,  3 ;  DOWER. 

DOWER. 

Under  2  Rev.  Stat.,  146,  §  48, — which  declares  that  a  wife  convicted  of 
adultery  forfeits  her  right  of  dower,  she  incurs  forfeiture  only 
when  convicted  of  adultery  by  the  final  judgment  of  a  competent 
court  in  a  proper  action  brought  by  the  husband.  A  finding  of  a 
referee  that  she  had  been  guilty  of  adultery,  but  that  the  husband 
had  condoned  the  offense,  does  not  bar  her  right  of  dower.  Su- 
preme Ct.  Sp.  T.,  1872,  Pitts®.  Pitts,  Ante,  272. 
FORECLOSURE,  2;  JUDGMENT,  1. 

DUE  PROCESS  OF  LAW. 

CONSTITUTIONAL  LAW;  SHIPPING,  1. 

EJECTMENT. 

1.  Where  judgment  in  an  action  to  recover  possession  of  real  property 
is  regularly  entered,  but  is  set  aside  after  possession  of  the  premises 
is  obtained,  by  plaintiff  upon  execution ;  the  defendant  is  entitled  to 
have  the  possession  restored  to  him  by  order  of  the  court,  to  be  en- 
forced by  execution,  if  that  process  can  effect  it,  or  by  punishment 
of  disobedience  of  the  order  as  a  contempt.     [38  N.  Y.,  763;  35 
Id.,  477. J     Supreme   Ct.,  1872,  Dawley  ®.  Brown,  [No.  1,]  43  How. 
Pr.,  17. 

2.  Such  order  of  restoration  to  defendant,  however,  cannot  contain  a 
provision  restraining  the  plaintiff  from  cultivating  or    otherwise 
using  the  premises,  as  an  injunction  can  only  issue,  upon  security, 
&c.,  in  favor  of  a  plaintiff.      [Code  of  Pro.,  §  219;  4  Robt.,  624.] 
Such  an  order,  therefore,  is  utterly  void,  and  the  party  enjoined  can- 
not be  held  liable  for  contempt  in  disobeying  it.    [9  N.  Y.  (5  Sold.), 
266.]    Supreme  Ct.,  1872,  Dawley  ».  Brown,  [No.  2,]  43  How.  Pr.  22. 

EVIDENCE,  38 ;  PARTIES,  9 ;  SPECIFIC  PERFORMANCE,  3. 

EQUITY. 
CLOUD  ON  TITLE,  1 ;  SPECIFIC  PERFORMANCE,  1. 

ERROR. 
1.  A  writ  of  error  upon  a  judgment  rendered  on  an  indictment  for  a 
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capital  offense  does  not  issue  as  a  matter  of  right,  but  only  upon 
its  allowance  by  one  of  the  justices  of  the  supreme  court,  upon 
notice  to  the  attorney  general  or  to  the  district  attorney  of  the 
county  where  the  conviction  was  had.  Supreme  Gt.  Chamb.,  1872, 
People  v.  Kogers,  Ante,  370. 

2.  An  application  for  a  writ  of  error  and  stay  of  proceedings  may  in 
the  discretion  of  the  judge  be  entertained  before  the  bill  of  ex- 
ceptions has  been  settled.     Ib. 

3.  A  decision  adverse  to  an  application  for  a  writ  and  stay  in  criminal 
cases,  does  not  preclude  subsequent  applications  to  other  judges. 
It  is  not  res  adjudicata.     75. 

4.  The  allowance  of  the  writ  in  a  capital  case  is  a  judicial  power,  the 
exercise  of  which  depends  not  on  the  discretion  of  the  judge,  but 
upon  the  particular  case  out  of  which,  such  power  arises.     Before 
allowing  the   writ,    the  judge  should   be   satisfied    that  there  is 
probable  cause,  at  least,  to  believe  that  the  appellate  court  would 
reverse  the  judgment.     Ib. 

5.  The  judge  cannot  consider  any  alleged  error  to  which  no  excep- 
tion was  taken.    Ib. 

ESTOPPEL. 

The  principle  that  one  cannot  stand  by  in  silence  when  he  knows  that 
another  is  acting  upon  an  erroneous  state  of  facts,  and  thereafter 
claim  the  benefit  of  the  correct  state  of  facts,  if  sueh  claim  will 
tend  to  the  injury  of  the  other  person, — applied  to  the  case  of  a 
mortgage  on  an  entire  tract,  which  tract  had  subsequently  been 
divided,  and  payments  made  on  the  mortgage  by  one  of  the  parties, 
and  thereafter  parts  of  the  land  were  sold  on  foreclosure.  Com.  of 
App.,  1872,  Erie  Co.  Savings  Bank  ».  Roop,  48  2V.  7".,  292. 
EXECUTION,  3 ;  FORMER  ADJUDICATION,  2. 

EVIDENCE. 

1.  This  country  being  once  a  part  of  the  British  empire,  the  courts 
of  this  country  take  judicial  notice  that  the  common  law  was  in 
force  within  her  dominions  at  the  time  of  our  separation.  And 
they  presume,  also,  that  the  law  remains  unchanged  in  the  absence 
of  proof  to  the  contrary.  The  general  rule  is  [Mill.  Louis.,  541,  3 
ed.  358],  that  if  the  court  has  no  means  of  information  as  to  what 
the  law  of  another  country  or  State  is,  it  will  act  upon  its  own  laws. 
But  if  such  country  once  constituted  part  of  the  same  kingdom  or 
government  with  that  where  the  court  sits,  and  they  were  governed 
by  the  same  laws,  the  court  will  take  judicial  notice  of  the  laws 
which  prevailed  before  their  separation,  as  matters  of  public 
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history,  and  presume  them  unchanged,  till  the  contrary  be  shown. 
Supreme  Ct.,  1861,  Stokes  v.  Macken,  62  Barb.,  145. 

2.  It  seems,  that  in  an  action  concerning  an  assessment  for  a  local  im- 
provement and  the  abatement  of  a  nuisance,  the  court,  if  held  at 
the  place  where  the  cause  of  action  arises,  may  take  notice  of  the 
localities  affected.  ^Buffalo  Superior  Ct.,  1870,  Buffalo  Union  Iron 
Works  v.  City  of  Buffalo,  Ante,  141. 

3.  The  declarations  of  one  member  of  a  firm  are  not  evidence  to 
prove  a  partnership  against  another  member,  nor  can  the  declara- 
tions of  an  individual  agent  of  one  member  be  used  for  that  pur- 
pose against  either.     Ct.  of  App.,  1872,  Hoppock  v.  Moses,  43  How. 
Pr.,  SOI. 

4.  On  a  final  accounting  by  an  executor,  evidence  of  the  declarations 
of  the  testator,  against  the   executor,  in  reference   to  their   own 
private  busines,  tending  to  charge  the  executor  with  indebtedness 
to  the  estate, — Held,  to  be  inadmissible.    Supreme  Ct.,  1762,  Everts 
«.  Everts,  62  Barb.,  577. 

5.  On  the  question  of  a  gift,  between  the  donee  and  the  representa- 
tives of  the  donor,  the  declarations  of  the  donor  are  admissible. 
[1  Cow.  &  Hill's  Notes,  646,  656;  7  Hill,  361 ;  1  Greenl.  Ev.,  §  189.] 
Supreme  Ct.,  1S62>  Hackney  v.  Vrooman,  62  Barb.,  650. 

6.  In  an  action  of  trespass,  declarations  of  a  former  occupant  under 
whom  a  party  claimed, — Held,  admissible  to  characterize  his  pos- 
session although  the  party  had  pleaded  title  generally  without  show- 
ing that  it  was  adverse.     Com.  of  App.,  1872,  Morss  v.  Salisbury,  48 
N:  F.,  636. 

7.  When  the  courts  require  confessions  to  be  supported  by  collateral 
facts,  those  facts  must  be  such   as  tend  to   prove  the  adultery 
charged  in  the  bill,  not  unimportant  facts  having  no  direct  connec- 
tion with,  nor  bearing  on  the  issue  between  the  parties.     Supreme 
Ct.,  1861,  Lyon  v.  Lyon,  62  Barb.,  138. 

8.  To  prove  the  insanity  of  the  prisoner,  evidence  that  his  mother 
spoke  of  him,  from  childhood,  as  diseased  in  mind,  and  that  in  the 
family  he  was  called  crazy,  is  hearsay,  and  inadmissible.     Such 
declarations  are  competent  only  when  made  in  the  presence  of  the 
person  to  whom  they  relate,  and  then  only  for  the  purpose  of  show- 
ing the  manner  in  which  he  received  them.     Supreme  Ct.,  1872, 
People  v.  Montgomery,  Ante,  207. 

9.  The  statements  of  a  prisoner  in  reference  to  a  crime  are  not  deprived 
of  a  voluntary  character  by  the  fact  that  they  were  made  while  he 
was  in  custody,  under  arrest  for  the  offence.     Ib. 

10.  The  prisoner's  declarations,  shortly  after  the  act,  of  his  want  of 
memory  of  the  transaction,  are  not  admissible.     Ib. 

11.  In  an  action  for  indecent  assault  and  battery,  where  vindictive 
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damages  are  claimed  for  mental  suffering,  the  plaintiff's  acts  which 
are  not  a  part  of  the  res  gesta,  not  occurring  at  the  time  of  the  in- 
decent acts  complained  of,  are  not  admissible  evidence.  She  cannot 
prove  her  own  acts  at  a  period  subsequent  to  and  somewhat  remote 
from  the  time  of  the  alleged  injury,  as  evidence  of  mental  suffering, 
nor  can  any  one,  especially  if  not  an  expert,  give  an  opinion  as  to 
such  mental  suffering.  Supreme  Ct.,  1871,  Ford  v.  Jones,  62  Barb., 
484. 

12.  An  entry  was  made  upon  the  journal  of  a  bank,  in  the  regular 
course  of  business,  charging  certain  mortgages  held  by  the  bank  to 
the  president  and  principal  stockholder,  who  was  the  mortgagor, 
against  a  credit  to  him  of  a  larger  amount  appearing  upon  the 
books  of  the  bank.     The  bookkeeper  who  made  the  entry  had  no 
knowledge  of  the  transaction.     The  bank  subsequently  transferred 
the  mortgages  to  a  bona  fide  purchaser  for  their  face,  the  president 
and  the  bank  representing  them  to  be  wholly  unsatisfied  and  valid 
liens.    In  an  action  by  a  subsequent  incumbrancer  to  remove  the 
liens  of  the  mortgages, — Held,  that  the  entry  alone,  unsupported 
by  evidence  of  its  adoption  by  the  mortgagor  and  the  bank,  was 
insufficient  to  prove  payment  of  the  mortgages,  and  the  subsequent 
negotiation  of  them  rebutted  the  inference  of  acquiesence  or  adop- 
tion.    Com.  of  App.,  1872,  Whitehouse  v.  Bank  of  Cooperstown,  48 
N.  Y.,  239. 

13.  In  an  action  to  recover  money  received,  entries  in  a  memorandum 
book  made  by  plaintiff's  deceased  wife  are  not  evidence  to  charge 
defendant  with  the  receipt  of  the   money.     Supreme   Ct.,  1871, 
Miller  v.  Clark,  5  Lans.,  388. 

14.  A  memorandum  in  the  handwriting  of  a  physician  and   surgeon, 
in  an  account  book  kept  by  him,  of  the  time  a  child  was  born,  at 
whose  birth  he  attended,  cannot  be  received  as  evidence  of  the 
time  of  the  birth,  after  the  death  of  the  physician,  unless  it  is  sus- 
tained by  proof  of  its  truth.     Supreme  Ct.,  1871,  Matter  of  Paige, 
62  Barb.,  476. 

15.  Parol  evidence  that  a  certain  matter  does  not  appear  by  books  not 
produced  upon  a  trial,  or  shown  to  have  been  lost,  is  wholly  in- 
competent.    Supreme  Ct.,  1872,   Sullivan  v.  Warren,  43  How.  Pr., 
188. 

16.  On  the  question  of  the  genuineness  of  signature,  papers  conceded 
to  be  genuine,  but  not  put  in  evidence  for  any  other  purpose,  can- 
not be  received  for  the  purpose  of  comparison.   Com.  of  App.,  1872, 
Randolph  v.  Loughlin,  48  N.  Y.,  456. 

17.  Evidence  of  simulated  handwriting.     Kowing  ».  Manley,  Ante, 
276,  290. 

18.  A  certificate  of  deposit  Issued  by  a  bank  is  not  a  cdntract, 
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within  the  rule  excluding  parol  testimony  to  explain  it.      Com.   of 
App.,  1872,  Hotchkiss  v.  Mosher,  48  N.  Y.,  478. 

19.  Evidence  of  the  circumstances  under  which  the  contract  was 
made,  of  the  relation  of  the  parties  and  of  the  usage  of  the  trade 
is  admissible  to  show  the  meaning  of  the  words  "  his  crop  of  flax," 
in  a  contract  for  the  sale  of  flax  between  dealers  in  the  article. 
Supreme  Ct.,  1871,  Goodrich  v.  Stevens,  5  Lans.,  230. 

20.  If  a  sworn  copy  of  a  lost  contract  is  given  in  evidence,  it  is  of  as 
high  degree  of  proof  as  the  original,  and  parol  evidence  to  vary  it 
is  inadmissible.     Com.  of  App.,  1872,  Reed  ».  United  States  Express 
Co. ,48  N.  7.,  462. 

21.  The  rule  [42  N.  Y.,   146],  that  the  affidavits  of  foreclosure  are 
only  presumptive  evidence  of  the  facts,  and  any  person,  unless  it 
be  the  mortgagee,  or  those  claiming  under  him,  may  controvert  them 
by  parol  evidence, — applied.    Supreme  Ct.,  1872,  Mowry  v.  Sanborn, 
62  Barb.,  223. 

22.  Opinion  of  witness  as  to  amount  of  damages,  not  evidence.     [2 
N.  Y.,  514.]     Green  v.  Plank,*  48  N.  7".,  £69. 

23.  A  receipt  for  the  property  sold,  given  by  the  agent  of  a  railroad 
company  to  the  sellers,  is  no  evidence  of  a  delivery,  in  an  action 
against  the  buyer,  for  goods  sold  and  delivered,  unless  the  sellers 
show  that  they  were  authorized  by  the  buyer  to  send  the  property 
to  him  by  that  railroad  company.     Supreme  Ct.,  1872,  Everett  v. 
Parks,  62  Barb.,  9. 

24.  Under  an  agreement  to  pay  a  royalty  on  all  sales  of  certain  imple- 
ments made  by  defendants,  and  to  render  an  account  of  such  sales, 
proof  by  plaintiff  that  defendants  had  made   and  shipped  large 
quantities  of  such  implements,  and   that  no  account  of  sales  had 
been  rendered,  is  sufficient  to  put  defendants  on  their  defense.    Su- 
preme Ct.,  1872,  Marsh  v.  Dodge,  5  Lans.,  541. 

25.  Evidence   to  establish   a  waiver  of   a   strict  performance   of  a 
builder's  contract, — deemed  insufficient.     Crane  v.  Knubel,  43  How. 
Pr.,  389. 

26.  In  an  action,  of  conversion  to  recover  from   defendant  the  value 
of  plaintiffs  goods  purchased  by  defendants  from  the  thief, — Held, 
that  the  plaintiff  might  show  the  arrest,  conviction  and  imprison- 
ment of  the  thief  for  the  theft  proved,  to  account  for  his  non-pro- 
duction as  a  witness,  and  as  strengthening  the  evidence  of  the 
larceny.     Supreme  Ct.,  1872,  Pease  v.  Smith,  5  Lans.,  519. 

27.  On  a  question  of  false  representations  in  a  sale,  the  party,  when 
testifying  as  a  witness,  cannot  be  asked  if  he  intended  anything 
more  than  to  give  his  opinion.    Waugh  v.  Fielding,*  48  N.  Y.,  681. 

*  No  written  opinion  reported. 
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28.  In  an  action  for  alleged  fraud  in  the  purchase  of  a  suit  of  clothes 
by  false  and  fraudulent  representations  by  defendant  that  he  was 
a  law  partner  of  one  M.,  evidence  that  M.'s  office  register,  and  the 
papers  in  the  county  clerk's  office  did  not  show  the  existence  of  a 
partnership  at  the  time,  is  insufficient  to  establish  the  fact  of  the 
alleged  fraud.    Supreme  Ct.,  1872,  Sullivan  v.  Warren,  43  How.  Pr., 
188. 

29.  Fraud  must  be  established  by  clear  and  substantial  evidence.     It 
is  not  to  be  inferred,  but  must  be  proved,  and  will  not  be  allowed 
to   be  made  out   from  mere   conjecture,  or  loose  inference  from 
ambiguous  and  inconclusive  circumstances,  which  are  as  consistent 
with  honesty  as  with  falsehood.     Ib. 

30.  Negligence  is  not  presumed ;  and  where  a  defect  in  a  structure  is 
a  cause  of  injury, — e.  g.,  the  case  of  the  bottom  of  a  canal-boat 
having  some  projection  which  catches  upon  the  tow  lines  of  other 
boats, — it  will  not  be  presumed,  without  evidence,  that  the  defect 
had  continued  so  long  as  to  charge  defendant  with  notice  of  its 
existence.     Supreme  Ct.,  1861,  Sherman  v.  Western  Transportation 
Co.,  62  Barb.,  150. 

31.  A  horse  strayed  on  to  a,  railroad,  and  was  killed,  and  the  fence, 
which  it  was  the  company's-  duty  to  maintain,  was  found  broken 
down  at  the  point  where  he  passed.     Held,  that  in  the  absence  of 
evidence,  it  could  not  be  presumed  that  the  fence  was  defective 
before  the  horse  broke  over.     Supreme  Ct.,  1855,  Olrnsted  v.  Water- 
town  &  Rome  R.  R.  Co.,  cited  in  62  Barb.,  158. 

32.  Of  the  general  rule  which  allows  marriage  to  be  proved  by  evi- 
dence of  cohabitation,  &c.,  and  the  exceptions  in  case  of  actions  for 
crim.  con.,  and  indictment  for  bigamy,  actions  for  annulling  the 
marriage  contract  by  reason  of   force,  fraud,  or  adultery,  for  a 
limited    divorce   and   an  indictment   for  lascivious    cohabitation 
between  parties  one  of  whom  is  married,  &c.     Supreme  Ct.,  1862, 
Rockwell  v.  Tunnicliff,  62  Barb.,  408. 

33.  In  an  action  for  slander  uttered  to  A.,  and  causing  special  dam- 
age, evidence  of  defendant's  repetition  of  the   charge  to  a  third 
person  is  admissible  on  the  question  of  malice.     Com.  of  App., 
1872,  Bassell  v.  Elmore,  48  N.  Y.,  561. 

34.  Where  the  plaintiff's  character  for  chastity  is  directly  in  issue 
upon  the  question  of  damages  in  an  action  for  indecent  assault  and 
battery,  proof  of  previous  specific  acts  of  lewduess  is  admissible  in 
mitigation  of  damages;  and  it  is  an  error  to  rule  that  the  plaintiff's 
character  for  chastity  can  only  be  impugned  by  proof  of  general 
reputation.     Supreme  Ct.,  1871,  Ford  v.  Jones,  62  Barb.,  484. 

85.  In  an  action  for  damages  for  injuries  to   the  person,  it  is  com- 
petent for  plaintilf  to  show  that  the  injuries  were  permanent.     Su- 
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preme   Ct.,    1862,  Matteson  v.  N.  T.   Central  R.  R.  Co.,  62  Barb., 
364. 

36.  The  price  paid  for  property  on  a  private  sale  by  one  purchaser  to 
a  person  not  a  party  to  the  action,  is  not  competent  evidence  upon 
the  question  of  the  value  of  the  property.     Supreme  Ct.,  1871,  Roe 
v.  Hanson,  5  Lans.,  304. 

37.  Evidence  as  to  the  compensation  to  be  paid  by  plaintiff  to  her 
attorney  in  a  suit  against  a  railroad  company  for  negligence  is  im- 
proper,  and  its  admission   against    plaintiff's  objection  will    be 
ground  for  reversal.     Supreme  Ct.,  1871,  Cook  v.  N.  Y.  Central  R. 
R.  Co.,  5  Lans.,  401. 

38.  A  purchaser  at  a  sale  in  foreclosure  by  advertisement  may,  in  an 
action  of  ejectment,  be  permitted  on  the  trial,  to  prove  by  witnesses 
or  by  a  new  affidavit,  that  the  mortgagors  resided  at  the  place  to 
which  the  notice  of  sale  was  directed  to  them,  when  it  was  so 
directed.     Supreme  Ct.,  1872,  Mowry  «.  Sanborn,  62  Barb.,  223. 

39.  Evidence  of  acts  done  by  prisoner  and  others  can  be  excluded  as 
incompetent  to  show  want  of  premeditation,  but  evidence  of   the 
same  acts  by  prisoner  alone,  admitted.     Supreme  Ct.  Chamb.,  1872, 
People  v.  Rogers,  Ante,  370. 

40.  In  order  to  prove  that  prisoner  had  an  intention  to  kill  deceased 
it  is  not  necessary  to  show  that  any  process  of  reasoning  on  the 
subject  passed  through  prisoner's  mind.     The  inference  of  intent  to 
kill  is  to  be  drawn  by  the  jury  from  the  facts  of  the  case,  and  may 
arise  from  the  use  of  a  deadly  weapon,  directed  at  a  vital  part  of 
the  body,  &c.     /&. 

CHIMES,  1,  2;  DAMAGES,   13;  DIVORCE,  1;  INDICTMENT;  JUDGMENT, 

1 ;  JUSTICES'  COURT,  9 ;  NEW  TRIAL,  5 ;  PARTITION,   3 ; 

PLEADING,  5,  6 ;  PROMISE  OF  MARRIAGE,  2,  4 ; 

RAILROAD  COMPANY,  2;  SLANDER,  2; 

TRIAL,  11, 19,  20;  VARIANCE; 

WILL,  2;  WITNESS,  6, 8. 

EXAMINATION  OP  PARTY. 

1.  A  defendant  in  an  action,    upon  examination   before  a  county 
judge,  under  sections  390  and  391  of  the  Code  of  Procedure,  is 
bound  to  answer  all  questions  which  relate  confessedly  to  the  issues 
involved, — either  to  the  affirmative  claim  made  in  the  plaintiff's 
complaint,  or  to  the  defense  interposed  by  defendant, — or  which 
the  judge  shall  determine  relate  to  the  issues  raised  by  the  plead- 
ings.    [16  Abb.  Pr.,  188;  32  N.  Y.,  127.]     Supreme   Ct.  3p.   T., 
1872,  Mudge  v.  Gilbert,  43  How.  Pr.,  219. 

2.  The  summons  for  the  examination  of  a  party  before  trial,  pro- 
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vided  for  by  section  391  of  the  Code  of  Procedure,  cannot  be  made 
returnable  in  less  than  five  days,  except  by  special  order,  -which 
must  be  served  on  the  party's  attorney.  N.  T.  Com.  PI.  Sp.  T., 
1872,  Thaule  v.  Ritter,  Ante,  439. 

3.  Notice  of  the  examination  must  also  be  given  to  the  party's  attor- 
ney.    Ib.      , 

4.  In  a  summons  signed  by  a  judge  of  the  court  for  the  examination 
of  a  party  under  section  391  of  the  Code,  it  is  irregular  to  insert  a 
notice  that  if  the  party  fail  to  appear  his  answer  will  be  stricken 
out.    Ib. 

5.  Npr  on  the  party's  failure  to  appear,  after  service  on  him  of  such 
a  summons,  can  an  order  be  granted  by  the  judge  ex  parte,  striking 
out  his  pleading.     Ib. 

EXCEPTION. 

An  exception  does  not  lie  to  the  refusal  of  the  court  to  issue  an 
attachment  to  compel  the  attendance  of  a  juror  summoned  who 
does  not  appear.     Supreme  Ct.  Chamb.,  Foster's  Case,  Ante,  372,  note. 
TBIAL,  22. 

.EXECUTION. 

1.  A  deputy  sheriff  by  consent  of  the  attorney  and  the  county  clerk, 
took  frcm  the  latter  an  execution  which  had  been  returned,  erased 
the  return  and  made  a  levy  and  sale, — Held,  that  as  the  amend- 
ment might  have  been  allowed  by  the  court,  the  process  was  not 
void,  but  only  irregular.     Hence   the  sheriff  was  liable  for  the 
money  received  by  the  deputy  thereon.     Com.  of  App..  1871,  James 
v.  Gurley,  48  N.  T.,  163. 

2.  A  levying  and  taking  possession  by  the  sheriff  of  insured  property, 
for  which  the  insured   were  bound  to  provide  a  watchman,  will 
not  relieve  them  from  so  doing,  where  they  are  not  prevented  by 
the  sheriff.     Supreme  Ct.,  1871,  First  National  Bank  of  Ballston 
Spa  v.  Ins.  Co.  of  N.  A.,  5  Lans.,  203. 

3.  An  execution  was  levied  on  chattels  which  were  subject  to  a  mort- 
gage to  plaintiff,  and  the  execution  creditor  bought  the  property  at 
the  sale,  the  constable  having  previously  announced,  with  his  con- 
sent, that  the  sale  was  subject  to  the  mortgage,  and  that  the  pur- 
chaser would  have  to  comply  with  its  conditions.     Held,  that  the 
purchaser  was  not  thereby  made  liable  for  the  mortgage  debt;  and 
that  evidence  that  he  subsequently  sold  the  property  for  more  than 
enough  to  pay  the  mortgage,  was  not  admissible.     Com.  of  App.t 
1872,  Hamill  t>.  Gillespie,  48  N.  T.,  556. 
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4.  An  [vorreernent,  made  with  a  sheriff  by  a  person  interested  5n  prop- 
erty levied  on,  that  if  the  former  will  delay  a  sale  of  such  property, 
he  will  pay  and  discharge  the  .judgments  and  satisfy  the  execution, 
and  will  indemnify  and  save  the  sheriff  harmless  for  all  loss,  costs, 
damages  and  expenses  that  he  may  sustain  or  suffer  in  consequence 
of  such  delay,  is  illegal  and  void.     Supreme  Ct.,  1862,  Perkins?;. 
Proud,  62  Barb.,  420. 

5.  Plaintiff  in  an  execution  is  liable  after  tender  of  the  damages, 
costs  and  sheriff's  fees,  for  directing  a  sale  of  the  defendant's  lands 
or  goods.     Supreme  Ct.,  1871,  Tiffany  v.  St.  John,  5  Lans.,  153. 

6.  If  a  bailee  refuses  to  deliver  the  goods  to  the  bailor  on  the  ground 
that  there  are  adverse  claimants,  and,  after  a  reasonable  time  for 
inquiry  has  elapsed,  and  the  owner  has  offered  a  satisfactory  bond 
of  indemnity,  still  refuses,  and  does  not  bring  an  action  of  inter- 
pleader,   he   is   guilty  of  a   conversion;    and   the   fact   that  sub- 
sequently the  property  was  seized  and  sold  by  a  sheriff  under  an 
execution  against  a  third  person  is  no  defense,  nor  does  it  mitigate 
the  damages,  even  though  the  sheriff  held  at  the  same  time  an  ex- 
ecution against  the  owner  of  the  property.     Com.  of  App.,  1871, 
Ball  v.  Liney,  48  N.  Y.,  6. 

CHATTEL  MORTGAGE;   SHERIFF,  1,2,  7;  SUPPLEMENTARY  PROCEED- 
INGS, 2. 

EXECUTOES  AND  ADMINISTRATORS. 

1.  An  executor  residing  in  another  State  who  necessari'y  comes  to 
this  State  to  prove  the  will,  was  allowed  on  settlement  of  his  ac- 
count, the  expenses  of  the  journey,  including  board,  it  appearing 
that  testator  must  have  known  the  journey  would  be  necessary.   Un- 
necessary journeys,  not  allowed  for.    Everts  v.  Everts,  62  Barb.,  577. 

2.  An  executor  is  prima  facie  chargable  for  a  debt  alleged  to  be 
owing  by  him  to  the  estate  ;  but  it  is  competent  for  him  to  show 
the  claim  to  be  unfounded.     Supreme  Ct.,  1862,  Everts  v.  Everts,  62 
Barb.,  577. 

3.  On  the  death  of  a  tenant  who  has  sublet  a  part  of  the  premises, 
if  the  executors  or  administrators  take  possession  and  receive  rent, 
they  become  personally  liable  for  the  rent,  and  if  the  rents  under 
the  sublease  received  by  them  are  not  sufficient  to  pay  the  rent  due 
landlord  of  the  decedent  this  is  matter  of  defense  to  be  shown  by 
them.     Com.  of  App.,  1872,  Miller  v.  Knox,  48  N.  Y.,  232. 

'4.  Anexed  to  a  valid  bequest  in  trust  for  infants  was  a  direction  that 
the  executrix  accumulate  the  interest  during  her  own  lifetime,  and 
upon  her  death  that  the  fund  be  divided.  Held,  on  the  expiration 
of  the  minority  of  the  infants,  that  the  direction  to  accumulate 
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was  thereafter  invalid  ;  and  that  they,  as  the  parties  entitled  to  the 
next  eventual  estate,  were  entitled  to  all  subsequent  interest,  and 
could  compel  the  executrix  to  account  therefor  in  a  surrogate's 
court ;  but  that  interest  received  during  the  minority  should  remain, 
in  the  executrix's  hands  as  principal  to  be  divided  at  her  death. 
Supreme  Ct.,  1871,  Robison  v.  Robison,  5  Lans.,  165. 
5.  The  title  of  a  purchaser  in  good  faith  from  an  executor,  of  per- 
sonal property  belonging  to  the  estate, — e.  g.,  bank  stock, — is  not 
affected  by  the  fact  that  the  transfer  is  made  by  him  in  violation  of 
his  duty.  Com.  of  App.,  1872,  Leitch  v.  "Wells,  48  N.  F.,  585. 

ABATEMENT,  1 ;  COSTS,  9 ;  EVIDENCE,  4 ;  SURROGATE'S  COURT,  3. 

FALSE  PRETENSES. 

The  prisoner,  being  informed  by  the  owner  of  a  patent  that  he  would 
sell  it  for  three  thousand  dollars,  told  him  that  he  must  ask  twelve 
thousand  dollars,  so  that  he  [the  prisoner]  could  make  something  by 
selling  it.  The  prisoner  then  represented  to  the  prosecutor,  with 
whom  he  negotiated  for  a  sale  of  an  interest,  that  the  owner  would 
probably  ask  twelve  thousand  dollars.  On  applying  to  the  owner 
of  the  patent  he  did  ask  twelve  thousand  dollars  ;  and  the  prisoner 
by  pretending  to  become  a  joint  purchaser  with  the  prosecutor, 
induced  the  prosecutor  to  give  his  promisory  notes  for  six  thousand 
dollars,  and  pretended  to  give  his  obligation  for  a  similar  amount. 
The  seller  of  the  patent  afterward  canceled  the  prisoner's  notes, 
and  gave  the  prisoner  half  of  the  prosecutor's  notes.  Held,  that  as 
the  only  representations  as  to  price  made  at  the  time  of  the  sale, 
were  those  made  by  the  seller  himself,  in  demanding  twelve  thou- 
sand dollars,  an  indictment  against  the  prisoner  for  false  pretenses 
could  not  be  sustained,  though  it  might  be  otherwise  of  an  indict- 
ment for  conspiracy.  Supreme  Ct.,  1872,  Scott  «.  People,  62 
Barb.,  62. 

FINDING. 
REFERENCE,  3,  4 

FORECLOSURE. 

1.  The  inchoate  right  of  dower  of  the  wife  of  the  owner  of  premises, 
subject  to  a  mortgage  for  purchase  money,  given  before  the  pur- 
chase, cannot  be  extinguished  by  foreclosure  by  advertisement, 
without  service  of  notice  upon  her,  and  making  her  a  party  to  the 
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proceedings  of  foreclosure  by  advertisement  under  the  statute. 
Service  on  her  husband  is  not  enough.  [2  Bosw.,  524;  23  Barb., 
125.]  Supreme  Ct.  Sp.  T.,  1872,  Northrup  v.  Wheeler,  43  How.  Pr., 
122. 

2.  A  widow  who,  upon  an  application  for  surplus  moneys  arising  from 
a  sale  under  a  judgment  of  foreclosure,  accepts  a  gross  sum  in 
satisfaction  of  her  dower  right,  is  not  chargeable  pro  rata,  with  the 
legal  commissions  and  charges  of  the  city  chamberlain  for  receiv- 
ing and  paying  out  the  money,  nor  with  the  referee's  fees  and  costs 
of  proceedings  upon  the  application,  but  is  entitled  to  the  whole 
sum  found  due,  free  of  all  charges,  costs,  &c.     Supreme  Ct.  Sp.  T., 
1872,  Campbell  v.  Erving,  43  How.  Pr.,  258. 

3.  A  foreclosure  by  advertisement  is  not  necessarily  rendered  void  by 
the  claiming  of  a  larger  sum  as  due,  in  the  notice,  than  was  or 
could  have  been  due,  on  the  mortgage.     Supreme  Ct.,  1872,  Mowry 
v.  Sanborn,  62  Barb.,  223. 

4.  In  a  notice  of  sale  in  a  statutory  foreclosure,  a  false  statement  of 
matters  not  required  to  be  stated,  even  though  it  be  of  matters 
calculated  to  mislead  and  prevent  bidding,  does  not  render  the  notice 
defective,  when  the  false  statement  is  made  by  mistake,  and  cor- 
rected before  it  could  be  presumed  to  influence  persons  desiring  to 
bid.     Supreme  Ct.,  1871,  Hubbell  v.  Sibley,  5  Lam.,  51. 

5.  It  is  not  necessary  to  state  in  such  notice  the  length  of  time  a 
lease,  subject  to  which  the  premises  are  to  be  sold,  has  to  run.    1  b. 

6.  The  proceeding  is  not  invalidated,  as  to  judgment  creditors  who 
have  been  served  with  notice  of  sale  by  a  failure  to  serve  notice  on 
certain  other  judgment  creditors.    Ib. 

7.  Nor  by  a  failure  to  serve  notice  on  the  wives  of  the  mortgagors.   75. 

8.  The  mortgagee  or  his  assignee  may  advertise  and  sell.     Ib. 

9.  He  may  sell  in  gross  although  at  the  time  of  the  sale  the  premises 
have  been  subdivided  into  lots.     Ib. 

10.  A  foreclosure  and  sale  are  not  void  because  the  affidavit  of  service 
of  notices  on  the  mortgagors,  by  mail,  was  on  information  and 
belief,  only,  as  to  their  place  of  residence ;  where  it  is  not  proved 
that  the  mortgagors  failed  to  receive  such  notices,  or  that  they  did 
not  reside  at  the  place  mentioned  in  the  affidavit,  at  the  time  the 
notices  were  mailed  to  them  directed  to  that  place.     Supreme  Ct., 
1872,  Mowry  v.  Sanborn,  62  Barb.,  223. 

11.  So  an  error  in  the  date  of  the  year,  in  the  copy  of  the  notice  of  sale 
delivered  to  the  county  clerk,  will  not  vitiate  the  sale,  where  the 
error  may  be  corrected  from  entries  made  by  the  clerk  at  the  time. 
Ib. 

12.  An  agreement  to  abstain  from  bidding  at  a  foreclosure  sale  void 
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as  against  public  policy.     Com.  of  App.,  1872,  Brackett  v.  Wyman,* 
48  N.  Y.,  667. 
ESTOPPEL;  EVIDENCE,  21,  38;  LOAN  COMMISSIONERS;  PARTIES,^!. 

FOREIGN  CORPORATION. 
JURISDICTION,  4. 
FORFEITURE. 

DOWER. 
FORMER  ADJUDICATION. 

1.  An  action  upon  a  bond  given  to   overseers  of  the  poor,   as  in- 
demnity for  necessary  expenses  of  supporting  a  poor  person,  and  a 
recovery  for  such  expenses  up  to  a  certain  period,  is  no  bar  to  a 
second  action  to  recover  expenses  of  subsequent  support,  where,  in 
first  action,  damages  for  an  entire   breach   were  not  recovered. 
[PARKER,  J.,  dissented.]     Supreme  Ct.,  1871,  Turner  v.  Hadden, 
62  Barb.,  480. 

2.  A  party  personally  served,  and  who  appeared,  but  suffered  judg- 
ment by  default,  in  an  action  for  interest, — Held  estopped  from 
pleading  usury  in  an  action  for  the  principal.*  Newton  v.  Hook,  48 
N.  Y.,  676. 

3.  A  landlord,  who,  as  a  creditor  in  the  surrogate's  court,  withdrew 
on  finding  the  estate  insolvent, — Held,  not  precluded  by  the  sub- 
sequent decree  of  the  surrogate,  from  bringing  an  action   against 
the  executors  and  administrators  on  their  personal  liability.     Com. 
of  App.,  1872,  Miller  v.  Knox,  48  N.  Y.,  232. 

ERROR,  3. 

FRAUD. 

CAUSE  OF  ACTION  ;  HUSBAND  AND  WIPE,  4. 
GUARDIAN  AD  LITEM. 

Where  the  position  of  guardian  of  an  infant  plaintiff  was  assumed  by 
an  infant  in  full  belief  that  he  was  of  age,  and  defendant  moved  to 
dismiss  the  complaint  and  action,  the  plaintiff  was  allowed,  upon 
terms,  and  on  showing  that  the  irregularity  was  unintentional, 
and  that  the  proceedings  were  taken  in  good  faith,  to  procure  the 
appointment  of  a  competent  guardian,  nunc  pro  tune,  without  pre- 
judice to  proceedings  already  had.  [10  Abb.  Pr.,  424;  8  Id.,  33; 

*  No  written  opinion. 
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8  Id.  U.  S.,  223.]     Buffalo  Superior  Ct.   Sp.  T.,  1872,  Wolford  v. 
Oakley,  48  How.  Pr.,  118. 

JUBISDICTTON,  7. 

GUARDIAN  AND  WARD. 

1»  A  guardian,  being  obliged  by  statute  to  render  annual  accounts, 
he  may  be  allowed  full  commission  on  each  annual  account  rendered 
to  him  ;  and  at  his  final  accounting  may  be  allowed  interest  on  the 
ba'ances  due  him  on  his  annual  accounts.  Ct.  of  App.,  1872, 
Morgan  v.  Hannas,  Ante,  361;  reversing,  in  effect,  39  Barb.,  20. 

2.  The  compensation  of  guardians  is  the  same  as  that  of  executors 
and  administrators,  as  modified  ~by  the  act  of  1863.     Supreme    Ct. 
Sp.  T.,  1872,  Foley  v.  Egan,  Ante,  361,  note. 

3.  A  guardian  on  turning  over  the  estate  and  its  investments  to  his 
successor  in  the  trust,  is  not  entitled  to  commissions  on  such  in- 
vestments as  were  made  by  his  predecessor,   and  have  not  been 
necessarily  or  properly  changed.     1 1. 

4.  The  guardian  of  a  minor  cannot  be   allowed   any  compensation 
beyond  his  statutory  commissions  for  services  rendered  the  estate, — 
not  even  for  his  personal  services  as  a  mechanic  in  making  repairs 
to  the   buildings   on  the  estate.     Ct.  of  App.,  1872,   Morgan  v. 
Hannas,  Ante,  361 ;  reversing,  in  effect,  39  Barb.,  20. 

5.  The  rule  is  the  same  although  the  services  are  performed  by  the 
guardian  under  the  direction  of  the  surrogate  or  by  a  rule  of  court, 
or  by  the  provisions  of  statute.    Ib. 

HIGHWAY. 
MUNICIPAL  CORPOKATION,  2. 

HOMICIDE. 

The  characteristics  of  manslaughter  as  distinguished  from  murder  are : 
!.•  Absence  of  intent  to  kill;  and,  2.  Using  the  means  of  death 
while  in  the  heat  of  passion.  Supreme  Ct.  Chamb.,  People  v. 
Rogers,  Ante,  370. 

HUSBAND  AND  WIFE. 

1.  That  the  provision  in  section  2  of  Laws  of  1860,  ch.  90,  authorizing 
a  married  woman  to  perform  any  labor  or  services  on  her  sole  and 
separate  account,  necessarily  includes  the  right  on  her  part  to  make 
valid  bargains  for  her  labor  and  services,  before  they  are  per- 
formed,— see  Adams  v.  Honness,  62  Barb.,  326. 
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2.  A  husband  having  deposited  with  his  bankers  certain  bonds,  with 
directions  to  deliver  them  only  on  his  written  order,  his  wife  by  a 
forged  order  obtained  the  bonds.  In  a  suit  by  the  husband  against 
his  bankers  to  recover  their  value, — Held,  that  under  the  circum- 
stances, the  possession  of  the  wife  was  not  the  possession  of  the 
husband,  and  that  the  rule  that  a  husband  was  responsible  for  the 
wife's  torts  would  not  prevent  a  recovery.  Ct.  of  App.,  1872,  Kow- 
ing  v.  Manley,  Ante,  276. 

8.  To  render  a  husband  liable  for  a  conversion  committed  by  his  wife 
without  his  being  jointly  concerned,  it  must  appear  that  the  goods 
actually  came  to  his  use.  7&. 

4.  If  a  wife  taking  land  by  a  conveyance,  the  consideration  for  which 
is  paid  by  her  husband  in  fraud  of  his  creditors,  mortgages  to  an 
innocent  mortgagee,  his  lien  will  not  be  impaired  by  a  subsequent 
judgment  declaring  fraudulent  and  void  the  conveyance  to  the 
wife.  Supreme  Ct.,  1871,  Reynolds  v.  Park,  5  Law.,  149.  Com- 
pare Malony  v.  Horan,  12  Alb.  Pr.  N.  8.,  289. 

6.  A  married  woman  conveyed  without  the  husband's  consent,  at  a 
time  when  the  law  required  such  consent,  and  gave  her  bond  for 
the  payment  of  a  mortgage  on  the  land.  Held,  that  there  was  a 
failure  of  consideration  for  the  bond,  and  that  the  remedy  for  defect 
of  title  was  for  damages  only.  Schott  ».  Schwartz,  48  N.  T".,  666.* 
FORECLOSURE,  1 ;  LIMITATIONS,  2 ;  PARTIES,  2. 

INDICTMENT. 

An  indictment  charging  robbery  in  taking  United  States  legal  tender 
notes  and  postal  currency,  is  not  sustained  by  proof  of  the  taking  of 
national  bank  notes  and  fractional  currency  issued  under  the  act  of 
Congress  of  March  3,  1863.  Supreme  Ct.,  1871,  People  v.  Jones,  5 

'    Lans.,  340. 

INFANT. 

UDGMENT,  7 ;  JURISDICTION,  7. ;  NEGLIGENCE,  4. 
INJUNCTION. 

1.  An  injunction  in  favor  of  the  defendant  against  the  plaintiff  is 
not  authorized  by  the  Code;  it  can  only  issue  in  favor  of  a  plain- 
tiff. [Code  of  Pro.,  §  219;  4  liobt.,  624.]  If  a  defendant  desires  to 
restrain  the  plaintiff,  he  must  commence  a  cross  action..  Supreme 
(7«.,  1872,  Dawley  «.  Brown,  [No.  2,]  43  How.  Pr.,  22. 

2.' After  judgment,  and  pending  appeal  therefrom,  the  court  has  no 

*  No  opinion  reported. 
N.  S.— XIII. — 81 
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power  to  grant  an  injunction  in  the  same  action,  and  upon  the 
appellant's  motion,  made  upon  the  same  grounds  as  those  involved 
in  the  judgment,  nor  to  renew  a  preliminary  injunction  previously 
granted  and  dissolved,  in  order  to  stay  an  execution  of  the  judg- 
ment pending  the  appeal.  Ct.  ofApp.,  1870,  Fellows  v.  Heermans, 
Ante,  1. 

3.  An  injunction  as  a  provisional  remedy  can  only  be  granted  in  cases 
provided  for  by  the  Code.     Ib. 

4.  It  is  ministerial,  not  judicial  officers  whom  the  court  has  power  to 
restrain  when  proceeding  illegally  under  a  claim  of  right.    [6  Paige, 
and  cases  there  cited.]     Com.  of  App.,  1872,  Western  R.  R.  Co.  v. 
Nolan,  48  N.  Y.,  513. 

5.  The  rule  that  the  courts  will  not  interfere  by  injunction  to  pre- 
vent the  collection  of  a  tax, —  applied  to  the  assessment  of  a  tax.    Ib. 

6.  Injunctions  granted  ex  parte  are  not  intended  to  have  legal  effect 
for  a  longer  period  than  ten  days,  within  the  spirit  of  section  223 
of  the  Code  of  Procedure,  and  rule  94  of  the  supreme  court.     [42 
How.  Pr.,  242.]    Supreme  Ct.,  1872,  Town  of  Middletown  v.  Rondout 
&  Oswego  R.  R.  Co.,  43  How.  Pr.,  481 ;  affirming  Id.,  144;  S.  C.,  12 
Abb.  Pr.  2f.  8.,  289. 

7.  "Where  most  of  the  substantive  allegations  of  a  complaint   are 
made  upon  information  and  belief,  an  injunction  granted  thereon 
cannot  be  sustained,  even  if  such  allegations  are  not  denied  by  the 
answer.    [7  Paige,  157,160;  Id.,  305,  306;  3  How.  Pr..  129;  Clarke 
Ch.,  172.]    And  where  all  material  equities  are  met  by  denials,  an 
injunction  should  be  dissolved.     [1  Johns.  Ch.,  211 ;  18  How.  Pr., 
158,  186.]     Ib. 

8.  An  undertaking  given  under  section  222  of  the  Code  on  granting 
an  injunction,  and  made  to  secure  the   damages   "  sustained  by 
reason  of  the  injunction,"  does  not  cover  the  expenses  of  an  un- 
successful motion  to  set  aside  the  injunction,  nor  costs,  or  counsel 
fees  or  other  expenses,  of  defending  the  action.    Supreme  Ct.,  1872, 
Allen  v.  Brown,  5  Lans.,  511. 

TRADEMARK,  1. 

INSANE  PERSONS.          , 
CRIMES,  1,  2. 
INSANITY. 

Knowledge  of  right  and  wrong  in  reference  to  the  act  in  question, 
declared  to  be  the  true  test  in  determining  whether  the  accused 
•was  insane  to  such  a  degree  as  to  be  not  criminally  responsible. 
Supreme  Ct.,  1872,  People  v.  Montgomery,  Ante,  207. 


NEW  YORK  :   1873.  483 


JUDGMENT. 


INSURANCE. 

1.  A  condition  in  a  fire  insurance  policy  requiring  the  insured  to 
state  in  his  application  whether  his  property  is  incumbered,  and  if 
so  to  what  amount,  and,  if  the  applicant  has  any  estate  less  than  a 
fee,  the  nature  of  such  estate,  cannot  be  insisted  on  if  the  printed 
form  of  application  furnished  by  the  company  and  on  which  when 
filled  up  by  the  insured,  the  policy  is  issued,  contain  no  questions 
in  regard  to  these  points.     Supreme  Ct.,  1871,  Dohn  v.  Farmers' 
Joint  Stock  Tns.  Co.,  5  Law.,  275. 

2.  It  seems,  that  the  vendor's  lien  for  the  purchase  money  due  on  a 
contract  of  sale  is  not  such  an  incumbrance  as  is  contemplated  in 
such  a  case.    75. 

8.  A  condition  in  a  policy  of  insurance  requiring  the  insured  to 
furnish  proof  of  loss  within  a  time  fixed  after  the  loss  or  damage 
has  occurred,  will  be  waived  by  the  company's  doing  any  acts  which 
may  induce  the  insured  to  postpone  furnishing  his  proofs,  or  if  the 
insurers,  after  the  time  for  furnishing  the  proof  has  expired,  put 
their  resolution  to  contest  the  claim  upon  other  grounds  than  the 
omission  to  furnish  such  proofs.  Ib. 

4.  The  failure  of  a  person  claiming  money  due  on  a  life  insurance 
policy,  to  furnish  proper  preliminary  proofs  is  waived  by  the  com- 
pany, if  it  retains  the  proof  furnished  without  objection.     Supreme 
Ct.,  1871,  Smith  v.  JStna  Life  Ins.  Co.,  5  Lans.,  545. 

5.  Measure  of  recovery  in  equity,  on  an  agreement  to  give  a  policy, 
the  same  as  if  the  action  were  on  a  policy.     Rhodes  v.  Railw.  Pass. 
Ins.  Co.,  5  Lans.,  71. 

EXECUTION,  2. 

JUDGE. 

JURISDICTION,  5. 

JUDGMENT. 

1.  In  an  action,  by  a  widow  to  recover  her  dower,  in  which  infant 
defendants  interposed  the  usual  answer,  submitting  their  rights  to 
the  court, — proof  of  service  of  the  papers,  and  of  the  failure  of  the 
adult  defendants  to  answer,  is  insufficient  to  sustain  a  judgment; 
and  a  purchaser  at  the  sale  under  such  judgment  is  not  bound  to> 
complete  his  purchase.  It  is  only  in  an  action  for  the  recovery  of 
money  only,  that  judgment  upon  a  verified  complaint  may  be  or- 
dered without  any  further  proof  of  its  allegations.  Supreme  Ct. 
Sp.  T.,  1872,  Dwyer  v.  Dwyer,  Ante,  269. 
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2.  The  act  of  1870  (2  Laws  of  1870,  p.  1720,  ch.  717),  authorizing  the 
sale  of  real  estate  in  which  any  widow  shall  be  entitled  to  dower, 
in  satisfaction    thereof, — does  not   dispense  with   proof   of   the 
material  allegations  of  the  complaint.    /&. 

3.  An  action  was  brought  by  a  creditor,  to  set  aside  a  fraudulent 
conveyance,  by  a  judgment  debtor,  and  a  verdict  for  plaintiff  ob 
tained.     The  judgment  was  perfected  some  months  after  the  ver- 
dict was  rendered.     Held,  that  as  the  verdict  was  based  upon  a 
former  unpaid  judgment  in  favor  of  plaintiff,  the  judgment  setting 
aside  the  conveyance  established  the  fact  that  the  first  judgment 
was  unpaid,  when  such  verdict  was  rendered.     The  adjudication 
dates  from  that  time,  and  the  entry  of  judgment  afterward  was 
merely  to  give  effect  to  it.     Upon  the  question  of  payment  of  the 
first  or  money  judgment,  it  simply  estopped  the  parties  from  deny- 
ing that  it  was  a  valid  subsisting  judgment  at  the  time  of  the 
rendition  of  the  verdict.     Com.  of  App.,  1872,  Fitzgerald  v.  Top-, 
ping,  48  N.  Y.,  438. 

4.  Parties  cannot,  by  agreement,  convert  a  judgment  into  a  personal 
mortgage  or  a  bill  of  sale,  or  give  to  it  any  greater  effect  than  the 
law  gives  to  it.     A  parol  agreement,  therefore,  that  a  judgment 
shall  be  a  lien  upon  all  the  debtor's  personal  property  will  not  be 
enforced  in   equity^   even   as   against   subsequent    assignees  who 
assented  to  the  arrangement.       Com.  of  App.,  1872,   Lanning  v. 
Carpenter,  48  N.  Y.,  408. 

5.  A.  assigned  to  B.  a  demand  against  C.,  on  an  agreement  that  B. 
should  pay  A.  whatever  sum  should  be  allowed  to  B.  therefor  as  a 
set-off  in  an  action  against  B.  by  C.     Held,  that  on  entry  of  judg- 
ment allowing  a  set-off,   A.'s    right  of    action    for   the  amount 
so  allowed  became  vested,    and  not  before;  hence  a  subsequent 
reversal  of  the  judgment,  and  a  reduction  of  the  amount  allowed, 
by  a  voluntary  settlement  between  B.   and  C.,   did  not  affect  the 
right  of  A.  to  recover  the  amount  allowed  by  the  judgment.     Su- 
preme Ct.,  1872,  Chaplin  v.  Wilkinson,  62  Barb.,  46. 

6.  It  is  no  ground  for  setting  aside  a  judgment  on  motion  before 
another  judge  than  the  one  who   granted  it,  that  the  findings  are 
headed  as  at  chambers,  and  not  at  special  term,  if  it  appear  that 
the  action  was  tried  in  court  at  special  term  held  at  the  appointed 
place.      Com.  of  App.,  1871,  Fisher  v.  Hepburn,  48  N.  Y.,  41. 

7.  It  is  a  reasonable  rule  that  a  minor,  coming  of  age  after  judg- 
ment recovered  against  him,  must  move  to  set  it  aside  within  two 
years,  if  at  all,  and  that  a  motion  made  after  the  lapse  of  that 
time  should  be  denied.     Supreme  Ct.  Sp.  T.,  1872,  Barnes  v.  Gill, 
Ante,  169. 

8.  If  funds  deposited  in  bank  to  pay  a  note  which  is  not  presented 
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there  for  payment  at  maturity,  are  subsequently  withdrawn,  and 
the  amount  of  the  note  not  paid  into  court,  the  owner  of  the  note 
is  entitled  to  judgment  thereon  for  both  principal  and  interest. 
Com.  of  App.,  1872,  Hills  v.  Place,  48  N.  T.,  520. 

9.  A  judgment  in  favor  of  a  bailor,  as  against  one  claiming  title  to 
property  in  the  hands  of  the  bailee,  conclusive  as  to  ownership 
upon  the  bailee,  in  a  subsequent  action  brought  by  his  bailor  for  a 
wrongful  converson.     Taylor  v.  Spader.*  48  2f.  Y.,  664. 

10.  A  judgment  creditor  has  a  mere  general,  not  a  specific  lien,  upon 
the  debtor's  real  estate ;  he  cannot,  therefore,  maintain  an  action 
for  waste  committed  thereon.      Com.  of  App.,  1872,  Lanning  v. 
Carpenter,  48  N.  Y.,  408. 

CREDITOR'S  ACTION,  2 ;  DAMAGES,  14 ;  DOWER  ;  EJECTMENT,  1 ;  FOR- 
MER ADJTJDICATON,  2 ;  HUSBAND  AND  WIFE,  4 ;  PARTIES, 
6;  PRINCIPAL  AND  SURETY;  SUPPLEMEN- 
TARY PROCEEDINGS,  2. 

JUDICIAL  SALE. 

1.  A  party  in  interest,  who  suffers  by  surprise  or  mistake  in  regard  to 
a  judicial  sale,  may  move  to  reopen  the  bids.      So,  held  of  one 
who  advanced  the  money,  and  took  an  assignment  of  the  equity  ol 
redemption.     Supreme  Ct.,  1872,  Kellogg  v.  Howell,  62  Barb.,  280. 

2.  The  principles  upon  which  a  court  will  set  aside  a  judicial  sale  on 
the  ground  of  misapprehension  as  to  time,  place,  &c., — reviewed. 
Kellogg  0.  Howell,  62  Barb.,  280. 

ESTOPPEL;  EXECUS^ON,  3;  FORECLOSURE,  9,  12;  JUDGMENT,  1;  PAR- 
TITION, 2. 

JUDICIAL  NOTICE. 

EVIDENCE,  2. 
JUDICIAL  POWER 

ERROR,  4. 
JURISDICTON. 

1.  The  elementary  rules  with  reference  to  jurisdiction, — stated.  Buffalo 
&  State  Line  R.  R.  Co.  v.  Supervisors  of  Erie,  48  N.  Y.,  93. 

2.  An  action  lies  in  this  State  for  slander  uttered  in  another  State. 
Ct.  of  App.,  1869,  Boynton  v.  Boynton,  43  How.  Pr.,  380. 

3.  The  courts  of  this  State  have  no  jurisdiction  over  a  foreign  cor- 

*  No  written  opinion. 


486  ABBOTT'S  PRACTICE  DIGEST. 


poration,  so  as  to  compel  a  distribution  of  the  assets  amo'ng  the 
stockholders,  even  where  the  trustees  are  resident  here.  Supreme 
Ct.  Sp.  T.,  1872,  Redmond  «.  Enfield  Manuf.  Co.,  Ante,  332. 

4.  A  court  of  equity  may  interfere  by  way  of  injunction  or  receiver- 
ship, to  prevent  a  fraud  upon  the  company  ;  but  where  no  fraud  is 
made  out,  and  the  directors  are  discharging  their  duties  in  prepar- 
ing to  wind  up  the  company  in  the  mode  directed  by  the  stock- 
holders, and  not  in  violation  of  the  laws  of  the  State  that  created 
it,  the  court  will  not,  in  the  case  of  a  foreign  corporation,  direct  a 
division  of  its  assets,  either  in  whole  or  in  part,  among  the  stock- 
holders.    /&. 

5.  Where  the  supreme  court  have  jurisdiction  of  the  subject  matter, 
is  competent  for  them  to  determine  the  question  whether,  under  the 
Revised   Statutes,  the  proper  remedy  is  an  action  or  special  pro- 
ceeding ;  and  if  they  determine  erroneously  that  the  action  can  be 
maintained,  it  does  not  affect  the  question  of  jurisdiction ;  and  in 
the  absence  of  collusion  or  other  special  ground,  one  judge   at 
special  term  cannot,  upon  mere  motion,  set  aside  a  judgment  granted 
by  another  judge,  pn  the  ground  of  error  in  this  respect.     Com.  of 
App.,  1871,  Fisher  v.  Hepburn,  48  N.  T.,  41. 

6.  When  the  jurisdiction  of  the  court  or  officer  is  made*lo  depend  on 
the  return  of  process  in  a  given  form,  or  proof  of  a  particular  fact, 
and  the  return  is  not  substantially  in  the  form  prescribed,  or  the 
fact  is  not  proved,  the  court  or  officer  does  not  acquire  jurisdiction, 
and  the  proceedings  are  utterly  void.     [6  .Wend.,  438;  4  Den., 
118;  16  Johns.,  121;  11  Id.,  175;  14  Barb.,  96;  3  Cow.,  206;  19 
Johns.,  39;  16  Wend.,  36.]     Supreme  Ct.,  1862* Stone  v.  Miller,  62 
Barb.,  430. 

7.  The  omission  to  procure  the   appointment  of   a  guardian  of  an 
infant  plaintiff  is  not  a  jurisdictional  question,  but  an  irregularity 
which  may  be  cured  or  waived.     [18  Wend.,   513;   Id.,   563;    9 
Bosw.,  638.]     Buffalo  Superior  Ct.  Sp.  T.,  1872,  Wolford  v.  Oakley, 
43  How.  Pr.,  118. 

8.  The  rule  that  the  jurisdiction  of  all  inferior  and  limited  tribunals 
is  never   presumed,   but  must  be   alleged  and  proved, — applied. 
Stone  v.  Miller,  62  Burl.,  430. 

BROOKLYN  ;  JUSTICES'  COURT,  2,  7 ;  REMOVAL  OP  CAUSE,  2 ;  SUPERIOR 
COURT  OF  NEW  YORK,  1 ;  SURROGATES'  COURT,  1. 

JURY. 

1.  A  struck  jury  will  not  be  granted'  except  in  extreme  cases,  and  an 
action  in  the  nature  of  quo  warranto  to  try  the  conflicting  claims  of 
two  persons  to  a  local  office, — Held,  not  a  proper  case.  Supreme 
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Ct.  Circ.,  1872,  People  ex  rel  Stemmler  v.  McGuire,  43  How.  Pr., 
67. 

2.  The  word  "jury,"  as  used  in  the  constitution,  does  not  mean  a  jury 
of  twelve  men,  exclusively.  Supreme  Ct.,  1872,  Knight  v.  Camp- 
bell, 62  Barb.,  16. 

REMOVAL  OF  CAUSE,  1 ;  TBIAL,  2,  4,  7,  8,  9. 

JUSTICES'  COURTS. 

1.  The  act  of.  1861,  extending  the  jurisdiction  of  justices'  courts  to 
actions  for  the  recovery  of  personal  property,  is  not  unconstitu- 
tional as  depriving  defendant  of  trial  by  jury.     [Reviewing  cases.] 
Supreme  Ct.,  1872,  Knight  v.  Campbell,  62  Barb.,  16. 

2.  Actions  in  which  courts  of  justices  of  the  peace  have  no  jurisdic- 
tion (Code  of  Pro.,  §  304,  subd.  3),  are  those  only  that  are  expressly 
withdrawn  from  their  jurisdiction,  as  enumerated  in  section  54  of 
the  Code  ;  and  do' not  embrace  an  action  of  trespass  on  lands,  un- 
less the  title  to  the  land  comes  in  question.     [7  Abb.  Pr.  N.  S., 
225;  Id.,  433.]     Supreme  Ct.,  1872,  Turner  v.  Van  Riper,  43  How. 
Pr.,  33. 

3.  Where,  in  a  justice's  court,  the  defendant  has  been  served  by  a 
copy  of  the  summons  being  left  at  his  residence,  and  on  the  return 
day  a  person  appears   and  acts  as  attorney  for  defendant,*  even 
though  he  does  not  prove  his  authority  to  do  so,  the  justice  thereby 
acquires  jurisdiction  of  the  parties,  and  may  give  judgment  for 
plaintiff.     Supreme  Ct.,  1872,  Sperrj  ».  Reynolds,  5  Lans.,  407. 

4.  The  rule  requiring  proof  of  the  power  to  act  as  attorney  is  not  ap- 
plicable except  when  required  by  the  opposite  party.     1  &. 

5.  A  constable's  return  of  due  service  is  sufficiently  contradicted  by 
the  oaths  of  two  credible  witnesses.     Supreme  Ct.,  1862,  Waring  t>. 
McKinley,  62  Barb.,  612. 

6.  An  attachment  against  goods  issued  under  the  non-imprisonment 
act  must  be  served,  if  defendant  is  a  non-resident,  by  leaving  the 
papers  with  the  person  in  possession  of  the  goods.     The  officer 
must  ascertain  from  the  affidavit  or  by  failing  to  find  the  debtor's 
residence  in  his  county,  whether  defendant  is  a  non-resident.     It  is 
only  when  he  finds  a  residence,  that  the  papers  may  be  served  by 
leaving  the  copies  at  such  residence.     The  fact  that  the  goods  were 
not  in  actual  possession  of  any  person  does  not  alter  the  case.     Su- 
preme Ct.,  1862,  Stone  v.  Miller,  62  Barb.,  430. 

7.  If  after  the  levy  of  an  attachment  against  goods  under  section  32 
of  the  non-imprisonment  act,  the  attachment  is  not  served  on  de- 
fendant according  to  the  statute,  the  defect  deprives  the  justice  of 
jurisdiction,  and  renders  a  subsequent  levy  on  the  goods  under  an 
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execution  issued  on  the  judgment  obtained  on  such  defective  service, 
void  as  against  subsequent  attaching  creditors.     Ib. 

8.  Under  subd.  11  of  section  64  of  the  Code  of  Procedure,  it  is  discre- 
tionary with  a  justice  of  the  peace  to  grant  or  refuse  an  adjourn- 
ment after  an  amendment  of  a  pleading.    Supreme  Ct.,  1871,  Sherar 
v.  Willis,  5  Lans.,  329. 

9.  Where  the  complaint  is  for  goods  sold  and  delivered,  proof  of 
delivery  to  the  buyer  is  essential,  if  the  defendant  does  not  appear 
on  the  trial,  and  proof  of  a  delivery  to  a  railroad  company  is  not 
enough,  without  proof  that  the  buyer  authorized  such  delivery. 
Supreme  Ct.,  1872,  Everett  ».  Parks,  62  Barb.,  9. 

10.  No  exception   to   the   decision  of  the  justice  is  necessary  in   a 
justice's  court.     It  is  enough  that  an  objection  to  the  admission  of 
evidence  is  made  and  overruled,  to  raise  the  question  of  its  com- 
petency.    Supreme  Ct.,  1871,  Roe  v.  Hanson,  5  Lans.,  304. 

11.  To  entitle  the  appellant  from  a  justice's  judgment  to  costs,  he 
must  specify  in  his  notice  of  appeal,  the  particulars  in  which  he 
claims  the  judgment  should  have  been  more  favorable  to  him.     If 
he  neglect  to  do  this,  he  can  in  no  case  recover  costs,  unless  he  ob- 
tain judgment  in  his  own  favor  in  the  appellate  court.     [Code  of 
Pro.,  §  371.]     Supreme   Ct.,   1872,  Moran  v.  McClearns,   43  How. 
Pr.,  77. 

12.  An  appellant  from  a  justice's  judgment  who  specifies  in  his  notice 
as  the  grounds  of  appeal,   that,  1.  The  judgment  is  against  the 
weight  of  evidence;    2.  It  is  not  supported  by  the  evidence;    3.  On 
the  evidence  plaintiff  was  not  entitled  to  recover; — specifies  no  par- 
ticulars in  which  the  judgment  should  have  been  more  favorable  to 
him,  unless  it  be  construed  as  claiming  that  it  should  have  been  iu 
his  favor  instead  of  against  him ;  and,  as  a  total  reversal  of  the 
judgment  is  not  contemplated  by  section  371  of  the  Code,  upon 
such  notice,   the   respondent  is  under  no   obligation   to   offer  to 
modify  or  reduce  the  judgment.     And  if  such  offer  be  made,  it  is  a 
wholly  useless  proceeding,  which  the  appellant  is  bound  neither  to 
accept  nor  reject ;  and  the  right  of  the  respondent  to  costs  is  not 
affected  thereby.     [41  How.  Pr.,  262.]     Supreme  Ct.,  1872,  Moran 
v.  McClearns,  43  How.  Pr.,  77;  Colvert  v.  Hall,  Id.,  80;  Wadley 
v.  Davis,  Id.,  82. 

13.  Query, — Whether  an  acceptance  of  the  offer,  in  such  case,  would 
have  rendered  it  binding.     Moran  t>.  McClearns  (above). 

14.  A  specification  in  the  notice  of  appeal  from  a  justice's  judgment, 
that  it  should  have  been  more  favorable  in  two  sums  of  different 
amounts,  is  not  a  compliance  with  section  371  of  the  Code  of  Pro- 
cedure ;  the  appellant  is  bound  to  state  the  precise  sum  to  which 
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the  judgment  should  be  reduced,  and  if  he  do  not,  the  respond- 
ent is  not  bound  to  offer  to  modify  it.  [Following  Putnam  v. 
Heath,  41  How.  Pr.,  262.]  Supreme  Ct.,  1872,  Wadley  e.  Davis,  43 
How.  Pr.,  82. 

15.  A  modification  of  the  justice's  judgment,  and  not  a  reversal  of  it, 
is  contemplated  by  section  371  of  the  Code  of  Procedure,  concern- 
ing costs  on  appeal  from  the  judgment;    and  the  judgment  as 
modified  or  corrected  is  to  stand  as  the  judgment  of  the  justice,  and 
is  to  be  enforced  accordingly.     Supreme  Ct.,   1872,  Moran  ®.  Mc- 
Clearns,  43  Row.  Pr.,  77. 

16.  Upon  appeal  to  the  county  court  from  a  judgment  of  a  justice  of 
the  peace,  for  ninety-five  dollars  damages,  and  five  dollars  costs,  de- 
fendant stated  in  his  notice  of  appeal  that  "  the  said  judgment 
should  have  been  more  favorable  to  him  in  this  particular,  to  wit : 
that  said  judgment  should  not  have  been  for  more  than  twenty-five 
dollars  damages,  besides  costs."    Plaintiff  served  no  offer  to  modify 
the  judgment.     But  the  county  court  gave  judgment  for  plaintiff 
for  forty-nine  dollars  damages,  and  ordered  that  he  also  recover 
costs  in  that  court,  which  order  was  affirmed  by  the  supreme  court ; 
but  being  declared  erroneous  by  the  court  of  appeals,  and  an  appeal  to 
that  court  being  dismissed,  the  order  was  reversed,   upon  reargu- 
ment  in  the  supreme  court,  and  the  costs  in  county  court  awarded 
to  defendant.     [25  How.Pr.,  147;  37  Id.,  393;  31  Id.,  264;  29  Id., 
232.]     Supreme  Ct.,  1872,  Younghanse  v.  Fingar,  43  How.  Pr.,  259. 

17.  Where  a  justice's  return  on  appeal  shows  by  fair  intendment  that 
the  justice  acquired  jurisdiction,  it  is  sufficient  to  sustain  the  judg- 
ment.    E.  g.,  where  there  was  no  appearance  by  defendant  nor  any 
proof  of  service  of  process,  but  the  judge  recited  in  his  return  that 
the  summons  had  been  served  at  a  certain  time  by  a  certain  consta- 
ble named, — Held,  that  this  was  sufficient  proof  of  service  to  sustain 
the  judgment  on  appeal.     Supreme  Ct.,  1872,  Avery  v.  Woodbeck, 
6  Lans.,  498. 

18.  Injustice  arising  from  the  proceedings, — e.  g.,  judgment  given 
where  the  return  of  service  was  proved  to  be  false, — is  a  ground  for 
reversal  on  appeal,  as  well  as  injustice  on  the  merits.     Supreme  Ct.t 
1862,  Waring  v.  McKinley,  62  Barb.,  612. 

19.  It  seems,  that  on  an  appeal  from  a  justice's  court,  taken  under  sec- 
tion 353  of  the  Code,  the  judgment  cannot  be  reversed  on  grounds 
not  stated  in  the  notice  of  appeal.     Supreme  Ct.,  1872,  Avery  v. 
Woodbeck,  5  Lans.,  498. 

20.  On  an  appeal  from  the  judgment  of  a  county  court  reversing  a 
judgment  of  a  justice  of  the  peace,  on  the  ground' that  the  justice 
erred  in  allowing  an  amendment  of  the  complaint  on  the  trial  re- 
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during  the  amount  of  damages  claimed,  from  sixty  dollars  to  forty 
dollars,  which  amendment  had  the  effect  to  deprive  the  defendant 
of  the  right  to  a  HCAV  trial  in  the  county  court, — Held,  that  the 
parties  being  before  the  court  and  presumptively  prepared  to  argue 
the  question  on  the  merits,  and  the  policy  of  the  law  being  that 
the  controversy  when  it  involved  less  than  fifty  dollars  should  be 
settled  in  the  justice's  court  unless  some  error  of  fact  or  law  is  there 
committed,  and  no  such  error  appearing,  the  amendment  by  con- 
forming the  complaint  to  the  real  claim  of  the  plaintiff  was  prop- 
erly allowed.  Supreme  Ct.,  1872,  Jaycox  «.  Pinney,  62  Barb.,  344. 

CONSTABLE,  1. 

\ 

LACHES. 

JUDGMENT,  7. 

s 

LEASE. 

1.  A  leasehold  estate,  where  the  lease  contains  a  condition  against 
waste,  cannot  be  surrendered,  as  against  a  mortgagee  of  the  tenant, 
by  an  arrangement  between  the  tenant  and  the  landlord,  for  an 
alleged  breach  of  the  condition,  without  a  re-entry  by  a  suit  at  law 
for  the  forfeiture  claimed.     Supreme  Ct.,  1871,  Allen  v.  Brown,  5 
Lans.,  280. 

2.  In  an  action  by  a  lessor,  on  a  covenant  by  the  lessee  to  pay  taxes 
and  assessments,    the  objection   that   there  is  hardship  and   risk 
attending  the  recovery  of  a  judgment  without  prepayment  of  the 
tax  by  the  covenantee,  is  not  substantial.     The  defendant  can  pay 
the  city  authorities  even  after  judgment;  and  equity,  upon  applica- 
tion to  the  court  after  such  payment,  would  stay  proceedings  for 
the  collection  of  the  judgment  except  as  to  costs ;  and,  upon  pay- 
ment of  costs,  satisfaction  would  be  ordered      Com.  of  App.,  1872, 
Trinity  Church  v.  Higgins,  48  N.  Y.,  532. 

3.  S.  agreed  to  transfer  to  H.  certain  Columbia  College  leases,  free 
from  incumbrance,  and  to  procure  a  reallotment  of  the  ground  from 
the  college.     According  to  their  regulations,  the  college  required 
S.  to  surrender  the  leases,  and  gave  new  leases  to  H.,  which  bound 
H.  to  pay  rent  for  a  half  year,  the  greater  part  of  which  had  ex- 
pired when  the  transfer  was  executed.     Held,  that  H.,  though  he 
had  no  remedy  on  the  covenant  against  incumbrances,  was  entitled, 
on  paying  the  rent,  to  recover  a  proportionate  part  of  it  from  S. 
Hull  ».  Stevenson,  Ante,  196. 

ACTION,  9. 
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LEVY. 

Where  an  assessment  against  a  bank  stockholder  for  the  amount  of 
his  stock  appears  on  the  roll,  the  collector  is  not  authorized  to  levy 
it  on  the  property  of  the  bank.     Com.  of  App.,  1872,  First  Nat. 
Bank  of  Sandy  Hill  v.  Pancher,  48  N.  Y.,  524. 
EXECUTION,  2. 

LIEN. 

JUDGMENT,  4;  SHIPPING,  1,  4;  SUPPLEMENT AK Y  PKOCEEDINGS,  1. 
LIMITATIONS  OF  ACTIONS. 

1.  Under  section  100  of  the  Code  of  Procedure,  the  time,  if  exceeding 
one  year,  for  which  a  defendant  ^resides  out  of  the  State,  cannot  be 
counted  in  computing  the  period  for  the  running  of  the  statute  of 
limitations,  even  though  the  defendant  frequently  visits  this  State 
openly  and  with  the  knowledge  of  the  plaintiff.      Supreme  Gt.y 
1871,  Murray  v.  Fisher,  5  Lans.,  98. 

2.  Under  section  101  of  the  Code  as  it  stood  prior  to  the  amendment 
of  1870,  the  statute  of  limitations  began  to  run  against  a  married 
woman,  continuing  the  coverture,  only  after  five  years,  and  if  she 
died  before  the  expiration  of  five  years,  the  statute  began  to  run 
against  her  representatives  only  after  five  years  from  the  time  the 
cause  of  action  accrued.     Supreme  Ct.,  1872,  Dunham  ®.   Sage,  5 
Lans.,  451. 

8.  A.  assigned  to  B.  a  demand  against  C.  on  an  agreement  that  B. 
should  pay  A.  whatever  sum  should  be  allowed  to  B.  therefor  as  a 
set-off  in  an  action  about  to  be  commenced  against  B.  by  C.  Held, 
that  on  entry  of  judgment  allowing  a  set-off,  A.'s  right  of  action 
for  the  amount  so  allowed  became  vested,  and  not  before;  hence 
the  statute  of  limitations  did  not  begin  to  run  against  A.  until 
judgment.  Supreme  Ct.,  1872,  Chaplin  v.  Wilkinson,  62  Barb.,  46. 

4.  An  item  of  account  within  six  years  before  suit  brought  will  draw 
after  it  items  beyond  six  years,  so.  as  to  protect  them  from  the 
statute  of  limitations,  where  there  have  been  mutual  accounts  be- 
tween the  parties.     Supreme  Ct.,  1871,  Helms  v.  Otis,  5  Lans.,  137. 

5.  A  successful  defense  to  a  suit  to  recover  subscriptions  to  railroad 
stock  where  the  ground  of  defence  is  the  statute  of  limitations, 
does   not  involve  a  decision  on  the  question  as  to  whether  the 
whole  subscription  has  been  paid  ;  and  the  stock  may  afterwards 
be   forfeited   for  non-payment  of   subscriptions.      The  statute  of 
limitations  does  not  act  on  the  debt  but  upon  the  remedy.     Su- 
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preme  Ct.^  1871,  Johnson  v.  Albany  &  Susquehanna  R.  R.  Co.,  5 
Lam.,  222;  reversing  40  How.  Pr.,  193. 

6.  Under  Laws  of  1847,  ch.  210,  since  a  joint  action  lies  against  a 
plank  road  company  and   any  of   its  stockholders  who   may  be 
liable  to  contribute  to  the  payment  of  its  debts,  a  cause  of  action 
accruing  against  the  company  accrues  at  the  same  time  against  each 
stockholder  liable;  and  as  to  them  the  statute  of  limitations  then 
begins  to  run.      Com.  of  App.,  1872,  Conklin  ».  Furinan,  48  N.  Y., 
627. 

7.  On  a  grant  in  fee  reserving  rent,  where  rent  remains  unpaid  for 
more  than  twenty  years,   though  it  may  be  presumed  that  rent 
which  accrued  more  than  twenty  years  past  has  been  paid,  an  ex- 
tinguishment of   the  covenant  is  not  presumed.       Com.  of  App., 
1872,  Central  Bank  of  Troy  v.  Heydorn,  48  N.  Y.,  260. 

8.  A  judgment  creditor's  right  to  redeem  land  of  his  debtor  sold 
under  a  foreclosure  sale,  is  barred  by  the  ten  years  statute  of  limita- 
tions. [Code  §  97.]  Supreme  Ct.,  1871,  Hubbell  v.  Sibley,  5  Lans.,  51. 

SURROGATE'S  COURT,  2. 

LIS  PENDENS. 

1.  Whether  the  doctrine  of  Us  pendens  applies  to  the  case  of  stocks, 
—  query?     Leitch  v.  Wells,  48  N.  Y.,  585. 

2.  An  action  and  injunction  order  restraining  a  party  in  possession 
from  disposing  of  bonds  payable  to  the  obligee  or  bearer,  are  not, 
at  common  law,  notice,  in  the  nature  of  Us  pendens,  to  a  bona  fide 
purchaser  of  them  for  value,  of  an  infirmity  in  the  title  of  the 
party;  as  such  notice  does  not  apply  to  negotiable  paper.     Supreme 
Ct.,  1872,  Lindsley  ®.  Diefendorf,  43  How.  Pr.,  357. 

3.  Uuder  the  Code  of  Procedure,  the  usual  service  of  a  summons  is 
not  alone  sufficient  to  constitute  constructive  notice  of  the  pen- 
dency of  a  suit,  which  will  bind  a  purchaser  pendente  lite.     In  the 
case  of  a  suit  affecting  personal  property,  a  complaint  must  also  be 
filed  in  the  clerk's  office,  by  the  examination  of  which  a  creditor 
might   ascertain  the  extent   of  the   claim.     Com.   of  App.,   1872, 
Leitch  v.  Wells,  48  JV.  Y.,  585. 

4.  An  amended  Us  pendens,  filed  at  the  same  time  with,  or  after  the 
filing   of  an   authorized    amended    summons    and    complaint,    is 
effectual,    although    the    filing  -of   the    original    Us  pendens   was 
irregular   and   therefore  ineffectual.     Supreme    Ct.    Sp.    T.,    1872, 
Daly  v.  Burchell,  Ante,  264. 

LOCKPORT. 
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MANDAMUS. 


LOAN  COMMISSIONERS. 

The  power  of  sale  is  not  exhausted  by  one  sale;  hence  if  the  fore- 
closure is  set  aside  by  judgment  of  the  court,  a  second  foreclosure 
may  be  had.  Com.  of  App.,  1872,  Stackpole  v.  Bobbins,*  48 
AT.  F.,  665. 

MALFEASANCE. 
COMPLAINT,  9. 

MALICIOUS  PROSECUTION. 

An  action  for  malicious  prosecution  -will  lie  where  defendant  pro- 
cures plaintiff  to  be  indicted  and  tried  for  committing  an  act  which 
defendant  believes  to  constitute  a  crime,  even  though  the  act  com- 
mitted constitutes  no  crime.  Supreme  Ct.,  1872,  Dennis  v.  Ryan, 
5  Lans.,  350. 

MANDAMUS. 

1.  The  general  rules  governing  applications  for  the  writ  of  mandamus, 
are  that  it  cannot  be  claimed  in  every  case  where  a  person   is 
injured  by  the  improper  act  of  public  officers.     The  court  is  to 
consider  whether  the  claimant's  right  is  clear  ;  whether  he  has  not 
a  legal  remedy  by  action  for  damages;  and  whether  the  officers 
complained  of  are  not  clothed  by  law  with  some   discretion  in 
respect  to  the  subject  of  their  acts.     Supreme.  Ct.   Chamb.,    1872, 
People  ex  rel.  Dietz  v.  Easton,  Ante,  159. 

2.  In  the  city  of  Albany,  there  being  no  division  of  school  districts, 
an  inhabitant  cannot  claim  the  absolute  right  to  select  for  his  chil- 
dren such  school  as  he  pleases,  in  disregard  of  the  regulations  of 
the  board  of  public  instruction.     1  b. 

3.  The  board  of  public  instruction  have  the  power,  in  their  discretion, 
to  adopt  regulations   for  the   admission  of  pupils,  by  which  the 
assignment  of  children  between  schools  affording  equal  advantages 
shall  be  determined.     1  ?>. 

4.  It  seems,  that  if  they  should  unlawfully  exclude  a  child  from  a 
school  the  remedy  would  be  by  action.     /&. 

5.  A  regulation  of  a  board  of  public  instruction,  assigning  a  par- 
ticular school  for  colored  children,  and  excluding  colored  children 
from  schools  asssigned  for  white  children,  is  not  in  violation  of  the 
XlVth  amendment  of  the  constitution  of  the  United  States, — which 

*  No  written  opinion. 
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prohibits  the  States  from  making  or  enforcing  any  law  which  shall 
abridge  the  privileges  and  immunities  of  citizens  of  the  Uuited 
States.  76. 

6.  It  seems,  that  in  the  case  of  claims  against  corporations  and  minis- 
terial officers,  they  may  be  compelled  to  exercise  their  functiong 
according  to  law  by  mandamus,  even  though  the  party  has  an- 
other remedy  against  them  by  action  for  neglect  of  duty.  [23 
Wend.,  461.]  Supreme  Ct.,  1872,  Buck  0.  City  of  Lockport,  43 
How.  Pr,,  361. 

MANUFACTURING  COMPANY. 

Under  the  general  maufacturing  companies  act  [Laws  of  1848,  ch.  40, 
§  12],  the  trustees  in  default  are  not  liable  to  a  creditor  of  the  cor- 
poration, who  derived  his  demand  by  assignment  from  one  of  the 
trustees  who  was  in  default.  The  object  of  the  act  is  to  protect 
outside  creditors ;  and  its  language  must  be  restrained  so  as  not  to 
apply  to  debts  due  to  trustees  in  default,  whether  sued  for  by  them 
or  their  assignees.  Supreme.  Ct.,  1872,  Briggs  ®.  Easterly,  62 
Barb.,  51. 

MARINE  COURT. 

1.  In  the  New  York  marine  court  under  Laws  of  1831,  ch.  300,  §  34, 
an  action  cannot  be  commenced  against  a  resident  defendant  by 
short  attachment.     The  attachment  in  such  cases  must  be  return- 
able in  not  less  than  six  nor  more  than  twelve  days,  and  (except  as 
provided  by  §  36)  be  served  in  accordance  with  2  Rev.  Stat.,  pt.  3, 
ch.  2,  tit.  4,  art.  2.     N.  Y.   Com.  PL,  1872,  Haviland  v.  Wehle,  43 
How.  Pr.,  59. 

2.  An  order  of  arrest  made  by  the  New  York  marine  court, — under  the 
act  of  1872,  regulating  procedure  in  that  court,  which  substituted  an 
order  instead  of  a  warrant  of  arrest, — is  properly  directed  to  and 
served  by  a  marshal  of  the  city  of  New  York.     Supreme  Ct.  Sp.  T., 
1872,  Matter  of  9tt,  Ante,  293. 

MARRIED  WOMEN. 
,  PARTIES,  1. 

MARSHAL. 

The  act  of  1865, — which  gave  a  marshal  of  the  city,  power  to  serve 
summons  and  other  processes  from  the  marine  court, — applies  to 
orders  of  arrrest  which  by  the  act  of  1872  were  substituted  for 
warrants.  Supreme  Ct.  Sp.  T.,  1872,  Matter  of  Ott,  Ante,  293. 
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MASTER  AND  SERVANT. 
DAMAGES,  8. 

MEASURE  OF  DAMAGES. 
DAMAGES,  14 

MECHANIC'S  LIEN. 

The  amendment  to  the  mechanic's  lien  law  (2  Laws  of  1869,  1355, 
amending  Laws  of  1854,  1087,  §  4)  requiring  notice  of  the  lien  to 
be  filed  with  the  county  clerk, — applies  to  claims  for  materials 
furnished  before  its  passage.  Supreme  Ct.,  1871,  Moore  v.  Mausert, 
5  Lans.,  173. 

MISTAKE. 

1.  Mutual  mistake,  though  it  be  a  mistake  as  to  the  meaning  or  legal 
effect  of  the  words  which  the  parties  employ  to  express  their  agree- 
ment, may  be  corrected  in  equity.     Com.  of  App.,  1872,  Pitcher  v. 
Hennessey,  48  N.  T.y  415. 

2.  Equity  will  effectuate   an  informal   or  ineffectual   contract;  but 
where  the  security  adopted  by  the  parties  to  effectuate  their  con- 
tract fails  to  operate  from  any  cause,  the  courts  cannot  substitute 
another  security  for  the  one  adopted.     Com.  of  App.,  1872,  Lanning 
t>.  Carpenter,  48  N.  Y.,  408. 

3.  The  rule  that  a  party  coming  into  a  court  of  equity,  and  asking 
relief  upon  the  ground  of  mistake,  must  show  that  he  has  used  due 
diligence  and  good  faith  to  avoid  the  consequences  of  the  mistake; 
and  cannot  obtain  relief,   where  his  delay  and  omission  of  duty 
have  caused  irreparable  mischief   to  the   other  party, — applied. 
Com.  of  App.,  1872,  Thomas  v.  Bartow,  48  JV.  F.,  193. 

4.  The  rule  that  if  the  title  fails,  the  purchaser  may  recover  back  the 
purchase  money  on  the  ground  of  mistake  of  fact,  if  both  parties 
were  mistaken,  and  not  otherwise, — applied.     Ib. 

JUDICIAL  SALE,  1. 

MONEY  PAID. 

Where  bounty  moneys  were  erroneously  paid  to  a  supervisor  of  the 
town  of  C.  when  they  should  have  been  paid  to  the  supervisor  of 
the  town  of  B., — Held,  that  the  latter  supervisor  could  maintain  an 
action  against  the  former  town  to  recover  the  same.  Hathaway  t>. 
Town  of  Homer,  5  Lans.,  267. 
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MONEY  RECEIVED. 

Where  there  are  two  claimants  for  the  same  money,  and  the  amount 
is  erroneously  paid  to  one  of  them,  he  is  not  liable  to  an  action  by 
the  other  for  the  amount  received  by  him.  [Citing  Patrick  v.  Met- 
calf,  37  N.  Y.,  333;  Butterworth  v.  Gould,  41  Id.,  450.]  Supreme 
Ct.  1871,  Osby  v.  Conant,  5  Lafts.,  310. 

MORTGAGE. 

Mortgagees  foreclosed,  bought  in  the  property  and  conveyed  it  by 
quitclaim  deed.  Held,  that  they  had  no  interest  entitling  them  to 
appeal  from  a  subsequent  judgment,  as  to  priority  claimed  between 
this  mortgage  and  another.  Com.  of  App.,  1871,  Bush  v.  Rochester 
City  Bank,  48  N.  T.,  659.* 

MOTIONS  AND  ORDERS. 

Rule  46, — requiring  irregularities  to  be  specified  in  notice  of  motion, 
— Held  not  applicable  to  a  motion  to  open  a  sale  on  the  ground  of 
surprise  and  mistake.  Kellogg  v.  Howell,  62  Barb.,  280. 

COSTS,  4;  COUNTY  JUDGE,  1;  JUDGMENT,  7;  JUDICIAL  SALE,  1;  Jrr- 
EISDICTION,  5 ;  PLEADING,  8. 

MUNICIPAL  CORPORATION. 

1.  Express  notice  to  the  city  authorities,  of  the  dangerous  condition 
of  a  crosswalk,  is  not  necessary,  in  order  to  render  the  city  liable 
for   injuries  sustained  by  reason  thereof,  when  ample  time  has 
elapsed  to  render  the  defect  notorious.     [45  N.  Y.,  129.]     Supreme 
Ctf,  1872,  Walker  *>.  City  of  Lockport,  43  How.  Pr.,  366. 

2.  A  defective  crosswalk,  in  a  public  highway  under  charge  of  city 
authorities,  is  presumptively  a  construction  by  or  under  authority 
of  the  city;  or  if  not,  it  is  an  obstruction  in  a  public  highway,  the 
duty  to  keep  which  in  proper  condition  devolves  upon  the  city. 
[60  Barb.,  378.]    Supreme  Ct.,  1872,  Walker  v.  City  of  Lockport, 
43  How.  Pr.,  366. 

3.  Village  and  city  corporations  existing  and  acting  under  special 
charters  are  exempt  from  liability  to  action  for  the  recovery  of 
claims  against  them,  primarily,  or  in  the  first  instance.    But  if  they 
refuse  or  neglect  to  put  the  proper  machinery  in  motion  to  raise 
the  necessary  funds,  or  to  put  the  claims  presented  in  the  proper 
shape  for  liquidation  and   payment,   then   the   creditor  has  his 

*  No  opinion  reported. 
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remedy  by  action  to  compel  payment.  [23  Wend.,  459;  11  Paige, 
596;  31  Barb.,  142;  1  Keyes,  454;  2  Id.,  132.]  Supreme  Ct.,  1872, 
Buck  D.  City  of  Lockport,  43  How.  Pr.,  361. 

4.  An  act  of  the  legislature  constituted  three  officers  of  a  municipal 
corporation  a  commission  or  board  of  audit  to  allow  claims  against 
the  county,  and  directed  revenue  bonds  to  be  issued  to  raise  the 
amount,  and  a  tax  to  be  laid  by  the  supervisors  of  the  county,  to 
pay  such  bonds.     The  officers  so  designated,  or  a  majority  of  them, 
directed  the  payment  of  fictitious  and  fraudulent  claims,  and  the 
money  necessary  to  pay  them  was  raised  by  issue  of  bonds,  and 
paid  into  the  hands  of  the  chief  fiscal  officer  of  the  corporation, 
who  paid  out  the  same  in  satisfaction  of  the  fraudulent  claims,  and 
defendant,  a  member  of  the  board  of  audit,  then  received  a  share 
thereof  from  the  claimants.    Held,  that  an  action  would  lie  by  the 
attorney-general  in  the  name  of  the  people,  against  such  members 
of  the  board  of  audit,  to  recover  back  the  misappropriated  funds, 
without  joining  the  corporation  or  the  supervisors  of  the  county. 
Supreme  Ct.,  1872,  People  v.  Tweed,  Ante,  25. 

5.  By  the  charter  of  the  city  of  Rochester,  section  191  (Laws  0/1861,  ch. 
143),  the  decision  of  the  common  council  in  apportioning  the  ex- 
pense of  erecting  bridges  in  the  city,  by  assessment  upon  the  tax- 
payers   benefited,    cannot    be    questioned    by  the     courts,  unless 
persons  who  could  not  be  benefited  are  assessed.      Supreme  Ct., 
1871,    People  ex  rel.  Butts  0.  Common   Council  of   Rochester,  5 
A"//x..  142. 

6.  The  assessment  may  be  made  before  title  is  acquired  to  the  land 
necessary  for  the  bridge.    Ib. 

7.  It  seems,  that  most  of  the  provi  "ons  of  the  charter  in  regard  to 
the  laying  of  assessments  are  merely  directory,  and  the  assessment 
is  not  void  because  they  are  disregarded.     Ib. 

8.  In  determining  the  validity  of  an  assessment  for  building  a  bridge, 
the  court  will  not  consider  the  validity  of  a  contract  for  the  work. 
Ib. 

9.  Where  the  proper  assessment  has  been  directed,  a  clerical  error  by 
which  the  amount  is  increased  beyond  the  estimated  expense,  does 
not  vitiate  the  assessment.     Ib. 

10.  By  section  208  of  the  charter,  all  assessments  for  improvements 
theretofore   or  thereafter  made  are  valid  and  effectual,    notwith- 
standing irregularity,  omission,  or  error  in  the  proceedings.     Ib. 

11.  The  power  of  the  city  of  Lockport  under  its  charter  to  lay  an: 
assessment  for  a  local  improvement,   and  the   requisites  of  such 
assessment, — determined,  in  respect  to  the  description  of  territory, 
the  principle  of  estimate,  the  exemption  of  school,  church,  and 
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city  property,  and  the  description  of  lots.     Niagara    County   Ct., 
1872,  Webber  v.  City  of  Lockport,  43  How.  Pr.,  368. 

12.  Under  the  act  (2  Laws  of  1857,  641,  ch.  764,  §  6),  authorizing  the 
city  of  Buffalo  to  remove  obstructions  in  Buffalo  Creek,  atfd  assess 
the  expense  on  adjoining  owners, — Held,  that  the  city  had  power 
to  lay  an  assessment  for  the  expense  of  removing  an  obstruction 
which  they  might  have  abated  as  a  nuisance,  even  though  it  was 
caused    by  their  own  negligence.      Buffalo  Superior   Ct.,    1870, 
Buffalo  Union  Works  v.  City  of  Buffalo,  Ante,  141. 

13.  In  proceedings  under  Laws  of  1871,  ch.  925,  §  1,  for  bonding  a 
town  for  railroad  purposes,  the  petition  should  state  that  the  rail- 
road company  is  a  corporation  in  this  State;  otherwise  it  would  be 
fatally  ..defective.       [4   Lans.,    532. J       Ontario    County    Ct.,   1872, 
Matter  of  Town  of  Gorham,  43  How.  Pr.,  263. 

14.  A  condition  in  a  petition  for  bonding  a  town  for  railroad  pur- 
poses (under  Laws  of  1871,    ch.  925,    §  2),  that   "if  the  said  the 
Geneva  and  Southwestern  Railroad  Co.,  accept  the  subscription  to 
its  stock,  and  payment  therefor  by  the  bonds  or  proceeds  as  au- 
thorized by  this  petition,  they  thereby  forfeit  all  right,  and  hereby 
agree  to  make  no  claim  to  any  bond  of  said  town  of  Gorham,  or 
the  proceeds  thereof,  by  virtue  of  a  certain  other  petition  of  the 
taxpayers  of  the  said  town,  to  issue  the  bonds  of  said  town  for  a 
like  amount  and  purpose,  which  petition  was  filed  with  the  county 
judge  of  Ontario  County,  October  28,  A.  D.  1871," — renders  the 
petition  fatally  defective,  as  the  statute  only  allows  petitioners  to 
make  their  petition  conditional,  and  does  not  authorize  them  to 
make  or  append  conditions  to,  or  in  any  manner  whatever  to  affect 
any  other  proceedings  of  the  like  nature.      Ontario   County  Ct., 
1872,  Matter  of  Town  of  Gorham,  43  How.  Pr.,  263. 

15.  Under  the  town  bonding  act  (Laws  of  1869,  ch.  907)  the  peti- 
tioners must  appear  personally  before  the  county  judge.     Supreme 
Ct.,  1871,  People  ex  rel.  Delafield  v.  Hughitt,  5  Lans.,  89. 

16.  A   consent  by  some   of  the  petitioners  that  the  money  raised 
should  be  invested  in  a  first  mortgage  bond  does  not  invalidate  the 
petition.    /&. 

17.  The  petition  must  state  that  the  petitioners  are  a  majority  of  the 
taxpayers.    1 1. 

18.  The  assessment  roll  to  be  used  is  the  last  one  which  has  been  re- 
viewed and  corrected  by  the  supervisors.     Ib. 

19.  It  seems,  that  the  petition  must  state  whether  stock  or  bonds  are 
to  be  bought.     The  power  to  determine  whether  stock  or  bonds  are 
to  be  bought  cannot  be  delegated  to  the  commissioners.     Ib. 

20.  In  counting  the  petitioners  in  a  petition  under  the  town  bonding 
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act  {Laws  of  1869,  ch.  907),  joint  owners  of  property  are  to  be 
counted  separately.  Supreme  Ct.,  1871,  People  ex  rel.  Sayre  v. 
Franklin,  5  Lam.,  129. 

21.  A  partnership  under  the  amendment  of  1871  (Laws  of  1871,  ch. 
925),  is  to  be  counted  as  one  taxpayer.    Ib. 

22.  By  the  same  amendment  those  assessed  for  dogs  only  are  not 
counted.     Ib. 

23.  A  person  assessed  individually  and  also  as  guardian,  executor,  or 
trustee,  is  to  be  counted  but  once.    Ib. 

24.  In  counting  the  names  on  the  assessment  roll,  the  names  repre- 
senting assessments  against  the  estates  of  deceased  persons  are  to 
be  deducted.     Ib. 

25.  The  fact  that  one  of  the  petitioners  has,  since  the  assessment  roll 
was  made,  and  before  signing,  sold  the  land  for  which  she  was 
taxed,  does  not  prevent  her  from  being  counted.     Ib. 

26.  The  fact  that  the   signature  of  a  petitioner  was  obtained  by 
bribery  will  not  cause  it  to  be  rejected.     Ib. 

27.  Nor  can  a  signature  be  rejected  although  obtained  by  fraud,  if 
the  petitioner  had  in  his  possession  the  means  of  informing  himself 
of  the  truth  and  omitted  to  do  so.     2b. 

28.  A  petition  signed  before  the  incorporation  of  a  railroad  company 
is  void.     Ib. 

29.  It  seems,  that  a  petitioner  after  having  once  given  his  consent  can- 
not withdraw  it.     Ib. 

STATUTE,  2. 

NEGLIGENCE. 

1.  Canal  contractors  employed  under  Laws  of  1857,  ch.  105,  §  1,  are 
by  that  act  placed  in  the  same  position  and  subjected  to  the  same 
liabilities  as  the  former  superintendents  of  repairs.     Supreme  Ct., 
1871,  Conroy  v.  Gale,  5  Laiis.,  344. 

2.  Under  Laws  of  1867,  ch.  577,  §  3,  the  liability  of  canal  contractors 
for  failure  to  keep  in  repair  canal  bridges  is  the  same  as  in  regard 
to  any  other  portion  of  the  work  within  the  contract;  and  a  third 
person  injured  by  a  failure  to  make  such  repairs  may  maintain  an 
action  against  the  contractor.     Ib. 

3.  The  contractor  is  not  a  public  officer,  and  cannot  defend  a  failure 
to  repair  on  the  ground  that  in  his  judgment  the  repairs  were  not 
needed.     It  is  not  necessary  to  show  that  he  acted  wantonly  in 
failing  to  repair.     IJ>. 

4.  The  right  of  a  child  to  recover  for  negligent  injury  to  its  person, 
is  controlled  by  the  neglect  of  its  parents,  to  the  same  extent  as  if 
it  were   capable  of  governing  its   own   conduct,  and   had  been 
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equally  neglectful.  [Sher.  &  Red.  on  Negl.,  §  66,  37,  48;  33  How. 
Pr.,  overruling  1  Daly,  89.]  JV.  T.  Com.  PL,  1872,Flynn  v.  Hatton, 
43  How.  Pr.,  333. 

5.  In  actions  such  as  those  against  railroad  companies  for  injuring 
passers  at  crossings,  the  concurring  negligence  of  plaintiff  is  matter 
of  defense,  and  he  is  not  bound  to  negative  it  in  pleading,  nor  in 
evidence,  unless  there  is  something  tending  to  charge  him  with 
negligence.  Supreme  Ct.,  1871,  Hackford  v.  New  York  Central 
R.  R.  Co.,  Ante,  18. 
MUNICIPAL  CORPORATION,  1 ;  QUESTIONS  OF  LAW  AND  FACT,  2. 

NEW  TRIAL. 

1.  A  motion  for  a  new  trial  cannot  be  made  where  a  special  verdict 
is  found.     It  is  not  a  remedy  adapted  to  the  case.     Supreme  Ct., 
1862,  Griswold  v.  Dexter,  62  Barb.,  648. 

2.  It  seems,  that  there  is  no  mode  by  which  a  party  in  whose  favor  a 
general  verdict  is  rendered,   and   against  whom  the    jury  have 
answered  specific  questions  of  fact  submitted  to  them  by  the  judge, 
can  proceed,  except  to  vacate  the  verdict,  if  the  other  side  will 
consent,  and  if  not,  then  to  move  for  a  new  trial  upon  the  whole 
case.     Supreme  Ct.,  1862,  Wilcox  v.  Hoch,  62  Barb.,  509. 

3.  In  an  action  for  assault  and  battery,  where  defendant  has  died 
pending  an  appeal  from  the  judgment,  upon  its  reversal  for  error 
upon  the  trial,  a  new  trial  cannot  be  granted,  as  the  cause  of  action 
does  not   survive   his   decease.     Ct.  of  App.,  1869,   Comstock  v. 
Dodge,  43  How.  Pr.,  97. 

4.  Where  the  amount  of  a  verdict  is  determined  by  mere  conjecture, 
and  is  not  based  upon  any  calculation  warranted  by  the  testimony, 
it  will  be  set  aside  as  unsupported  by  sufficient  evidence.     Supreme 
Ct.,  1871,  Bander®.  Lasher,  5  Lam.,  335. 

5.  In  a  case  of  homicide,  where  the  defense  was  insanity,  ascribed  to 
epileptic  fits,  from  which  it  was  proved  the  accused  had  suffered, 
and  there  was  some  evidence  tending  to  the  opinion  that  the  prisoner 
was  simulating  a  want  of  intelligence  at  the  trial, — Held,  that  the 

•  occurrence  of  an  epileptic  fit  after  the  trial  was  only  cumulative  evi- 
dence, and  not  ground  for  a  new  trial.     Monroe  Oyer  &  T.,  1871. 
People  V.  Montgomery,  Ante,  207. 
CERTIORARI,  4 ;  COURT  OF  OYER  AND  TERMINER  ;  TRIAL,  12,  23. 

NEW  YORK:  CITY  OP. 

The  powers  of  the  board  of  apportionment  and  audit  of  the  city  and 
county  of  New  York,  are  analogous,  in  auditing  claims,  to  those  of 
the  board  of  supervisors  in  the  several  counties.  Supreme  Ct.  Sp. 
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T.,  1872.    People  ex  rel.  Grant  v.  Board  of  Apportionment,  43  How. 
Pr.,  412. 

AUDIT. 

NONSUIT. 

In  an  action  against  a  railroad  company  for  negligently  running  over 
a  passer-by  at  a  crossing,  it  is  error  to  grant  a  nonsuit,  refusing  to 
submit  the  question  of  concurring  evidence  on  his  part  to  the  jury, 
merely  because  he  did  not  look  to  see  whether  a  train  was  approach- 
ing ;  if  it  appear  that  from  the  circumstances  at  the  time, — e.  gr.,the 
state  of  the  weather, — he  could  not  have  seen  the  train  in  time  to 
avoid  it.  Supreme  Ct.,  1871,  Hackford  v.  New  York  Central  R. 
B.  Co.,  Ante,  18. 

NOTE  OF  ISSUE. 
AMENDMENT,  2. 

NOTICE. 

1.  An  erroneous  statement  in  a  deed,  of  an  incumbrance  which  in  fact 
was   discharged  of  record,  is  not  necessarily  sufficient  to  charge  a 
purchaser  with  constructive  notice  of  the  existence  of  an  entirely 
different  incumbrance,  which  does  not  appear  on  record.     Com.  of 
App.,  1872,  Cambridge  Valley  Bank  v.  Delano,  48  N.  T.,  326. 

2.  Constructive  notice,  in  the  case  of  the  purchase  of  land,  and  of 
proceedings  in  partition.     J6.  . 

BANKRUPTCY  ;  CONSTITUTIONAL  LAW  ;  EVIDENCE,  30 ;  EXAMINATION 
OP  PARTY,  3 ;  Lis  PENDENS,  2,  3. 

NUISANCE. 

The  destruction  of  property  not  necessary  to  the  abatement  of  a 
nusiance,  is  unlawful.  [36  N.  Y.,-300.]  [N.  T.  Com.  PI.  Sp.  T., 
1872,  Goldsmith  t>.  Jones,  43  How.  Pr.,  415. 

OFFICER. 

1.  The  validity  of  the  appointment  of  a  ministerial  officer,  who  is  an 
officer  de  facto,  cannot  be  inquired  into  in  a  suit  between  a  person 
complaining  of  the  acts  of  such  officer,  and  the  persons  appointing 
him.  E.  g.,  in  a  suit  against  the  trustee  of  a  school  district,  for  acts 
done  by  his  collector  in  the  course  of  his  duty,  it  cannot  be  shown 
that  the  collector's  appointment  was  invalid,  because  made  by 
parol.  Supreme  Ct.,  1871,  Hamlin  ».  Dingman,  5  Lans.,  61. 


502  ABBOTT'S  PRACTICE  DIGEST. 


2.  The  taking  of  a  bond  of  indemnity  by  overseers  of  the  poor,  against 
the  expenses  of  supporting  a  poor  person,  is  not  a  violation  of  the 
statute  which  prohibits  a  sheriff,  or  any  other  officer,  from  taking 
any  bond  or  other  security  by  color  of  his  office,  in  any  other  case 
or  manner  than  such  as  are  provided  by  law.     Supreme    Ct.,  1871, 
Turner  «.  Hadden,  62  Barb.,  480. 

3.  In  order  to  condemn  a  security  as  taken  by  a  public  officer  colore 
officii,  it  is  not  necessary  to  show  that  it  was  taken  with-  an  evil  or 
corrupt  intent.     Com.   of  App.,  1872,  Richardson  «.   Crandall,  48 
N.  T.  348. 

4.  The  common  law  prohibition  against  taking  securities  colore  officii 
is  aimed  at  the  public  officer,  not  to  the  one  yielding  to  his  exactions  ; 
the  parties   are  not  upon  an  equal  footing;  and  when  the  former 
receives   from  the  latter  securities  or  money  contrary  to  those  pro- 
hibitions, the  parties  are  not  in  part  delictu.     2b. 

5.  The  rule  that  if  assessors  place  upon  the  roll  property  not  liable  to 
taxation,  their  action   may  be  reviewed   upon  certiorari  by  the 
supreme   court, — reiterated.       People  ex  rel.  Westbrook  v.  Trustees 
of  Ogdensburgh,  48  JV.  Y.  390. 

6.  It  is  now  settled  that  assessors,  in  all  cases  where  they  have  juris- 
diction, act  judicially  in  making  their  assessment ;  and  an   action 
does  not  lie  founded  on  an  error  in   their   conclusion.     [35  N.  Y. 
238;    37  Id.   511.]      Com.  of  App.,  1871,  Buffalo  &  State  Line  R. 
R.  Co.  v.  Supervisors  of  Erie,  48  JT.  T.  93. 

7.  "When  an  individual   or  a  corporation   have  been   authorized   by 
statute  to  administer  public  funds  for  public  purposes,  he  or  they 
are  liable  to  an  action  by  the  attorney  general,  for  any  misappro- 
priation or  misconduct  in  the  performance  of  the  trust,  unless  the 
statute  has  prescribed  a   different  remedy.     Supreme   Ct.,    1872, 
People  v.  Tweed,  Ante,  25. 

8.  The  cases  of  People  v.  Miner,   2  Lans.,  396;   and  Attorney  Gen- 
eral v.  Utica  Ins.  Co.,  2  Johns.,  371;  opposed,  in  their  application 
to  municipal  corporations;   and  People  «.  Booth,  32  N.  Y.  398, 
distinguished.    1  b. 

9.  The  sureties  on  the  official  bond  of  an  officer,  whose  term  of  office 
is  for  a  single  year,  are  not  liable  for  any  breach  of  the   condition 
happening  after  the  expiration  of  the  term,  although  the  officer  may 
be   continued  in  office  under  the  same  or  a  new  appointment  or 
election.     This  rule  applied  to  the  sureties  on  the  bond  of  a  school 
district  collector.     Supreme  Ct.,  1871,  Overacre  v.  Garrett,  5  Lans., 
156. 

10.  The  persons  appointed  by  Laws  of  1870,  ch.  382,  to  audit  certain  ac- 
counts against  the,  city  of  New  York,  were  thereby  made  public  offi- 
cers, within  section  124  of  the  Code  of  Procedure,  which  provides  for 
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place  of  trial  of  actions  against  public  officers.    Supreme  Ct.  Sp. 
T.,  1872,  People  v.  Tweed,  Ante,  419. 

ACTION,  3 ;  INJUNCTION,  4 ;  MANDAMUS,  6 ;  NEGLIGENCE,  3 ;  PLACE  OP 

TBIAL,  2. 

PARTIES. 

1.  Tinder  the  married  women  acts  of  this  State,  an  action  for  the  loss 
of  wearing  apparel  and  personal  ornaments  of  a  wife,  given  to  her 
by  her  husband,  is  properly  brought  in  the  name  of  the  wife. 
Com.  of  App.,  1872,  Rawson  D.  Pennsylvania  R.  R.  Co.,  46  N.  Y., 
212. 

2.  The  act  of  1862,  declaring  that  the  wife  "may  sue  and  be  sued," 
does  not  abrogate  the  disability  of  a  husband  to  sue  his  wife  for 
services.    [Reviewing  cases.]    Supreme  Ct.,  1872,  Perkins  v.  Perkins, 
62  Barb.,  531. 

8.  A  mother,  where  the  father  is  dead,  can  maintain  an  action  for  the 
services  of  her  minor  child.  Supreme  Ct.,  1871,  Simpson  v.  Buck, 
5  Lam.,  337. 

4.  Assignee  holding  in  trust  may  sue  individually.     Hoagland   v. 
Trask,*48  N.  Y.,  686. 

5.  Trustees,  in  whom  is  the  title  to  a  trust  fund,  are  the  proper 
parties  plaintiff  in  an  action   to  maintain  and  defend  the   fund 
against  wrongful  attack  or  injury  tending  to  impair  its  safety  or 
amount.     Neither  the  cestuis  que  trust  nor  beneficiaries  can  main- 
tain such  action  against  a  third  person,  except  where  the  trustees 
refuse  to  perform  their  duty,  and  then  the  trustees  should  be  made 
defendants.     Com.  of  App.,  1872,  Western  R.   R.  Co.  v.  Nolan,  48 
N.  Y.,  513. 

6.  Evidence  that  trustees  mentioned  in  complaint  are  not  the  trustees 
elected  at  time  specified  in  bond  on  which  action  is  brought,  a  good 
defense.     Com.  of  App.,  1872,  Wayne  &  Ontario  Collegiate  Inst.  c. 
Blackmar,*  48  N.  Y.,  663. 

7.  A  fraud  by  a  partner  on  his  copartners  does  not  work  a  joint 
injury.     If  they  can  unite  in  a  common  law  action,  the  court  may 
have  power  under  section  274  of  the  Code  to  sever  it;  but  the 
damage  sustained  by  each  is  in  proportion  to  his  interest  in  the 
partnership,   and  if  the  action  is  not  severed,  he   must   bring  a 
separate  action  therefor.     Com.  of  App.,  1872,  Calkins  v.  Smith, 
48  N.  Y.,  614. 

8.  In  an  action  to  determine  conflicting  claims  to  real  property,  all 
claimants  may  be  joined.     Com.  of  App.,  1871,  Fisher*.  Hepburn, 
48  N.  Y.,  41. 

*  No  written  opinion. 
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9.  The  Code  has  abolished  the  former  practice  of  naming  several 
persons  as  lessors  of  the  plaintiff,  in  an  action  of  ejectment,  or  of 
uniting  several  parties  as  plaintiffs  who  might  claim  by  separate 
and  distinct  counts  under  different  titles  or  demises.     Supreme  Ct., 
1872,  Hubbell  v.  Lerch,  62  Barb.,  295. 

10.  In  an  action  for  partition  among  co-tenants,  the  administrator  of 
a  deceased  co-tenant,  who  is  entitled  to  rents  due  his  intestate,  is  a 
proper  party ;  he  need  not  be  turned  over  to  a  separate  action. 
Com.  of  App.,  1871,  Scott  v.  Guernsey,  48  N.  Y.,  106. 

11.  The  act  of  a  municipal  or  county  officer  in  depositing  moneys 
raised  by  official  power,  with  a  corporate  officer,  does  not  give  the 
corporation  a  title  to  or  interest  in  such  moneys  so  as  to  make  them 
necessary  parties  to  an  action  by  the  State,  to  recover  sums  mis- 
appropriated by  the  former  officer.     Supreme  Ct.,  1872,  People  v. 
Tweed,  Ante,  25. 

12.  In  an  action  by  the  people  in  such  a  case  it  is  not  necessary  to 
make  the  county  or  municipality  a  defendant  if  it  does  not  appear 
that  the   body   corporate    participated  in  the  fraud,   or  has  an 
interest  in  the  moneys  raised.     /&. 

13.  The  board  of  supervisors  of  a  county  can  maintain  an  action  to 
recover  moneys  fraudulently  drawn  from  the  treasury  of  the  county, 
by  a  public  officer,  by  means  of  fictitious  claims,  and  converted  to 
his  own  use  or  misapplied.      Supreme   Ct.,   1872,    Supervisors  v. 
Tweed,  Ante,  152. 

14.  The  case  of  the  People  v.   Supervisors  (p.   25  of  this  volume), 
questioned.     1 o. 

15.  Form  of  a  complaint  in  such  case, — Held,  sufficient.     75. 

16.  Assessors   acting  within   their    jurisdiction,    are   quad    judicial 
officers.     Their  assessment  is  a  judgment.     They  are  not  subject  to 
an  action  to  review,  modify,  or  reverse  their  judgments,  nor  to  hold 
them  to  personal  liability,  when  acting  within  their  jurisdiction. 
Their  judgments  can  be  reversed  by  action  for  fraud,  mistake  or 
other  cause,  giving  jurisdiction  to  courts  of  equity ;  but  it  is  the 
parties  affected  by  the  judgment  who  must  be  brought  into  court  to 
litigate,  not  the  judges.     Com.  of  App.,  1872,  Western  K.  B.  Co.  v. 
Nolan,  48  N.  Y.,  513. 

17.  One  who  assigns  all  his  interest  in  the  assets  of  his  firm,  to  his 
copartner,  on  an  agreement  to  pay  firm  debts  and  account  for  the 
balance,  not  a  necessary  party  in  an  action  for  a  firm  debt.    Phillips 
0.  Clark,  48  N.  7.,  677. 

18.  It  seems,  that  an  action  for  specific  performance  of  a  contract 
made  by  a  deceased  vendor  of  land,  must  be  against  the  executors 
and  administrators.     Com.  of  App.,  1872,  Potter  v.  Ellice,  48  2f.  Y.t 
321. 


NEW  YORK:   1873.  505 


PARTNERSHIP. 


19.  One  who  becomes  an  assignee  in  bankruptcy,  after  the  filing  of  a 
Us  pendens  in  a  foreclosure  suit,  does  not  thereby  become  a  necessary 
party  to  the  foreclosure.     Supreme  Ct.  Sp.  T.,  1872,  Daly  v.  Bur- 
chell,  Ante,  264. 

20.  The  decision  in  Cleveland  v.   Boerum  (27   Barb.,   252), — as  to 
making  an  assignee  in  bankruptcy,  a  party,-1— is  applicable  under 
the  present  bankruptcy  law.     1  b. 

21.  A  mortgagor,  after  having  assigned  his  equity  of  redemption,  is 
not  a  necessary  party  to  an  action  to  foreclose  the  mortgage ;  conse- 
quently in  case  of  his  death  his  heirs  are  not  necessary  parties.    /&. 

ACTION,  14;  ATTORNEY  AND  CLIENT,  3;  CAUSE  OF  ACTION;  CRED- 
ITOR'S ACTION,  2 ;  FORECLOSURE,  1 ;  INJUNCTION,  4 ;  JUDGMENT, 
10 ;  JURISDICTION,  7 ;  MONEY  RECEIVED  ;  MUNICIPAL  COR- 
PORATION, 3;  PEOPLE,  2;  TRIAL,  10. 

PARTITION. 

1.  The  remedy  for  rents,  by  one  tenant  in  common  against  another 
under  the  statute,  by  an  action,  is  cumulative,  and  does  not  bar 
the  equitable  adjustment  of  them  on  a  partition  in  equity,    fl  Rev. 
Stat.,  750,  §  9.]    Com.  of  App.,  1871,  Scott  v.  Guernsey,.  48  JV.  T.,  106. 

2.  An  agreement  preventing  competition  at  a  public  sale, — e.  g.,  a 
contract  founded  on  an  agreement  between  two  persons  (the  owner 
in  trust  and  another),  not  to  bid  against  each  other  at  a  partition 
sale, — is  void  as  against  public  policy,  and  even  though  there  has 
been  performance  on  one  side  by  paying  money,  the  court  will  not 
interfere  to  compel  a  specific  performance  of  the  agreement,  nor  to 
compel  a  restitution  of  money  paid.'  Supreme  Ct.,  1872,  "Wheeler 
v.  Wheeler,  5  Lans.,  355. 

8.  A  party  claiming  title  to  land  by  a  parol  partition  must  first  show 
that  there  has  been  a  tenancy  in  common  between  himself  and 
those  from  whom  he  claims.     Supreme  Ct.,  1871,  Reformed  Church 
of  Gallupville  TO.  Schoolcraft,  5  Lans.,  206. 
PARTIES,  10. 

PARTNERSHIP. 

Action  for  dissolution   and   accounting,  proper  remedy,  even  after 
voluntary  dissolution.     Babcock  v.  Hermance,*  48  N.  T.,  683. 
CAUSE  OF  ACTION. 

*  No  opinion  reported. 
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PLACE  OF  TRIAL. 


PAYMENT. 

DEFENSES,  4;  SUPPLEMENT AKY  PROCEEDINGS,  1. 
PENALTY. 

It  is  not  necessary  that  a  penal  statute  should  contain  prohibitory 
words.      A  penalty  implies   a   prohibition,    and   every  act  done 
against  it  is  not  only  illegal  but  absolutely  void.     [14  Johns.,  290.] 
AT.  Y.  Superior  Ct.,  1872,  Swords®.  Owen,  43  How.  Pr.,  176. 
ACTIGN,  5;  DEFENSES,  2;  STATUTE,  1. 

PEOPLE. 

1.  The  people  of  the  State  can  maintain  an  action,  by  the  attorney 
general,  to  recover  moneys  unlawfully  raised  by  public  officers  of 
county  or  a  municipal  corporation,  or  special  board  of  commis- 
sioners, and  converted  to  their  own  use.     Supreme  Ct.,  1872,  Peo- 
ple v.  Tweed,  Ante,  25. 

2.  The  power  of  the  attorney  general  to  bring  such  an  action  in  the 
name  of  the  people,  is  sustained  by  the  English  cases,  and  is  not 
taken  away  by  the  Code  of  Procedure.     Ib. 

PETITION. 

MUNICIPAL  CORPORATION,  14 ;  REMOVAL  OP  CAUSE,  3. 
PLACE  OF  TRIAL. 

1.  A  motion  to  change  the  place  of  trial  for  convenience  of  witnesses, 
is  premature,  when  made  before  the  issue  of  law  raised  by  plain- 
tiff's demurrer  to  a  defense  set  up  in  defendant's  answer  has  been 
heard  and  determined ;  as  a  decision  upon  the  issue  in  favor  of  de- 
fendant would  end  the  case,  without  the  examination  of  any  wit- 
nesses.    Supreme  Ct.  Sp.    T.,   1872,  Moore  «.  Pillsbury,  43  How. 
Pr.,  142. 

2.  The  provisions  of  section  124  of  the  Code  of  Procedure  in  regard 
to  the  place  of  trial  of  actions  against  a  public  officer,  apply  where 
the  action  is  against  a  person,  for  acts  done  by  him  in  his  capacity 
as  a  public  officer,  though,  at  the  time  of  the  suit,  the  defendant  is 
not  occupying  the  office.     Supreme   Ct.,  1872,   People  v.  Tweed, 
Ante,  419. 

3.  To  entitle  a  defendant  to  the  privileges  conferred  by  section  124 
of  the  Code  of  Procedure,  the  suit  must  be  for  malfeasance  or  mis- 
feasance in  office   simple  nonfeasance  is  not  enough.     1$. 

OFFICERS,  10. 
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PLEADING. 

1.  The  rule  that  a  pleading  is  to  be  considered  most  strongly  against 
the  pleader, — applied.      Com.  of  App.,  1872,  Bunge  v.  Koop,   48 
2f.  Y.,  225. 

2.  The   rules  applicable  to  pleading  and   evidence  in  actions  for 
wrongs  committed  by  married  women,  stated.     Rowing  v.  Manley, 
Ante,  276. 

3.  An  admission  that  A.  "  executed  "  the  deed  to  the  defendant,  is 
in  effect  an  admission  that  the  deed  was  sealed,  signed  and  de- 
livered [Bouv.  L.  Die.,  "Execution";  7  T.  R.,  506;  5  Verm.,  500.] 
Com.  of  App.,  1872,  Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y.,  253. 

4.  Where  a  summons  and  complaint  against  a  municipal  corporation 
both  demand  judgment  for  a  sum  certain,  for  services  of  plaintiff 
as  a  public  constable,  an  allegation  in  the  complaint  that  defendant 
neglected  and  failed  to  keep  the  means  in  the  hands  of  its  treasurer 
to  pay  the  claim,  and  that  there  were  no  funds  in  his  hands  out  of 
which  to  pay  the  same,  does  not  render  the  cause  of  action  one  of 
tort  for  negligence,  and  thus  produce  a  variance  from  the  summons 
for  a  money  demand   on  contract.     Supreme    Ct.  Sp.   T.,  1870, 
Prudden  v.  City  of  Lockport,  43  How.  Pr.,  286. 

5.  In  an  action  against  a  corporation,  if  its  corporate  existence  be 
denied  in  the  pleadings,  plaintiff  must  prove  that  defendant  is  a 
corporation  capable  of  contracting  a  debt  and  of  being  sued  there- 
for.    Supreme  Ct.,  1872,  Van  Buren  v.  Reformed  Church  of  Ganse- 
voort,  62  Barb.,  495. 

6.  In  an  action  for  damages  for  fraudulently  concealing  a  defect  in  a 
thing  sold,  the  fact  that  defendant  had  communicated  the  defect  to 
plaintiff  is  admissible  under  a  general  denial.     Supreme  Ct.,  1862, 
Howell  v.  Biddlecom,  62  Barb.,  131. 

7.  In  an  action  for  brokerage,  proof  of  a  larger  amount  of  property 
than   alleged, — Held,  not  an  objection  that  could  be   raised  on 
appeal,  and  if  raised  at  the  trial  should  be  cured  by  amendment. 
Divall  v.  Henken,  48  N.  Y.,  672. 

8.  On  a  motion  under  section  160  of  the  Code  of  Procedure,  to  re- 
quire parts  of  the  complaint  to  be  made  more  definite  and  certain, 
the  moving  papers  should  point  out  wherein  the  alleged  defect  con- 
sists.    Supreme   Ct.  S,p.  T.,   1872,  Rathbun  v.  Markham,  43  How. 
Pr.,  271. 

ANSWER,  1;  COMPLAINT,  1,  2,  6,  9;  JUSTICE'S  COURT,  9;  SLANDER,  2; 
VARIANCE  ;  VERDICT,  1. 

POOR. 

FORMER  ADJUDICATION,  1 ;  OFFICER,  1. 
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QUESTIONS   OP  LAW  AND   FACT. 


PRECEPT. 

COSTS,  13. 

PRINCIPAL  AND  SURETY 

One  who  becomes  surety  in  a  legal  proceeding,  upon  a  request  of  an 
unauthorized  attorney,  is  not  entitled  to  recover  against  the  prin- 
cipal for  money  paid,  although  the  judgment  may  have  been  bind- 
ing against  the  principal.  Com.  of  App.,  1871,  Gager  v.  Babcock,  48 
N.  F.,  154. 

PROCESS. 
EXECUTION,  1 ;  MARINE  COURT,  2. 

PROMISE  OF  MARRIAGE. 

1.  A  promise  of  marriage  by  an  infant  is  not  binding  (unless  ex- 
ecuted), and  an  action  for  breach  thereof  cannot  be  maintained. 
Supreme  Ct.  Sp.  T.,  1872,  Feibcl  v.  Obersky,  Ante,  402,  note. 

2.  To  sustain  an  action  for  breach  of  promise  to  marry,  an  actual  and 
mutual  contract  must  be  established ;  but  this  may  be  established 
by  circumstantial   evidence,    such  as  declarations    and    attentions 
showing  the  meeting  of  the  minds  of  the  parties  in  a  determina- 
tion to  marry.   City  Ct.  of  Broollyn,  1872,  Homan  v.  Earle,  Ante,  402. 

3.  The  contract  can  be  made  without  formal  words  of  request  and 
promise.     76. 

4.  These  principles  are  not  rendered  inapplicable  by  the  change  in 
the  law  by  which  parties  are  now  allowed  to  be  examined  as  wit- 
nesses.    They  rest  on  the  nature  of  the  contract  itself,  not  on  the 
difficulty  of  proving  it  without  the  parties'  testimony.     II). 

QUESTIONS  OF  LAW  AND  FACT. 

1.  In  an  action  for  assault  and  battery,  it  is  for  the  jury  to  determine 
from  the  evidence  whether  the  defendant  was  at  the  time  in  posses- 
sion of  the  premises,  from  which  plaintiff  was  forcibly  ejected ;  when 
it  appeared  that  defendant's  son  occupied  the  premises  for  him,  as 
hia  servant,  and  under  his  control  and  direction,  and  not  for  him- 
self, and  when  when  the  jury  are  not  permitted  to  pass  upon  the 
question,  the  judgment  should  be  reversed  for  the  error.  Com.  of 
App.,  1869,  Comstock  v.  Dodge,  43  How.  Pr.,  97. 
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RAILROAD    COMPANY. 


2.  In  an  action  against  railway  companies  for  negligent  injury  of 
persons,  the  general  question  of  negligence  of  the  defendant,  and 
the  contributory  negligence  of  the  plaintiff,  is  exclusively  within 
the  province  of  the  jury,  according  to  the  uniform  tenor  of  recent 
English  cases.  [1  Law  Rep.  Q.  B.,  277;  18  Com.  B.  N.  S.,  584;  1 
Law  Rep.  Ex.,  21;  1  Law  Rep.,  13;  15  N.  Y.,  383;  35  Id.,  38;  30 
Id.,  373;  34  Id.,  404;  29  Id.,  592;  32  Barb.,  147;  58  Id.,  184;  24 
How.  Pr.,  177;  2  Robt.,  357.]  N.  Y.  Superior  Ct.,  1872,  Pendril 
v.  Second-Ave.  R.  R.  Co.,  43  How.  Pr.,  399. 

QUO  WARRANTO. 

In  an  action  in  the  nature  of  quo  warrants,  brought  against  a  number 
of  defendants,  where  the  court  has  no  power  to  adjust  the  ultimate 
rights  of  the  defendants  in  the  subject  of  the  action,  it  cannot 
compel  a  part  of  the  defendants  to  pay  costs  to  the  other  defend- 
ants. Supreme  Ct.,  1871,  People  v.  Albany  &  Susquehanna  R.  R. 
Co.,  5  Lans.,  25. 

RAILROAD  COMPANY. 

1.  Where  a  conductor  is  instructed  by  the  railroad  company  employ- 
ing him,  that  he  must  put  off  from  the  cars,  with  as  little  force  a<j 
may  be  necessary,  any  passenger  who  does  not  pay  his  fare  or  pro- 
duce a  transfer,  the  company  are  liable  to  a  passenger  put  off  by 
the  conductor  in  case  of  non-payment,  for  any  abuse  of  authority, 
and  for  injuries  resulting  from  any  error  of  judgment  or  mistake 
of  fact  by  the  conductor  as  well  as  for  those  which  arise  from 
negligence  or  reckless  performance  of  his  duty.     N.  T,  Superior 
Ct.,  1872,  Hamilton  v.  Third-Ave.  R.  R.  Co.,  Ante,  318. 

2.  In  reviewing  the  proceedings  of  commissioners  appointed  to  ap- 
praise property  taken  for  railroad  purposes,  the  testimony  taken  on 
the  hearing  before  the  commissioners  and  annexed  to  the  report,  is 
to  be  considered  as  a  part  thereof.     Supreme  Ct.,  1871,  Rondout  & 
Oswego  R.  R.  Co.  v.  Deyo,  5  Lans.,  298.    • 

3.  On  the  hearing  before  the  commissioners,  evidence  may  be  given 
of  the  purpose  for  which  the  land  taken  is  to  be  used.     Ib. 

4.  A  person  who  is  a  trustee  under  railroad  mortgages  will  not  be 
removed  from  his  trusteeship  on  the  application  of  a  majority  in 
interest,  of   the  bondholders   under  the  first    mortgage,    on    the 
ground  that  he  declines  to  employ  for  the  foreclosure  of  the  first 
mortgage  counsel  selected  by  such  majority,  and  declines  to  elect 
to  act  as  trustee  only  under  one  of  the  mortgages,  and  to  resign  his 
trusteeship  under  the  other.     So  held,  in  a  case  where  it  was  not 


510  ABBOTT'S  PACTICE  DIGEST. 


REFERENCE. 


clear  but  that  the  action  of  the  trustee  was  the  result  of  sound 
judgment,  and  not  against  the  interest  of  any  bondholders.  Su- 
preme Ct.  Sp.  T.,  1872,  Beadleson  v.  Knapp,  Ante,  335. 
5.  It  seems,  that  the  right  of  removal  is  not  absolute,  upon  the  ap- 
plication of  a  majority  of  the  bondholders.  The  removal  is  not  to 
be  capriciously  made.  75. 

MUNICIPAL  CORPORATION,  13,  15,  20. 

RECEIVER. 

1.  Pending  an  appeal  from  a  judgment,  the  court  have  power,  on 
appellant's  motion,  to  appoint  a  receiver  of  property,  of  which,  under 
the  judgment,  the  respondent  would  otherwise  be  entitled  to  the 
possession.    So  held,  where  the  property  remained  in  the  appellant's 
possession  at  the  time  of  his  application  for  the  appointment  of  a 
receiver.     Ct.  of  App.,  1870,  Fellows  v.  Heermans,  Ante,  1. 

2.  Where  a  person  carried  on  business  of  a  partnership  in  his  in- 
dividual name,  and  also  made  a  personal  contract  in  his  individual 
name, — Held,  that  the  contract  was  not  a  firm  contract,  and  the  re- 
ceiver of  the  firm  could  not  recover  on  it.      Supreme  Ct.,  1871, 
Marvin  v.  Buchanan,  62  Barb.,  468. 

SUPPLEMENTARY  PROCEEDINGS,  3. 

REDEMPTION. 

LIMITATIONS,  8. 

REFERENCE. 

1.  A  court  having  a  discretionary  power  by  section  309  of  the  Code 
of  Procedure  to  make  an  additional  allowance  in  certain  cases, 
cannot  delegate  such  power  to  a  referee  and  order  him  to  ascertain 
and  report  what  would  be  a  proper  allowance,  and  to  which  of  the 
defendants  it  should  be  paid.    Supreme  Ct.,  1871,  People  v.  Albany 
&  Susquehanna  R.  R.  Co.,  5  Lans.,  2o. 

2.  An  addition  allowance  where  the  rights  in  controversy  have  no 
money  value,  is  erroneous.     Ib. 

3.  If  a  referee  states  in  detail  the  facts  constituting  a  transaction, 
his  finding  as  to  the  effect  of  such  facts  may  be  regarded  as  a  con- 
clusion of  law.      Com.  of  App.,   1872,    Hotchkiss  v.  Mosher,  48 
N.  T.,  478. 

4.  A  general  finding  of  a  referee  in  favor  of  the  plaintiff  will  be  con- 
strued to  include  a  finding  in  his  favor  of  every  question  necessary 
to  the  support  of  his  case.     If  the  defendant  requires  a  special 
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REMOVAL  OP  CAUSES. 


finding  on  any  point  he  must  request  the  referee  so  to  find.     Su- 
preme Ct.,  1871,  Cooper  v.  Bean,  5  Lam.,  318. 

5.  Decision  of  referee  on  question  of  costs,  not  reviewable  in  the 
court  of  appeals.     Taylor  v.  Root,*  48  N.  F.,  687. 
APPEAL,  14;  COSTS,  10. 

REFORMATION. 
MISTAKE,  1. 
RELEASE. 

An  action  for  assault  and  battery  being  at  issue  and  noticed  for  trial, 
the  parties  settled  the  matter,  and  the  plaintiff  executed  to  the  de- 
fendant a  release  and  discharge,  without  consultation  with,  or 
notice  to  his  attorney  to  whom  he  had  in  terms,  given  a  lien  on  the 
cause  of  action  as  security  for  his  costs,  advances  and  counsel  fees, 
of  which  claim  the  defendant  had  notice  at  the  time  of  settlement, 
-f-Held,  that  the  attorney  was  not  at  liberty  to  proceed  in  the  action, 
to  obtain  his  costs,  advances  and  counsel  fee,  after  such  settlement 
and  release  of  the  cause  of  action  by  the  plaintiff.  Supreme  Ct., 
1872,  Pulver  «.  Harris,  62  Barb.,  500. 

RELIGIOUS  CORPORATION. 

A  religious  corporation  cannot  divest  itself  of  the  title  to  real  estate 
without  the  order  of  the  court.  Supreme  Ct.,  1871,  Reformed 
Church  of  Gallupville  v.  Schoolcraft,  5  Lam.,  206. 

REMOVAL  OF  CAUSES. 

1.  The  act  of  Congress  of  1866,  amended  in  1867  [14  U.  S.  Stat.  at  L., 
306,558],  providing  that  "where  a  suit  is  now  pending  or  may 
hereafter  be  brought,  in  any  State  court,  in  which  there  is  a  con- 
troversy between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State,  such  citizen  of  another  State, 
whether  he  be  plaintiff  or  defendant,  if  he  will  make  an  affidavit 
stating  that  he  has  reason  to  and  does  believe,  that  from  prejudice 
or  local  influence,  he  will  not  be  able  to  obtain  justice  in  such 
State  court,  at  any  time  before  the  final  hearing  or  trial  of  the  suit 
and  file  a  petition  in  such  State  court,  offer  security  (and  perform 
certain  other  formal  acts),  the  State  courts  shall  thereupon  proceed 
no  further  in  the  action,  but  the  same  shall  proceed  in  the  United 
States  circuit  court," — is  unconstitutional  as  conferring  upon  the 

*  No  opinion  reported. 


512  ABBOTT'S  PKACTICE  DIGEST. 


federal  government  power  to  divest  a  State  court  of  its  acquired 
jurisdiction,  in  cases  in  which  by  the  judiciary  act  of  1789  (1  U.  S. 
Stat.  at  L.,  §  12),  such  jurisdiction  is  concurrent,  in  suits  between 
citizens  of  different  States,  with  that  of  the  United  States  courts. 
[Amend,  to  Const,  art.  10;  5  Cranch,  303;  26  Wend.,  102;  2  Hill, 
162.]  N.  Y.  Superior  Ct.  Sp.  T.,  (1872  ?)  Stephens  v.  Howe,  43 
How.  Pr.,  134. 

2.  Under  the  acts  of  Congress  of  1866  and  1867, — allowing  the  re- 
moval to  the  United  States  court,  of  causes  pending  or  thereafter 
commenced  in  a  State  court  between  a  citizen  of  the  State  in  which 
the  suit  is  brought,  and  a  citizen  of  another  State, — where  one  of 
several  defendants  resides  in  this  State  at  the  time  of  the  com- 
mencement of  an  action  in  a  court  of  the  State,  his  subsequent  re- 
moval and  change  of  residence  to  another  State,  does  not  affect  the 
exclusive  jurisdiction  of  the  State  court,  nor  authorize  the  removal 
of  the  cause  to  the  United  States  court,  on  petition  of  such  de- 
fendant.   N.  T.  Com.  PI,  1871,  Dart ».  Walker,  43  How.  Pr.,  29. 

3.  A  petition  may  be  granted  under  the  act  of  1866,  although  the 
petition  erroneously  purports  to  be  founded  on  the  act  of  1867. 
And  a  joint  petition  may  be  granted  as  to  one  defendant,  under  the 
act  of  1866,  although  denied  as  to  the  other.     Ib. 

4.  Under  the  acts  of  1866  and  1867, — allowing  removal  "  before  trial  or 
a  final  hearing," — an  application  may  be  made  after  a  first  trial  has 
been  adjudged  a  mistrial,  and  and  a  new  trial  has  been  ordered. 

n. 

RESIDENCE. 
TAXES,  1. 

RESTITUTION. 
EJECTMENT,  1. 

RESTORATION  OF  POSSESSION. 
EJECTMENT,  1. 

RETURN. 

JURISDICTION,  6 ;  JUSTICES'  COURTS,  5,  17. 
SALE. 

1.  On  a  sale  of  cloth,  there  being  no  sufficient  opportunity  to  examine 
it  while  it  was  in  the  seller's  store,  it  was  arranged  that  it  should 
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be  taken  to  the  buyers'  store,  where  they  were  to  examine  it,  and  if 
satisfied  as  to  the  quantity  and  quality,  they  were  to  give  their  note 
for  the  purchase  price.  They  did  so  take  and  examine  it,  and  re- 
fused to  accept  it.  Held,  that  there,  was  no  such  delivery  and  ac- 
ceptance as  took  the  sale  out  of  the  statute  of  frauds.  Com.  of  App., 
1872,  Stone  v.  Browning,  Ante,  188. 

2.  The  mere  receipt  of  goods  under  the  contract  is  not  a  compliance 
with  the  statute.  There  must  be  some  act  or  conduct  on  the  buy- 
er's part,  manifesting  his  intention  in  receiving  them  to  accept 
them  absolutely  in  full  performance  of  the  contract.  7&. 

8.  It  seems,  that  the  seller's  claim  of  lien  for  the  purchase  price  is  in- 
consistent with  such  a  delivery  and  acceptance  by  the  buyer  as  is 
necessary  to  satisfy  the  statute  of  frauds.  1J>. 

4.  Defendant  being  bound  to  consign  for  sale  all  the  goods  he  man- 
ufactured, to  plaintifls,  and  not  being  bound  to  manufacture,  he  re- 
fused to  manufacture,  unless  plaintiffs  would  make  a  different 
agreement  with  him.  They  consented,  and  made  another  agree- 
ment, but  failed  to  keep  it,  whereupon  defendant  sold  his  goods  to 
other  parties.  Held,  that  plaintiffs  had  no  cause  of  action,  since 
the  first  contract  was  abrogated  by  the  second,  and  plaintiffs  hav- 
ing failed  to  keep  that,  defendant  had  a  right  to  rescind.  Com.  of 
App.,  1872,  Hadden  v.  Dimmick,  13  Ante,  135;  reversing  31  How. 
Pr.,  196. 

6.  Defendant  being  bound  by  a  sealed  contract  to  consign  all  the 
goods  he  manufactured  to  plaintiffs,  they  gave  him  oral  permission 
to  consign  to  other  parties,  and  he  acted  on  the  permission, — Held, 
that  plaintiffs  could  not  be  allowed  to  recall  it  or  to  sue  him  for  a 
breach  of  contract.  75. 

SERVICE  AND  PROOF. 

APPEARANCE,   1;  FORECLOSURE,  1,  10;  JURISDICTION,  6;  JUSTICES' 
COURTS,  5,  6 ;  Lis  PENDENS,  3 ;  SUPERIOR  COURT  OF 
BUFFALO;  WITNESS,  1. 

SET-OFF. 

Parol  agreement  to  set  off  debts,  not  a  sale,  within  the  statute  of 
frauds.     Brand  v.  Brand,  48  N.  7.,  675. 
JUDGMENT,  5. 

SHERIFF. 

1.  Where  a  sheriff  levies  on  property  in  which  a  third  person  has  an 
insurable  interest,  and  the  latter  insures  the  property,  and  the  same 
N.  S.— XIII.— 33 
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is  destroyed  and  the  insurers  pay  to  the  assured  the  amount  of  loss, 
the  sheriff  has  no  right  to  claim  a  portion  of  the  money  without 
showing  that  his  interest  has  ever  been  insured.  Supreme  Ct.,  1862, 
Perkins®.  Proud,  62  Barb.,  420. 

2.  For  a  delay  in  the  sale   of  property  levied   on,   granted  at  the 
instance  of  a  third  party  interested  in  such  property,  the  sheriff  has 
no  right  to  demand  compensation,  it  being  his  duty  to  grant  such 
delay  if  not  beyond  the  return  day  of  the  process,  and  if  it  will 
not  work  injury.     If  it  be  beyond  the  return  day,  it  is  in  violation 
of  his  duty,  and  illegal  and  void.     Ib. 

3.  Where  a  person  arrested  for  concealing  personal  property  for  which 
the  action  was  brought,  with  intent  that  it  should  not  be  found  by 
the   sheriff,    gives  bail,   and  the  bail   do  not    justify,  the  sheriff 
becomes  liable  as  bail,  and  his  liability  is  the  same  as  that  of  bail 
on  such  an  arrest,  namely,  not  only  for  the  person  of  the  defendant, 
but  for  the  delivery  of  the  property  or  the  payment  of  its  value. 
[HUNT,  J.,  dissenting.]     Com.  of  App.,   1871,  McKenzie  v.  Smith, 
48  N.  Y.,  143. 

4.  Upon  the  death  of  an  ex-sheriff,  his  under  sheriff  has  power  to  ex- 
ecute the  unfinished  business  of  the  ex-sheriff,  and  by  1  Edm.  Stat., 
352,  §  71,  the  sureties  and  estate  of  the  ex-sheriff  are  liable  for  his 
acts.     Supreme  Ct.,  1871,  Newman  v.  Beckwith,  5  Lans.,  80. 

5.  The  sheriff  is  not  entitled  to  any  other  fees  than  those  expressly 
allowed  by  statute.    2T.  Y.  Com.  PI.  Sp.  T.,  1872,  Crofut  v.  Brandt, 
Ante,  128. 

6.  The  statutes  fixing  the  fees  of  a  sheriff,  for  services  upon  an  ex- 
ecution,— stated.     Ib. 

7.  On  execution,  his  poundage  is  limited  two  and  a  half  per  cent,  on 
two  hundred  and  fifty  dollars  ;  and  one  and  a  quarter  per  cent,  on 
the  excess  over  two  hundred  and  fifty  dollars.     His  charge   for 
advertising   sale  is  limited  to   two   dollars,   with   one  dollar  ad- 
ditional, if  execution  be  stayed  after  advertising  and  before  sale. 
His  fee  for  receiving  and  entering  execution  is  fifty  cents,  and  for 
return,  thirteen  cents ;  and  for  travel,  if  not  more  than  one  mile, 
six  cents.     Ib. 

3.  He  cannot,  on  an  execution,  claim  extra  fees  for  expense  of  keepers ; 
nor  charges  for  cartage  and  storage  not  necessary  for  the  pu  rpose 
of  making  an  immediate  sale;  nor  auctioneer's  charges  for  selling 
goods,  except  where  he  sells  by  an  auctioneer  at  the  request  of  the 
party ;  nor  charges  for  insurance  ;  for  cataloguing  goods,  or  for  re- 
funding purchasers'  deposits.  I  b. 

9.  If  any  claim  arises  in  his  favor  for  extra  services  or  expenses  ren- 
dered upon  special  request  outside  the  scope  of  his  official  duty,  his 
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remedy  is  by  action.     Such  expense  cannot  be  allowed  on  taxation, 
•which  is  limited  to  the  adjustment  of  mere  statutory  fees.     /&. 
COSTS,  11 ;  EXECUTION,  1,  2,  4,  6. 

SHIPPING. 

1.  The  act  of  1862  (Laws  of  1862,  ch.  482),  providing  for  the  collec- 
tion of  demands  against  ships  and  vessels,  is  not  repugnant  to  the 
provision  in  the  State  constitution  that  no  person  shall  be  deprived 
of  property,  &c.,  without  due  process  of  law  (art.  1,  §  6),  since  it 
provides  a  reasonable  notice  and  gives  an  opportunity  to  litigate  the 
lien.     [43  N.  Y.,  52.]     Com.  of  App.,  1872,  Happy  v.  Mosher,  48 
N.  F,  313 ;  reversing  47  Barb.,  501. 

2.  An  omission  to  state  in  the  application  to  a  county  judge,  the  time 
and  place  of  filing  a  specification  of  a  claim  against  a  vessel  under 
Laws  of  1862,  ch.  482,  does  not  invalidate  proceedings  under  that 
statute,  where  the. vessel  has  not  departed  from  the  port;  and  the 
giving  of  the  bond  required  in  the  act  is  a  waiver.     76. 

3.  A  contract  for  materials  furnished  to  a  vessel  before  launching,  is 
not  maritime  in  its  nature.     Supreme  Ct.  Sp.  T.,  1872,  Moores  v. 
Lunt,  Ante,  166. 

4.  A  lien,  as  authorized  by  the  act  of  1862  (Laws  of  1862,  p.  956,  ch. 
482),  put  upon  a  vessel,  for  materials,  &c.,  made  and  delivered  at  a 
place  within  this  State,  under  a  contract  made  in  this  State,  is  valid, 
notwithstanding  such  materials  were  furnished  to  be  used  on  the 
vessel  while  in  course  of  construction  in  another  State.     Hence,  a 
bond  given  to  discharge  a  vessel  from  an  attachment  under  the  act 
is  valid.    Ib. 

5.  A  note  given  by  the  owner  to  a  material-man,  if  received  by 
latter,  though  not  absolutely  accepted,  suspends  his  remedy  upon 
a  lien.     Com.  of  App.,  1872,  Happy  v.  Mosher,  48  N.  F,  313. 

6.  An  inspection  of  a  steamboat  and  its  machinery,  under  the  act  of 
Congress  of  July  7,  1838,  and  August  30,  1852,  and  the  opinion  of 
the  inspector  that  it  fulfilled  the  requirements  of  the  law,  is  not  a 
defense  to  an  action  by  a  person  injured  through  a  known  defect  of 
the  machinery.     Com.  of  App.,   1872,   Swarthout  v.  New  Jersey 
Steamboat  Co.,  48  N.  F,  209. 

SLANDER. 

I 

1.  The  doctrine  that  an  action  of  slander  for  words  not  actionable 

per  se,  cannot  be  maintained  unless  spoken  in  the  presence,  or 
brought  directly  to  the  knowledge  of  the  one  who  acted  upon  them 
to  the  pecuniary  injury  of  plaintiff,  as  laid  down  in  Keenholtz  v. 
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Becker,  3  Den.,  346, — questioned.     Com.  of  App.,  1872,  Basscll  v. 
Elmore,  48  N.  Y.,  561. 

2.  The  objection,  on  the  trial  of  an  action  for  slander,  that  as  there 
was  but  one  good  count  in  the  complaint,  the  plaintiff  could  there- 
fore prove  but  one  utterance  of  the  slanderous  charge, —  Held,  not  to 
be  well  taken,  as  it  is  well  settled  that  under  a  single  count  the 
plaintiff  may  prove  a  repetition  of  the  same  slanderous  charge  even 
down  to  the  trial,  not  to  sustain  the  action,  but  to  show  the  degree 
of  malice  and  thus  enhance  the  damage.  [57  Barb.,  118;  42  N.  Y., 
474;  44  Id.,  266.]  Com.  of  App.,  1872,  Bassell  «.  Elmore,  48 
N.  Y.,  561. 

WITNESS,  8. 

SPECIAL  PROCEEDING. 
COSTS,  10. 

SPECIFIC  PERFORMANCE. 

1.  Where  a  purchaser  of  land  in  possession  surrenders  his  contract, 
and  procures  a  deed  to  be  made  by  his  vendor,  to  a  third  person, 
in  consideration  of  the  latter  advancing  unpaid  purchase  money 
necessary  to  procure  the  conveyance,  and  promising  orally  to  give 
him  a  written  obligation  to  convey  to  him  on  the  repayment  of  the 
advance,  &c.,  a  court  of  equity  will  enforce  performance  of  the 
parol  promise.     Ct.  of  App.,   1869,  Dodge  v.  Wellman,  43  How. 
Pr.,  427;  affirming  42  Barb.,  390. 

2.  This  will  be  done  upon  the  principle  that  a  party  will  not  be  per 
mitted  to  insist  on  the  statute  of  frauds,  to  protect  him  in  the  en- 
joyment of  advantages  procured  from  another,  in  faith  of  an  oral 
agreement  on  which  the  latter  has  acted,  and  in  faith  whereof  he 
has  placed  himself  in  a  situation  in  which  he  must  suffer  wrong  and 
injustice.     1  b. 

3.  Not  only  is  the  purchaser -entitled  to  enforce  such  promise,  but  the 
grantee  in  the  deed  cannot  recover  possession  meanwhile,  if  the 
original  contract  entitled  the  purchaser  to  remain  in  possession, 
and  it  does  not  appear  that  in  assuming  the  place  of  the  vendor, 
the  grantee  stipulated  for  any  change  in  this  respect;  or  if  the 
parol  agreement  provided  that  he  should  have  interest  annually  on 
the  advance,  for  this  imports  that  the  purchaser  should  have  the 
rents  and  profits.     II. 

STATUTE. 

1.  The  general  words  of  a  penal  statute  are  to  be  restrained  for  the 
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SUBROGATION. 


benefit  of  him  against  whom  it  is  inflicted.  Supreme  Ct.,  1872, 
Hall  v.  Sigel,  Ante,  178. 

2.  The  subject  of  an  act  authorizing  the  closing  of  one  street  and  the 
opening  of  a  new  one,  the  expense  to  be  'assessed  on  neighboring 
property, — is  not  indicated  by  the  title,  "An  act  to  alter  the  com- 
missioners' map  of  the  City  of  Brooklyn,"  and  such  provision  is 
therefore  rendered  void  by  the  requirement  of  the  constitution, 
that  the  title  of  local  acts  must  indicate  their  subject.  Supreme 
Ct.,  1870,  People-  ex  rel.  Pratt  «.  Common  Council  of  Brooklyn, 
Ante,  121. 

8.  The  rule  that  several  statutes  in  pari  materia  are  to  be  taken  and 
construed  together, — applied.  Powers  v.  Shepard,  48  N.  T.,  540. 

4.  If  a  statute  declare  a  former  statute  to  be  amended  "so  as  to  read 
as  follows,"  copying  the  original  statute  with  some  slight  changes, 
the  original  statute  is  not  repealed,  but  is  in  operation  from  the 
time  of  its  original  passage,  and  the  amendments  or  modifications 
take  effect  from  the  time  of  their  enactment.     Supreme  Ct.,  1871, 
Moore  v.  Mansert,  5  Lans.,  173. 

5.  The  words  "shall  have  been  "  and  "have  been,"  not  necessarily 
construed  as  retroactive.     Com.  of  App.,  1871,  Amsbry  t>.  Hinds 
48  Jf.  Y.,  57. 

PENALTY.  t 

STATUTE  OF  FRAUDS. 

SPECIFIC  PEBFORMANCE,  2 ;  SALE. 

STAY  OF  PROCEEDINGS. 

COUNTY  JUDGE,  3 ;  LEASE,  2. 

STEAMBOAT. 

The  act  of  Congress  passed  February  28,  1871,  as  to  the  inspection 
and  licensing  of  steam  vessels,  was  intended  to  provide  for  the  better 
security  of  life,  and  comes  in  aid  of  the  common  law.  To  carry 
more  steam  than  allowed  under  that  act,  is  negligence,  as  matter  of 
law.  Brooklyn  City  Ct.,  1872,  Landers  t>.  Staten  Island  R.  R.  Co., 
Ante,  338. 

STDPULATION. 

TRUST. 

SUBROGATION. 
ACTION,  8. 
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BCJRPLUS  MONEYS. 


SUMMONS. 

EXAMINATION  OF  PAKTY,  2,  4 ;  PLEADING,  4 ;  WITNESS,  1. 
SUNDAY. 

1.  The  statute  which  prohibits  work,  labor,  and  traveling  on  Sunday, 
was  intended  to  encourage  the  quiet  and  proper  observance  of  that 
day ;  and  does  not  apply  to  a  case  where  peaceable  persons  need- 
ing recreation  and  fresh  air  for  the  health  of  themselves  or  their 
children,  go  upon  a  ferryboat  for  a  short  excursion.     Brooklyn  City 
Ct.,  1872,  Landers  v.  Staten  Island  R.  R.  Co.,  Ante,  338. 

2.  Such  persons  are  not  traveling  in  the  sense  of  the  statute.     .Z&. 

3.  It  was  not  the  intention  or  policy  of  the  statute  to  protect  the 
carriers  of  passengers  from  liability  for  mismanagement  in  carrying 
passengers  on  Sunday.     IT). 

SUPERIOR  COURT  OF  BUFFALO. 

The  superior  court  of  Buffalo  have  jurisdiction  of  an  action  against 
the  board  of  supervisors  of  the  county,  if  the  summons  is  served 
on  the  clerk  of  the  board  at  the  city  of  Buffalo ;  this  is  personal 
service  on  the  board.  Com.  of  App.,  1871,  Buffalo  &  State  Line 
R.  R.  Co.  v.  Supervisors  of  Erie,  48  N.  7.,  93. 

SUPERIOR  COURT  OF  NEW  YORK. 

1.  The  New  York  superior  court  have  jurisdiction  of  an  action  to  dis- 
solve a  corporation  of  this  State,  which  transacts  its  business,  and 
is  served  with  the  summons,  in  the  city.     N.  Y.  Superior  Ct.,  1872, 
Van  Pelt  v.  U.  S.  Metallic  Spring,  &c.  Co.,  Ante,  325. 

2.  The  cases  of  Kattenstroth  ».  Astor  Bank,  2  Duer,  632,  and  Brahe 
v.  Pythagoras  Association,  4  Id.,  658;  S.  C.,  11  How.Pr.,  44,  on  the 
question  of  jurisdiction, — qualified.     Ib. 

SUPERVISORS. 

PARTIES,  13;  SUPERIOR  COURT  OF^BUPPALO. 
SUPPLEMENTARY  PROCEEDINGS. 

1.  The  service  of  an  order  under  section  294  of  the  Code,  requiring 
the  debtor  of  the  judgment  debtor  to  be  examined  for  the  purpose 
of  directing  him  to  pay  his  debt  over  to  the  judgment  creditor, — 
gives  the  judgment  creditor  a  lien  upon  the  debt,  which  is  ren- 
dered effectual  by  the  final  order  of  the  judge  directing  such  pay- 
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SURROGATE'S  COURT. 


ment,  like  the  lien  of  a  creditor's  bill  on  equitable  assets.  Pay- 
ment, or  a  liability  to  pay  pursuant  to  the  order,  is  a  defense  to  an. 
action  by  the  judgment  debtor  or  any  one  except  a  tona  fide  pur- 
chaser claiming  for  value.  Com.  of  App.,  1871,  Lynch  v.  Johnson, 
48  N.  T.,  27. 

2.  A  judgment  recovered  by  a  debtor,  for  damages  for  levying  on  and 
selling  property  exempt   from   execution,  is  exempted  from   the 
claims  of  his  creditors,  and  cannot  be  reached  on  supplementary 
proceedings,   at  least  until   after  reasonable  time  has  elapsed  to 
enable  him  to   apply  its  proceeds  to  acquiring  again  exempted 
property.     Com.  of  App.,  1872,  Tillotson  v.  Wolcott,  48  N.  T.,  188. 

3.  The  receiver  in  supplementary  proceedings  in  the  county  court  is 
subject  to  the  direction  of  that  court.     Id. 

SURPLUS  MONEYS. 
FORECLOSURE,  2. 

SURROGATE'S  COURT. 

1.  The  familiar  rule  that  if  a  court  has  jurisdiction  of  the  subject 
matter,  voluntary  appearance  completes  the  jurisdiction,  and  au- 
thorizes any  decree  or  judgment  which  the  court  may  make, — ap- 
plied to  surrogate's  courts.     Supreme  Ct.,  1862,  Everts  v.  Everts,  62 
Barl.,  577. 

2.  A  proceeding  to  compel  an  executor  to  account,  under  provisions  of 
a  will  creating  a  trust,  is  not  barred  by  the  lapse  of  time.    [3  Johns. 
Ch.,  190,  216,  385;  5  Id.,   522.]     Supreme  Ct.,  1871,   Robison  v. 
Robison,  5  Lans.,  165. 

3.  The  refusal  of  a  non-resident  executor  to  give  security  after  being 
required  to  do  so  by  the  surrogate, — Held,  not  to  preclude  him  from 
settling  his  accounts  before  the  surrogate,  where  all  parties  entitled 
to    notice  voluntarily   appeared.      Supreme    Ct.,    1862,    Everts  v. 
Everts,  62  Barb.,  577. 

4.  The  surrogate  has  power  under  2  Rev.  Stat.,  220,  §  1,  subd.  3  and  6, 
aud  Laws  of  1867,  p.  1926,  to  compel  an  executor  to  account  for 
accumulations  of  interest,  to  the  parties  who  are  entitled  to  the 
next  eventual  estate,  where  the  directions  in  the  will  under  which 
the  accumulations  were  received  by  the  executrix  were  void.     Su- 
preme Ct.,  1871,  Robison  v.  Robison,  5  Lans.,  165. 

5.  The  provisions  of  the  law  relating  to  proceedings  by  attachment 
in  the  surrogate's  court  (2  Rev.  Stat.,  221,  §  6,  subd.  4;  Id.,  534,  § 
16,  &c. ;  Laws  of  1837,  535,  ch.  460,  §  67),  make  the  filing  of  inter- 
rogatories, and  the  giving  of  opportunity  to  answer  them  imperative ; 
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TRADEMARK. 


and  the  surrogate  cannot  proceed  otherwise.     Supreme  Ct.,  1872, 
Matter  of  Watson,  5  Lans.,  466  ;  affirming  8  Id.,  408. 

6.  The  power  given  to  a  surrogate  by  2  Rev.  Stat.,  221,  §  6,  subd.  4, 
by  attachment  against  the  person,  does  not  authorize  him  to  in- 

•     fiict  a  fine,  and  then  commit  upon  the  fine.     /&. 

7.  "Where,  upon  an  appeal  from  the  decree  of  a  surrogate,  it  appears 
upon  a  review  of  all  the  facts  and  circumstances  of  the  case,  that 
although  improper  evidence  was  received  by  him,  yet  there  was 
sufficient  testimony  of  a  proper  character  to  authorize  the  decree, 
such  decree  will  be  sustained  notwithstanding  the  error.     Supreme 
Ct.,  1871,  Matter  of  Paige,  62  Bart.,  476. 

TAXES. 

1.  The  portion  of  a  railroad  lying  within  any  town  is  to  be  taxed  as 
the  land  of  a  resident.     The  question,  what  constitutes  the  resi- 
dence of  a  corporation,  considered.     Com.  of  App.,  1871,  Buffalo 
&  State  Line  R.  R.  Co.  v.  Supervisors  of  Erie,  48  N.  Y.,  93. 

2.  The  owner's  affidavit  is  not,  under  Liws  of  1851,  p.  332,  ch.  176, 
amending  1  Rev.  Stat.,  387,  §  17,  conclusive  on  the  assessors.     [See 
also  Laws  of  1858,  p.  152,  ch.  536.]     And  the  assessors  are  to  de- 
cide upon  their  own  judgment.      Com.  of  App.,  1871,  People  ex  rel. 
Buffalo  &  State  Line  R.  R.  Co.  t>.  Barker,  48  N.  Y.,  70. 

CERTIORARI,  4;  LEVY;  OFFICER,  6;  PARTIES,  16. 

TENANTS  IN  COMMON. 

One  of  several  tenants  in  common  of  a  remainder,  who  hires  from  the 
life  tenant,  and  makes  improvements  on  a  venture  for  his  own 
benefit,  and- who  continues  to  occupy  for  his  own  benefit  after  the 
termination  of  the  life  estate,  with  full  knowledge  of  the  facts,  is 
not  entitled  to  contribution  from  his  co-tenants  for  his  improvements. 
Com  of  App.,  1871,  Scott  v.  Guernsey,  48  N.  Y.,  106. 

TENDER. 
ACTION,  1. 

TOWN  BONDING  LAW. 

MUNICIPAL  CORPORATION,  13. 

TRADEMARK. 

1.  In  an  action  brought  by  a  manufacturer  of  steel  pens  stamped 
"303,"  and  put  up  in  boxes  similarly  numbered,  to  restrain  another 
manufacturer  from  using  the  figures  "  303  "  on  his  pens  and  boxes, 
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— Held,  that  plaintiff  had  acquired  the  right  to  the  exclusive  use  of 
those  figures  as  a  trademark,  and  -was  entitled  to  the  relief  sought. 
Com.  ofApp.,  1872,  Gillott  v.  Esterbrook,  48  N.  F.,  374;  affirming 
47  Barb.,  455. 

2.  The  name  of  the  place  where  an  article  is  manufactured  cannot  be 
joined  with  a  word  descriptive  of  the  article  manufactured,  in  such 
a  manner  as  to  give  the  exclusive  use  of  the  phrase  as  a  trademark, 
to  the  person  first  using  it  to  designate  an  article  sold  by  him, — 
e.  g.,  the  words  "  Worcestershire  sauce"  used  to  designate  a  sauce 
made  in  Worcestershire,  cannot  be  used  as  a  trademark  so  as  to 
give  plaintiff  an  exclusive  right  to  their  use,  and  defendant  will  not 
be  enjoined  from  using  them.     Supreme  Gt.  Sp.  T.,  1872,  Lea  v. 
Wolf,  Ante,  389. 

3.  But  where  defendant  puts  up  for  sale  his  manufactured  article, 
with  labels  and  wrappers  which  are  a  colorable  imitation  of  those 
used  by  plaintiff, — e.  g.,  where  the  color  of  the  paper,  the  words 
used,  and  the  general  appearance  of  the  labels  show  an  evident  de- 
sign to  give  a  representation  of  those  used  by  the  plaintiff, — jhe 
will  be  enjoined  from  so  doing ;  and  the  facts  that  he  puts  his  own. 
name  on  the  wrappers,  &c.,  as  the  manufacturer  of  the  article,  will 
not  prevent  it  from  being  an  infringement  on  plaintiff's  trademark. 
Ib. 

4.  Although  the  name  adopted  by  dealers  for  their  article  be  not  one 
to  the  exclusive  use  of  which  they  are  entitled,  yet  the  peculiar 
style  of  the  package  in  which  they  put  up  the  article,  and  the  com- 
bination constituting  the  label,  may  be  protected.     N.  T.  Superior 
Ct.  Sp.  T.,  1872,  Cook  «.  Starkweather,  Ante,  392. 

5.  Where  a  peculiar  device  is  applied  to  a  box  or  barrel  especially 
prepared  to  display  it,  the  special  preparation  of  the  box  or  barrel 
constitutes  a  part  of  the  trademark,  and  may  participate  in  its  pro- 
tection.    Ib. 

6.  This  principle  applied,  to  protect  plaintiffs  in  the  use  of  a  barrel 
with  a  red  rim  upon  the  head,  and  a  glazed  surface  on  the  head 
with  the  letters  AAA  and  a  Maltese  cross,  and  to  enjoin  defendants 
from  using  a  similiarly  prepared  head  with  the  letters  XXX  and  a 
crown.    1  b. 

TRESPASS. 
ACTION,  2 ;  OFFICR,  1. 

TRIAL. 
1.  Where  a  party  obtains  a  postponement  of  a  trial,  on  payment  ol 
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costs,  the  adverse  party  may,  on  the  omission  of  the  former  to  pay 
them,  insist  on  having  the  trial  proceed ;  or  may  waive  that  right, 
and  either  compel  payment  by  a  precept  in  the  nature  of  a  fieri 
facias  [19  Johns.,  270;  1  Wend.,  83;  2  Id.,  286;  18  Id.,  509;  1 
Den.,  631;  2  Sandf.,  735;  6  How.  Pr.,  121;  5  Hill,  561;  Laws  of 
1840,  p.  333,  §  15 ;  Laws  of  1847,  p.  491,  ch.  390],  or  include  them 
in  his  general  bill  of  costs,  in  case  he  ultimately  succeeds  in  the 
action,  and  collect  them  under  the  judgment  therein.  Supreme  Ct., 
1872,  Gamble  v.  Taylor,  43  How.  Pr.,  375. 

2.  In  an  action  involving  issues  on  which  defendant  was  entitled  to  a 
jury  trial, — Held,  that  he  waived  the  right  by  allowing  plaintiff  to 
notice  the  case  for  a  special  non-jury  term,  and  there  to  open  Ms 
case,  without  objection  by  defendant.     Defendant's  application  for 
a  jury  trial  was  then  too  late.     Supreme  Ct.,  1871,  People  v.  Albany 
&  Susquehanna  R.  R.  Co.,  5  Lans.,  25. 

3.  It  is  competent  for  the  court  in  the  city  and  county  of  New  York, 
to  order  an  additional  panel  at  any  time  after  the  ballots  have  been 
deposited.     It  is  not  necessary  to  wait  till  the  first  panel  is  ex- 

''hausted.     Supreme  Ct.  Chamb.,  Foster's  Case,  Ante,  372,  note. 

4.  A  panel  of  jurors  having  been  regularly  drawn  and  summoned,  on 
the  call  of  the  roll  in  court,  there  were  discovered  to  be  several 
absentees,   whose  names  were  not  put  in  the  box.     The  eleventh 
juror  having  been  impanneled,  the  names  in  the  box  were  exhausted, 
and  the  names  of  the  absentees  being  called,  only  one  was  found  to 
be  present,  who  under  exception  took  his  place  in  the  jury  box,  and 
being  found  qualified  was  sworn  in  as  the  twelfth  juror.     Held,  that 
there  was  no  error,  or,  if  there  were,  it  could  not  Have  prejudiced  the 
prisoner,  and  under  2  Rev.  Stat.,  728,  §  52,  was  not  ground  for  re- 
versal.    Supreme  Ct.  Chamb. ^  People  v.  Rogers,  Ante,  370. 

5.  The  oath  to  a  juror,  challenged  and  sworn  for  examination,  need 
not  specify  the  ground  of  challenge,  unless  this  be  required  by 
counsel  at  the  time.    Supreme  Ct.  Cliamb.,  Foster's  Case,  Ante,  372, 
note. 

6.  The  court  have  power  to  allow  a  juror  to  be  peremptorily  chal- 
lenged even  after  he  has  been  sworn  in.     Oyer  &  T.,  1873,  Tweed's 
Case,  Ante,  371,  note. 

7.  The  mere  temporary  separation  of  one  member  of  the  jury,  in  a 
capital  case,  from  the  others,  and  his  casual  conversation  with  a 
stranger  on  an  indifferent  matter,  without  passing  out  of  the  sight 
and  control  of  the  officer  in  charge,  is  not  misbehavior  affecting  the 
verdict.    Monroe  Oyer  &  T.,  1871,  People  v.  Montgomery,  Ante,  207. 

8.  In  capital  cases  the  jury  may,  in  the  discretion  of  the  court,  be 
allowed  to  separate  during  the  trial.     7J. 

9.  The  fact  that  the  jury  while  taking  a  walk  in  charge  of  an  officer, 
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casually  passed  the  place  where  the  homicide  under  trial  was  com- 
mitted, is  not,  in  itself,  misbehavior  affecting  the  verdict.     Tb. 

10.  An  application  at  the  trial  to  amend  a  complaint   against  in- 
dividuals, as  such,  to  one  seeking  a  recovery  against  them  as  officers 
in  a  corporate  capacity,  is  properly  refused.     Supreme  Ct.,  1871, 
Shuler  D.  Meyers,  5  Lam.,  170. 

11.  Notice  to  produce  papers  which  are  the  subject  of  an  action  of 
trover,  not  necessary.     Com.  of  App.,  1872,  Hotchkiss  v.  Mosher, 
48  .ZV.  T.,  478. 

12.  The  fact  that  a  medical  witness  attended  and  testified  at  the 
instance  of  one  party,  under  agreement  for  a  considerable  compen- 
sation which  was  unknown  to  the  other  party  till  after  the  wit- 
ness's testimony  was  closed,  is  not,  in  itself,  an  irregularity  affect- 
ing the  verdict.     Monroe  Oyer  &  T.,  1871,  People  v.  Montgomery, 
Ante,  207. 

13.  Merely  hypothetical  questions  as  to  what  a  party  examined  as  a 
witness  in  his  own  behalf  would  have  done,  in  a  supposed  case,  in- 
admissible.    Com.  of  App.,  1872,  Hotchkiss  v.  Mosher,  48  N.  7., 
479. 

14.  Where  there  is  disagreement  in  the  testimony  of  scientific  wit- 
nesses, it  is  not  error  to  refuse  to  charge  that  the  opinions  of  those 
who  had  not  had  practical  experience  on  the  subject,  should  be  dis- 
regarded.     The  judge  may  submit  the  respective  credit  of  such 
witnesses  to  the  jury.     Supreme  Ct.,  1872,  People  v.  Montgomery, 
Ante,  207. 

15.  An  objection,  on  trial,  that  warehouse  charges  were  not  paid, 
where  bailee's  defense  was  on  other  grounds,  not  available.    Taylor 
v.  Spader,  48  N.  T.,  664. 

16.  An  objection  that  the  personal  representatives  of  a  decedent  are 
not  made  parties, — Held,  not  good,   because  the   objector  named 
them  individually,  and  not  as  representatives.     Com.  of  App.,  1872, 
Potter  v.  Ellice,  48  N.  T.,  321. 

17.  The  justice  holding  a  circuit  cannot  properly  direct  a  verdict  sub- 
ject to  the  opinion  of  the  court  at  general  term,  and  also  instruct  the 
jury  to  find  upon  a  specific  question  of  fact.     Supreme  Ct.,  1862, 
Wilcox  v.  Hoch,  62  Barb.,  509.    To  same  effect,  Griswold  v.  Dexter. 
Id.,  648. 

18.  The  familiar  rules  laid  down  that, — It  is  not  only  the  right,  but 
the  duty  of  the  court  to  direct  the  verdict  which  the  jury  shall 
give,  when  the  evidence  in  the  case  is  so  preponderating  in  favor 
of  one  of  the  parties  as  that  if  a  verdict  should  be  found  one  way, 
the  court  would  set  it  aside  as  against  evidence.     And  conversely, 
— That  when  the  evidence  is  not  so  preponderating  in  favor  of  one 
of  the  parties  as  that  the  court  would  set  aside  a  verdict  found 
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against  the  evidence,  the  case  must  go  to  the  jury.     Supreme  Ct., 
1862,  Fish  t>.  Davis,  62  Barb.,  122. 

19.  The  fact  that  the  maker  of  notes  made  payments  on  them, — Held, 
evidence  which  should  have  gone  to  the  jury,  as  tending  to  show 
that  the  notes  belonged  to  the  holder  and  were  not  merely  lent  to 
him.     Supreme  Ct.,  1862,  Fish  ».  Davis,  62  Barb.,  122. 

20.  If  testimony  apparently  contradictory  can  be  reconciled  by  any 
proper  view,  it  is  the  duty  of  courts  as  well  as  of  juries  to  reconcile 
it.  ,  Supreme  Ct.,  1872,  Warren  «.  Haight,  62  Barb.,  490. 

21.  It  is  discretionary  with  the  jury,  in  an  action  for  the  recovery  of 
specific  real  property,  to  find  either  a  general  or  a  special  verdict, 
and  the  court  has  no  authority  to  direct  them  to  find  a  special  ver- 
dict, and  still  less  to  find  specific  facts.     Supreme  Ct,,  1862,  Gris- 
wold  v.  Dexter,  62  Barb.,  648. 

22.  In  an  action  to  recover  the  possession  of  real  property,  the  jury 
found  a  special  verdict  containing  the  facts,  subject  to  the  opinion 
of  the  court  on  a  case  to  be  prepared  by  the  plaintiff;  which,  with 
the  exceptions,  was  directed  by  the  court  to  be  heard  at  the  general 
term.     Held,  that  the  court  below  erred,  and  that  the  case  should 
go  back  for  trial  again  as  there  was  no  question  which  the  general 
term  could  review.     Ib. 

23.  In  an  action  for  damages,  the  defendant,  by  omitting  to  ask  the 
court  to  direct  a  verdict,  and  going  to  the  jury  without  objection, 
precludes  himself  from  objecting  on  a  motion  for  a  new  trial,  that 
the  verdict  was  against  the  evidence.     JV.  T.  Superior  Ct.,  1872, 
Hamilton  «.  Third-Ave.  R.  R.  Co.,  Ante,  318. 

24.  In  an  action  for  assault  and  battery  it  is  error  for  the  judge  to 
decline  to  charge  the  jury  that  the  defendant  was  justified  in  ex- 
pelling the  plaintiff  from  the  house,  if  they  should  find  the  fact 
that  the  defendant  was  in  possession,  an.d  that  he  used  no   more 
force  than  the  occasion  required  after  he  had  first  requested  him, 
and  the  plaintiff  had  refused  to  leave  the  house.     Ct.  of  App.,  1869, 
Comstock  v.  Dodge,  43'Zfow.  Pr.,  97. 

25.  It  is  not  the  duty  of  a  judge  to  charge  the  jury  or  to  refuse  to 
charge  them  specific  propositions,  requested  by  counsel ;  but  it  is 
sufficient,  if  he  charges  substantially  upon  the  legal  propositions  as 
requested,  so  far  as  they  are  pertinent  to  the  questions  involved  in 
the  case.     Supreme  Ct.  Chamb.,  People  v.  Rogers,  Ante,  370. 

26.  On  a  trial  under  an  indictment  for  murder,  where  no  facts  have 
been  proved  to  reduce  the  crime  from  murder  to  manslaughter,  a 
failure  of  the  judge,  when  requested,  to  call  the  attention  of  the 
jury  to  the  difference  between  the  two  crimes,  is  not  ground  for  re- 
versal.    Ib. 
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27.  "Where  a  judge  on  a  criminal  trial  expressed  to  the  jury  his  opinion 
of  the  intention  of  the  legislature  in  allowing  prisoners  to  testify  in 
their  own  behalf,  but  told  the  jury  it  was  for  them  to  say  what 
credit  should  be  given  to  the  prisoner's  statements, — Held,  no  ground 
for  reversal,  even  though  the  judge  may  have  been  in  error  as  to 
the  intention  of  the  legislature  in  passing  the  act  mentioned.     76. 

28.  The  mere  expression,  by  a  judge  presiding  at  a  trial,   of  his 
opinion  on  the  merits  of  the  case,  is  not  error,  when  he  at  the  same 
time  expressly  submits  it  to  the  jury  to  determine  the  facts.    /&. 

AMENDMENT,  4;  JURY,  1;  JUSTICES'  COURT",  1;  PLACE  OF  TRIAL,  2; 

QUESTIONS  OF  LAW  AND  FACT,  1 ;  REMOVAL  OF 

CAUSE,  4;  WITNESS,  4. 

TROVER. 

HUSBAND  AND  WIFE,  2. 
TRUST. 

A  trustee,  holding  under  a  deed  declaring  that  he  could  only  release 
or  convey  under  control  of  the  court,  consented  to  discontinue  an 
action  he  had  brought  to  recover  trust  property  from  defendant, 
and  stipulated  that  he  released  all  demands,  &c.,  and  the  court 
granted  an  order  thereon  dismissing  the  complaint.  Jleld,  that 
this  did  not  operate  as  a  release  or  conveyance.  Com,  of  App.,  1872, 
Fitzgerald  v.  Topping,  48  N.  7.,  438. 

GUARDIAN  AND  WARD,  4 ;  RAILROAD  COMPANY,  4. 

TRUSTEES. 

PARTIES,  5. 

TWO-THIRDS  ACT. 

DISCHARGE,  2. 

« 

UNDERTAKING. 
PRINCIPAL  AND  SURETY. 

USURY. 

DEFENSES,  3. 

VARIANCE. 

Under  a  complaint  alleging  a  certain  agreement  in  writing,  plaintiff 
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proved  the  execution  of  that,  and  also  of  a  further  supplementaY 
agreement  by  which  the  first  was  modified  in  favor  of  defendants. 
Held,  no  variance,  nor  cause  for  nonsuit,  the  defendant  not  hav- 
ing been  misled.  Supreme  Ct.,  1872.  Marsh  v.  Dodge,  5  Lans.,  541. 
INDICTMENT;  PLEADING,  4,  7. 

VENDOR  AND  PURCHASER 

ACTION,  7. 
VERDICT. 

1.  An  indictment  against  persons  composing  a  board  of  town  auditors, 
for  official  misconduct  in  auditing  bills,  cannot  be  sustained,   if  it 
simply  aver  that  the  bills  audited  were   "  unjust  and  illegal "  or 
"pretended  and  extortionate  ;"  but  it  must  also  aver  the  particular 
facts  which  made  the  accounts  "unjust,"  &c.     Oyer  &  T.,  1872, 
People  v.  Town  Auditors  of  Castleton,  Ante,  42. 

2.  The  caption  of  an  indictment  taken  at  the  sessions  must  state  that 
the  grand  jurors  were  then  and  there  sworn  and  charged.     If  the 
indictment  is  removed  from  the  sessions  to  the  over  and  terminer, 
the  caption  should  be  affixed  by  the  clerk  ;  and  without  such  cap-, 
tion  the  indictment  is  bad  on  a  motion  to  quash.     1 5. 

3.  It  seems,  the  objection  would  not  be  a  good  one  after  a  trial  on  the 
merits.     1  Z>. 

NEW  TRIAL,  4 ;  TRIAL,  22. 

VILLAGES. 
ACTION,  5. 

WAIVER. 

APPEARANCE,  1 ;  DETERMINATION  OF  CONFLICTING  CLAIMS  ;  INSUR- 
ANCE, 3,  4 ;  SHIPPING,  2 ;  TRIAL,  2. 

WASTE. 
JUDGMENT,  10. 

WILL. 

1.  The  impairment  of  faculties  by  age  or  injury,  to  a  considerable 
degree,  does  not  necessarily  affect  testamentary  capacity,  but  the 
gift  to  a  son  having  intimate  relations  to  the  testator's  affairs,  of  all 
the  property,  to  the  exclusion  of  another  child, — Held,  a  case  where 
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the  question  of  undue  influence  should  be  submitted  to  a  jury. 
Reynolds  v.  Root,  62  Sard.,  250. 

2.  On  an  application  to  the  surrogate  to  revoke  the  probate  of  a  will 
on   account  of   the  non-age  of  the  testator,  declarations  of  the 
testator  as  to  his  age  are  inadmissible.     Supreme  Ct.,  1871,  Matter 
of  Paige,  62  Barb.,  476. 

3.  The  phrase  "time  of  executing  this  will,"  in  a  remainder, — Held  to 
mean  the  time  of  its  taking  effect.     Com  of  App.,  1671,  Scott  v. 
Guernsey,  48  N.  F.,  106. 

EXECUTORS  AND  ADMINISTRATORS,  1. 

• 
WITNESS. 

1.  A  person   attending  court   as  a  witness  is  privileged   from   the 
service  of  a  summons  for  the  commencement  of  an  action  against 
him,  until  the  expiration  of  a  reasonable  opportunity  to  return  to 
his  residence.     The  rule  is  the  same  in  the  case  of  foreign  witnesses 
who  come  into  our  courts  as  witnesses,  voluntarily  and  without 
having  been  served  in  the  State  with  compulsory  process.    Supreme 
Ct.  Sp.  T.,  1872,  Brett «.  Brown,  Ante,  295. 

2.  A  witness,  to  be  competent  to  testify  to  the  value  of  real  estate, 
need  not  have  had  actual  experience  in  buying  and  selling  land  in 
the  vicinity,  but  it  is  enough  that  he  lives  in  the  vicinity,  and 
knows  what  has  been  paid  for  land  there,  and  been  informed  by 
others  as  to  the  market  value  of  real  property  in  that  place.     Su- 
preme Ct.,  1871,  Rondout  &  Oswego  R.  R.  Co.  v.  Deyo,  5  Lans.,  298. 

3.  In  a  civil  action  the  opinion  of  an  expert  that  a  writing  was  not  iu 
a  simulated  handwriting,  is  not  admissible  for  the  purpose  of  prov- 
ing affirmatively  its  genuineness,  before  evidence  that  it  was  simu- 
lated has  been  offered,  other  than  the  testimony  of  the  person  by 
whom   it  purports  to   be  signed.     Ct.  of  App.,  1872,  Rowing  t>. 
Manley,  Ante,  276,  290. 

4.  A  witness  meets  the  requirements  of  a  subpoena  if  he  appears  in 
court  when  required  to  testify,  and  gives  proper  impromptu  an- 
swers to  such  questions  as  are  then  put  to  him.     He  cannot  be  re- 
quired by  virtue  of  the  subpoena,  to  examine  the  case,  to  use  his 
skill  and  knowledge  to  form  an  opinion,  nor  to  attend,  hear  and 
consider  the  testimony  given,  so  as  to  be  qualified  to  give  a  deliber- 
ate opinion  on  a  question  of  science  arising  upon  such  testimony. 
Hence  a  professional  witness,  called  as  an  expert,  may  be  paid  for 
his  time,  services  and  expenses;  and  the  question  what  amount  is 
paid  cannot,  in  the  absence  of  any  thing  to  show  bad  faith,  affect 
the  regularity  of  the  trial,  though  it  may  perhaps  affect  the  credit 
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of  the  witness  with  the  jury.     Monroe  Oyer  &  T.,  1871,  People  ». 
Montgomery,  Ante,  207 

5.  In  a  case  of  homicide  the   district  attorney  engaged  a  medical 
witness  of  high  character  to  attend  at  the  trial  and  testify  on  a 
question  of  insanity  for  a  compensation  of  $500.     The  counsel  for 
the  prisoner,  knowing  that  this  witness  was  attending  at  the  re- 
quest of  the  district  attorney,  but  not  knowing  as  to  the  agreement 
for  his  compensation,  conversed  with  him  about  the  condition  of 
the  prisoner,  and  the  witness  examined  the  prisoner,  after  which 
the  prisoner's  counsel  called  him  as  a  witness  on  behalf  of  the  pris- 
oner.     The  testimony  for  the   defense  having  been   closed,    the 
district  attorney  called  the  same  witness  on  behalf  of  the  people, 
and  he  gave  further  testimony,  after  which  the  prisoner's  counsel 
first  learned  of  the  compensation  which,  the  witness  hud  received 
from  the  prosecution,  and  the  fact  of  such  compensation  was  then 
stated  to  the  jury.     Held,  that  the  calling  of  this  witness  by  the 
prosecution  and  the  payment  to  him  of  a  sufficient  sum  to  secure 
his  attendance  was  regular  and  proper.    Ib. 

6.  Where  a  physician  examined  as  an  expert  has  described  the  nature 
of  a  wound  inflicted  on  deceased,  it  is  competent  to   ask   him 
whether  it  could  have  been  produced  by  one  blow  of  the  club  with 
which  deceased  was  proved  to  have  been  struck  by  the  prisoner. 
Supreme  Ct.-Chamb.,  1872,  People  v.  Rogers,  Ante,  370. 

7.  But  he  cannot  be  asked  whether  it  was  not  as  likely  the  blow  was 
struck  with  a  stone  as  with  the  club  used  by  prisoner,  -where  it  is 
not  proved  that  deceased  was  struck  with  any  stone.     A  witness 
cannot  be  called  upon  to  give  an  opinion  on  a  mere  probability 
without  any  basis  of  fact.    Ib. 

8.  In  an  action  of  slander,  on  the  cross-examination  of  plaintiff,  who 
had  testified  in  his  own  behalf,  although  it  may  be  competent  to 
ask  what  litigation  he  had  had  with  defendant,  it  is  not  proper  to 
inquire  into  the  nature  of  the  causes  of  action.    To  affect  the  credit 
of  a  witness,   personal  controversy  may  be  shown,  but  the  par- 
ticulars cannot  be  inquired  into.     Ct.  of  App.,  1869,  Boynton  v. 
Boynton,  43  How.  Pr.,  380. 

9.  An  accused,  although  an  unpardoned  felon,  may  under  Laws  of 
1869,  ch.  678,  give  evidence  in  his  own  behalf.     Supreme  Ct.,  1871, 
Delamater  «.  People,  5  Lam.,  832. 

10..  It  was  the  intention  of  the  legislature,  by  the  act  of  1860,  amend- 
ing section  399  of  the  Code,  to  make  husband  and  wife  competent 
witnesses,  the  one  for  or  against  the  other,  in  all  cases  where  they 
were  parties  to  the  action.  Supreme  Ct.t  1862,  Matteson  v.  N.  Y. 
Central  R.  R.  Co.,  62  Barb.,  364. 
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11.  Upon  an  application  to  the  surrogate,  to  revoke  the  probate  of  a 
will  on  the  ground  of  the  incapacity  of  the  testator  by  reason  of 
his  being  under  the  age  of  eighteen  when  the  will  was  executed, 
the  mother  of  the  testator  is  a  competent  witness  to  prove  the  time 
of  his  birth.    Birth  is  not  a  transaction  between  the  parties,  within 
section  399  of  the  Code.     Supreme  Ct.,  1871,  Matter  of  Paige,  62 
Barb.,  476. 

12.  Under  the  present  statutes  the  husband  or  wife  of  a  prisoner  is 
not  admissible  as  a  witness  on  the  prisoner's  behalf,  on  the  trial  of 
the   indictment.     Supreme  Ct.   Chttirib.,  Foster's  Case,  Ante,   372, 
note. 

13.  Where  a  party's  witness  has,  on  cross-examination,  denied  having 
made  a  certain  statement,  it  is  competent  for  the  party  on  a  re 
direct  examination  to  call  his  attention  to  a  particular  time  and 
place,  and  the  presence  of  certain  persons  for  the  purpose  of  allow- 
ing him  to  correct  his  statement.     Supreme  Ct.,  1871,  Gilbert  v. 
Sage,  5  Laiis.,  287. 

14.  Where  a  proper  foundation  has  been  laid  for  the  impeachment  of 
a  witness,  it  may  be  shown  that  he  has  made  elsewhere  statements 
inconsistent  with  his  testimony  in  court.     2b. 

15.  Where  an  attempt  has  been  made  to  impeach  a  party's  witness, 
the  party  may  show  that  he  has  been  on  unfriendly  terms  with  the 
witness.     Ib^ 

16.  A  party  showing  that  the  witness  has  sworn  falsely,  even  on  a 
question- material  to  the  issue,  is  not  entitled  to  have  his  testimony 
disregarded,  but  the  question  of  credibility  is  for  the  jury  under 
proper  instructions  from  the  court.     Supreme  Ct.,  1872,  Warner  v. 
Haight,  62  Barb.,  490. 

DISTRICT  ATTORNEY;    EVIDENCE,   7,  11,  22,   26;    EXAMINATION  OP 
PARTY,  1 ;  PROMISE  OF  MARRIAGE,  4;  TRIAL,  12,  14. 


THE    END. 
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